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The  cases  here  printed  were  intended  to  be  incor- 
porated with  others  of  a  similar  kind,  which  the 
Reporter,  it  is  well  known,  has  employed  himself 
in  collecting  at  different  periods,  extending  over 
nearly  the  whole  of  his  professional  life.  His  first 
design  was  that  they  should  form  part  of  the  series 
of  Reports  commenced  by  him  in  1838 ;  the  project 
of  continuing  which  (although  four  numbers  only 
have  been  published,  and  the  last  as  far  back  as 
1841)  has  never  been  abandoned.  But  as  Lord 
Cottenham's  decisions  in  general  are  comprehended 
— which  is  a  material  modification  of  the  Reporter's 
former  plan — it  is  thought  more  convenient  that 
the  volume,  the  first  part  of  which  is  now  pub- 
lished, should  be  the  commencement  of  a  separate 
work. 

It  is  probable  that  some  cases  will  be  found  in 
the  series,  which  the  experienced  practitioner  will 
think  of  so  simple  a  kind,  that  they  ought  to  have 
been   omitted.     The  object,   however,   which    the 
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Reporter  had  in  view  in  compiling  his  former 
volume  (see  the  short  preface  to  it),  sufficiently 
explains  the  insertion  of  the  cases  liable  to  that 
remark.  Besides  it  will  be  seen,  as  regards  the 
present  Part,  that  some  of  those  cases  are  cases 
in  which,  plain  as  they  may  be  thought,  the  Court 
below  has  nevertheless  erred,  and  its  judgment  has 
been  reversed  by  the  Lord  Chancellor ;  whilst  other 
cases  .in  this  and  future  Parts  relate,  as  it  will  be 
found,  to  points  belonging  to  our  untvritten  practice. 
These  points  are  free  from  difficulty  and  trite,  it  is 
true,  to  the  Chancery  barrister,  whose  name  occurs 
in  the  volumes  of  Merivale  and  Swanston;  but  they 
are  strange  and  perplexing  to  a  large  proportion  of 
his  professional  brethren,  whose  career  has  com- 
menced at  a  later  period. 

Something  must  be  said  here  respecting  the  long 
notes  appended  to  some  of  the  cases.  These  notes 
are  of  two  kinds — practical  and  historical.  In  the 
former,  the  cases  are  abstracted  and  classed,  in 
order  to  exhibit  the  conffict  of  decision,  should 
any  such  exist,  and  to  assist  in  the  preservation  of 
uniformity  in  future.  In  the  latter,  the  only  object 
has  been  to  remind  the  young  barrister  of  some 
step  in  the  progress  and  development  of  a  particular 
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practice  or  doctrine — not  for  the  purpose  of  citation 
— ^for  the  history  of  our  principles  and  procedure 
can  seldom  be  seasonably,  or  usefully,  introduced 
in  the  argument  of  a  cause — but  for  the  purpose 
of  facilitating  a  safe  abridgment.  This  sort  of 
historical  knowledge  is  indispensable,  mainly  be- 
cause it  enables  its  possessor  at  once  to  determine 
what  are  the  topics  and  the  authorities,  which  are 
likely  to  assist  the  judge,  whom  he  addresses,  in 
coming  to  a  conclusion  (any  others  only  serve  to 
encumber  his  note-book) — and  passing  over,  how- 
ever reluctantly,  "  Choyce  Cases  in  Chancery/' 
and  "  The  Labours  of  Master  William  Lambarde," 
to  proceed  at  once  to  the  decision  of  Eldon,  Redes- 
dale,  or  Grant,  that  shows  what,  after  the  changes 
operated  by  two  centuries,  is  the  actual,  working, 
rule  of  the  Court. 


Grove  End  Boad, 

Long  YacatioNj  1846. 
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Several  letters,  which  the  Author  has  received, 
require  notice. — Letter  of  Mr.  Walters  of  Newcastle : 
— The  Author  thanks  that  gentleman  for  his  sugges- 
tion. The  present  series  of  Reports  is  generally 
called.  Reports  temp.  Lord  Cottenham,  to  dis- 
tinguish it  from  two  other  series  of  Reports  by  the 
same  Author  (the  continuation  and  completion  of 
which,  as  distinct  works,  is  still  in  the  number  of 
his  schemes),  the  one  called — Reports  temp.  Lord 
Brougham,  and  the  other  called  by  the  Reporter  s 
name. — Letter  signed  "Q.  C": — The  writer  of  this 
letter  must  be  aware  that,  assuming  the  Author  s 
opinion  to  be  in  accordance  with  his  own,  yet 
from  the  peculiarity  of  the  Author's  position,  such 
opinion  would  not  have,  and  perhaps  ought  not  to 
have,  any  weight  with  the  public. — Letter  signed 
"  Pupil  of  an  Equity  Draughtsman,  fresh  from 
Oxford:'* — The  Treatise  of  Equity  has  been 
generally  ascribed  to  Mr.  Ballow,  who  was  called 
to  the  bar  by  the  Society  of  Lincoln's  Inn,  on  the 


6th  of  November,  1728,  and  who  bequeathed  his 
MSS.  to  Lord  Chancellor  Camden.  The  Biblio- 
theca  Legum  Angli©  compiled  by  Worrall,  Vol. 
I.  page  219,  merely  describes  it  as  "  a  Treatise 
of  Equity"  (a).  In  the  manuscript  Catalogue  of 
the  library  of  Lincoln's  Inn,  which  was  compiled 
in  1784,  there  is  no  mention  of  it.  In  the  printed 
catalogue  of  that  society  the  "  Treatise  of  Equity, 
folio,  1737,"  is  inserted  without  the  name  of  an 
author.  The  late  Mr.  Fonblanque,  in  the  pre&ce 
to  the  second  edition  of  his  work  (1799),  states  that 
since  the  publication  of  the  first  edition,  he  had 
been  favoured  with  some  of  Mr.  Ballow's  manu- 
scripts, which  he  had  bequeathed  to  Lord  Camden, 
and  that  one  of  the  manuscripts  contained  a  very 
large  portion  of  the  Treatise  of  Equity,  revised  and 
corrected,  apparently  for  the  purpose  of  publication — 
a  circumstance  which,  though  it  might  not  do  away 
all  doubt  of  Mr.  Ballow's  having  been  the  author 
of  the  work,  must  considerably  strengthen  the 
opinion  which  had  generally  prevailed  that  he  was. 
Mr.  Fonblanque   adds,  that  should  he  thereafter 

(a)  Edition  of  1788.  There  are  The  first  appeared  in  1731,  six 
seTeral  editions  of  the  Bibliotheca  years  before  the  publication  of  the 
Legum  Anglise  of  an  earlier  date.     Treatise  of  Equity. 
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"  acquire  information,  which  might  remove  all  doubt 
as  to  the  author,  and  an  opportunity  offer  of  his  com- 
municating such  information  to  the  profession,  he 
should  be  happy  in  the  opportunity  of  accompany- 
ing such  information  with  such  other  particulars 
as  he  might  be  able  to  collect  concerning  him."  As 
the  subsequent  editions  of  Mr.  Fonblanque's  work 
communicate  no  further  information  respecting  the 
author  of  the  Treatise  of  Equity,  it  may  be  pre- 
sumed that  none  was  acquired.  Bridgman  in  his 
View  of  Legal  Bibliography,  (8vo.  1807,)  states  that 
the  Treatise  is  supposed  to  have  been  written  by 
Ballow;  but  this  is  plainly  on  the  authority  of 
Mr.  Fonblanque.  The  Reporter  once  saw  a  copy 
of  the  folio  edition  of  the  Treatise  in  which  was 
written  upon  the  title  page,  in  a  hand-writing  seem- 
ingly contemporary  with  the  publication,  "  By 
Henry  Ballow,  Esq."  The  Reporter  has  examined 
his  manuscript  collection,  and  regrets  that  he  can 
find  nothing,  which  will  assist  in  the  solution  of  this 
bibliographical  question,  in  which  the  equity  student 
may  reasonably  feel  interest.  But  whoever  was  the 
author  of  the  Treatise  of  Equity,  the  Reporter 
entirely  agrees  with  his  correspondent  "  fresh  from 
Oxford"  that  he  must  have  been  acquainted  with 
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the  Ethics  and  the  Rhetoric  of  Aristotle.  More 
than  thirty  years  have  elapsed  since  Mr.  William 
Lowndes  (now  one  of  the  judges,  under  the  Small 
Debts  and  Demands  Act,  at  Liverpool)  and  the 
Reporter  (the  first  "fresh"  from  Brasennose,  and 
the  last  "  fresh  "  from  Wadham — ^both  being  pupils 
of  Sir  William  Home)  made  reciprocally  the  same 
remark ;  and  until  lately  slips  of  paper  were  inserted 
in  the  Reporter's  copy  of  the  Treatise,  containing 
the  corresponding  passages  of  Aristotle.  Indeed 
even  now  may  be  read,  written  with  a  pencil  in  the 
margin  of  his  copy  against  the  passage,  tliat  one 
sort  of  justice  "  is  distributive  of  things  to  be  divided 
amongst  those,  who  are  to  be  united  in  civil  society, 
the  other  sort  commutative,  or  that  which  governs 

contracts  — t6  hf  raZ^  Siavofiai^ — to  iv  T0I9  awaXKdrYfjLoai  Biofh 

OcoTucov. — Letter  signed  "  Horsman  the  Younger :  " — 
The  writer  of  the  letter  calls  for  explanation  of  the 
remark,  page  66  of  the  present  work,  that  "  there 
is  perhaps  no  part  of  the  doctrine  of  the  Court  in  a 
less  satisfactory  state  than  that,  which  regulates  its 
interference  with  regard  to  voluntary  instruments, 
and  that  the  old  authorities  on  the  subject  were 
embarrassing  enough,  and  the  difficulty  occasioned 
by  them  had  been  not  a  little  augmented  by  some 
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recent    decisions;"    and    the   writer   of   the   letter 
inquires  if  it  be  meant  to  include  Meek  y.  Kettle- 
welly  1  Phill.  in  the  number  of  those  recent  decisions. 
The   doctrine  of  the  Court  as  regards  Voluntary 
Instruments  has  at  different  times,  as  several  mem- 
bers of  the  bar  are  aware,  engaged  much  of  the 
Author  s  attention.     He  printed  a  portion  of  a  work 
on  that  subject  more  than  twelve  months  ago.     The 
Vice-Chancellor  Wigram  was  so  good  as  to  give 
permission  that  the  treatise  may   be  dedicated  to 
him,  and  the  Author  hopes  at  no  distant  day  to  be 
able  to  avail  himself  of  that  opportunity  of  mani- 
festing respect,  which  he  most  sincerely  feels;  but 
his  other  avocations  have,  of  late,  prevented  any 
progress  in  the  book.     Explanation  of  the  remark 
quoted  above  would  be  much  too  long  for  this  place, 
and  the  Author  must  request  his  correspondent  to 
wait  for  the  publication  of  his  book,  which,  he  trusts, 
will  show  his  remark  to  be  by  no  means  unfounded. 
There  is  not  the  same   reason  for  postponing  the 
answer  to  the  inquiry  respecting  Meek  v.  Kettle- 
well :   the   inquiry  must  be  answered  in  the  aflfir- 
mative — ^that  it  is  meant  to  include  that  case  in  the 
number  of  recent  decisions   alluded   to.     It  may 
indeed  be  finally  determined  that  Meek  v.  Kettle- 
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well  is  right.     But  it  can  never  be  considered,  that 
the  grounds,  on  which  the  judgment  of  Lord  L3md- 
hurst  now  rests,  are  satisfactory.     One  remark  will 
suffice  to  show  the  unsatisfactory  nature  of  those 
grounds.     Two  authorities  only  are  cited  by  Lord 
L3nidhurst  in  support  of  his  decision  that  the  deed, 
being  in  that  case  merely  voluntary,  was   as  an 
assignment  altogether  inoperative.     The  first  autho- 
rity is  a  passage  from  a  judgment  of  Lord  Hard- 
wicke,  and  yet  of  this  passage  Lord  Lyndhurst 
himself  has  said  (3  Russ.  71)  that  it  was  a  mere 
dictum  and  was  not  essential  to  the  decision  of  the 
case — ^that  the  case  in  which  it  is  found  is  most 
inaccurately  reported,  &c.     The  second  authority 
cited  by  Lord  Lyndhurst  is  another  passage  from 
a  judgment  of  Lord  Hardwicke,  but  that  also  is  of 
a  character  not  very  unlike  that  ascribed  by  Lord 
L3mdhurst  to  the  first  passage.   As  has  been  already 
said,   it  may  be  finally  determined  that  Meek  v. 
Kettlewell  is  right ;  but  that  portion  of  the  profession 
(it  is  more  numerous  than  some  judges  imagine) 
who  look  to  the  principle  of  a  decree,  will  not 
readily  assent  to  the  correctness  of  a  decision,  when 
upheld  by  reasons  of  so  meagre  and  unconvincing 
a  kind — a  decision,  be  it  observed,  not  adapted  to 


XV 


the  new  wants  of  society  (see  Reports  of  Committees 
on  Equity  and  the  Law  of  Property — Law  Amend- 
ment Society)  and  at  variance  with  the  best  modem 
legislation  (see  the  Act  for  the  Amendment  of  the 
Laws  with  respect  to  Wills,  7  Will.  IV.  and  1  Vict, 
c.  26,  and  the  Act  to  amend  the  Law  of  Real 
Property,  8  &  9  Vict.  c.  106).— Letter  of  "A  Junior 
Reporter :" — Decisions  and  dicta,  which  the  reporter 
knows  to  be  wrong,  he  ought  to  forbear  from  pub- 
lishing. The  most  able,  the  most  cautious  judges 
must  from  the  urgency  of  business  occasionally  err. 

Nee  semper  feriet  qaodcomque  minabitur  arcus. 

It  is  the  reporter  s  duty  to  use  his  utmost  efforts  to 
produce  uniformity  and  consistency  in  the  law: — cases 
and  language,  which  tend  to  destroy  such  consistency 
and  uniformity,  should  be  studiously  suppressed. 
His  vocation  is  not  to  scatter  doubt,  but  to  induce 
certainty.  The  Writer  knows  that  this  opinion  was 
entertained  by  a  reporter  of  our  own  time,  whose 
talents,  learning  and  perseverance  were  such  as  to 
raise  him  to  the  bench  of  the  Court,  which  had  been 
the  scene  of  his  useful  labours.  Lord  Campbell  too 
tells  us — Lives  of  the  Chancellors,  Vol.  IV.  p.  458, 
— that  when  he  was  a  Nisi  Prius  Reporter,  he  had 
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a  drawer  marked  "  Bad  Law,"  into  which  he  threw 
all  the  cases,  which  seemed  to  him  improperly  ruled. 
He  was  flattered  to  hear  Chief  Justice  Sir  James 
Mansfield  say,  •*  Whoever  reads  Campbell's  Reports 
must  be  astonished  to  find  how  uniformly  Lord 
Ellenborough's  decisions  were  right." — Lord  Camp- 
bell adds  that  his  rejected  cases,  which  he  had  kept 
as  a  curiosity — ^not  maliciously — were  all  burnt  in 
the  great  fire  in  the  Temple,  when  he  was  Attorney 
General. — Letter  signed  " Infra  Dig.:" — ^The  author 
of  the  letter,  at  the  time  he  wrote  it,  had  within  his 
reach  one  book  at  least,  proving  the  inaccuracy  of  his 
assertion.  Sir  Edward  Coke  became  Attorney 
General  to  the  Queen  36  Eliz.  He  was  still 
Attorney  General  when  he  published  the  First  Part 
of  his  Reports,  1601  (44  Eliz.).  He  was  then 
51  years  old,  and  had  been  at  the  bar  24  years. 
The  first  case  reported  is  that  of  Lord  Buckhurst  v. 
Fenner^  in  Chancery,  40  Eliz.  The  list  of  counsel 
appended  to  the  Report  shows  that  it  was  one  of 
those  cases,  of  which  he  says  in  the  preface — quarum 
prsBsertim  pars  fui  et  qusestionis  statum  intellexi. 


12,  New  Square,  Lincoln's  Inn, 
£a8ter  Vacation,  1847. 


III. 

Second  letter  signed  "  Pupil  of  an  Equity 
Draughtsman,  fresh  from  Oxford/' — See  before, 
page  ix.  The  ensuing  is  an  extract  from  the 
Obituary  of  the  Gentleman's  Magazine,  for  1782 
(Vol.  52,  page  406). — "  Suddenly,  in  Parliament 
Street,  aged  75,  Mr.  Ballow,  who  many  years 
held  an  office  in  the  Exchequer.  This  gentleman 
was  a  great  Greek  scholar,  and  famous  for  his 
knowledge  of  the  old  philosophy.'*  Sir  John 
Hawkins  in  his  Life  of  Dr.  Johnson,  (8vo.  1787,) 
page  244,  gives  this  account  of  Ballow  : — "  There 
was  at  that  time  a  man  of  the  name  of  Ballow,  a 
lawyer  by  profession  but  of  no  practice,  he  having  by 
the  interest  of  some  of  the  Townshends,  to  whom  he 
had  been  a  kind  of  law  tutor,  obtained  a  place  in 
the  Exchequer,  which  yielded  him  a  handsome 
income,  and  exempted  him  from  the  necessity  of 
attending  Westminster  Hall.  He  was  a  man  of 
deep  and  extensive  learning,  &c.  He  was  the 
Author  of  a  Treatise  on  Equity,  in  folio,  published 
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without  a  name"  (a).  Boswell,  in  his  Life  of  John- 
son, Vol.  II.  page  55  (first  edit.  1791,  2  vols.  4to.), 
says  : — "  On  my  expressing  my  wonder  at  his  [Dr. 
Johnson's]  discovering  so  much  of  the  knowledge 
peculiar  to  different  professions,  he  told  me,  *  I 
learnt  what  I  know  of  law  chiefly  from  Mr.  Ballow, 
a  very  able  man.'  When  I  expressed  a  wish  to 
know  more  about  Mr.  Ballow,  Johnson  said,  *  Sir, 
I  have  seen  him  but  once  these  twenty  years.  The 
tide  of  life  has  driven  us  different  ways/  "  This  was 
in  1776. — The  "  Pupil  of  an  Equity  Draughtsman, 
fresh  from  Oxford,"  will  probably  now  think  it 
sufficiently  apparent  that  Ballow  was  the  author 
of  the  Treatise  of  Equity. — Letter  signed  "Z.": — 
A  passage  of  Quintilian  furnishes  a  good  answer  to 
Z.'s  not  very  friendly  criticism — **ad  minora  ilia,  sed, 
quae  si  negligas,  non  sit  majoribus  locus,  demittere 
me  non  recusabo." — Letter  signed  "  A  Clerk  of 
Records  and  Writs" : — The  writer  of  this  letter 
cannot  have  read  the  Second  Part  of  these  Reports. 
Three  marginal  notes  at  pages  339  and  340  will 
show  that  the  subject  he  mentions,  has  engaged  the 
Author  s   attention — "  Small  amount  of  the  costs 

(a)  See  a  further  extract  respect-    son,  by  Sir  John  Hawkins^  in  the 
ing  Ballow^  from  the  Life  of  John*    Appendix  to  the  present  volume. 


of  dome  orders  made  by  the  Masters  under  the 
Chancery  Regulation  Act."  '^  Remarks  on  the  juris" 
diction  exercised  by  the  Masters  under  that  Act." 
**  The  suitors  ought  to  be  at  liberty,  in  matters  in 
respect  of  which  the  Masters  have  jurisdiction 
under  the  Act,  to  bring  the  decisions  of  the  inferior 
Courts  under  the  review  of  the  Lord  Chancellor." 
— Letter  signed  "A  Barrister  practising  in  the  Court 
of  Chancery": — The  Author  possesses  very  little 
statistical  information  respecting  the  number  of 
Counsel,  practising  at  different  periods  in  the  Court 
of  Chancery.  He  has  a  note,  taken  from  some 
manuscript,  that  in  the  reign  of  James  the  Second 
the  number  of  counsel  attending  the  Court  did  not 
reach  a  score.  The  Chancery  Reports  of  Brown 
commence  in  1778  and  terminate  in  1794.  Some 
time  ago  the  Author  extracted  from  these  Reports, 
the  names  of  all  the  Counsel,  mentioned  by  Brown 
during  this  period  of  16  years  as  being  employed 
in  the  different  cases  reported  by  him.  The 
number  is  106  (a).  The  number  of  Queen's 
Counsel  actually  practising  in  the  Court  of  Chan- 
cery at  present  is  31.     The  number  of  barristers 

(a)  Some   practitioners    of   tlie    of  the  Couri-^m&y  not  be  displeased 
Court — atleastsome  old  practitioners    to  see  the  names.    They  an  aub- 

»2 
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professing  to  practice  habitually  in  the  Court  at 
present  is  457. 

Felix  ars  juris^  felix  b&c  arte  peritns. 
Si  foret  huic  arti  debita  turba  minor. 

Letter  signed  "Ein  Rechtsgelehrte"  : — The  German 
phrase  enclosed  in  this  letter  is  the  translation  of  a 
passage  in  Seneca  delrA. — "Haec  tot  millia  ad  forum 
primd.  luce  properantia,  quam  turpes  lites,  quanto 

joined  in  alpbabetical  order : — 


Abbot. 

Dunning. 

Adair. 

Emlyn. 

Adam. 

Erskine. 

Ainge. 

Feudal. 

Alexander. 

Finch. 

Ambler. 

Fonblanque 

Anstruther. 

Ford. 

Arden. 

Graham. 

Balguy. 

Grant. 

Batt. 

Grimwood. 

Bearcroft. 

Hall. 

Berresford. 

Hardinge. 

Bicknell. 

Hargrave. 

Bolton. 

Hart. 

Bond. 

Harvey. 

Bragge. 

Hatton. 

Bro^n. 

Hill,  Seijt. 

Burton. 

Hollist. 

Caldecott. 

Holt. 

Campbell. 

Hood. 

Chambre. 

Howorth. 

Coke. 

Ibbetson. 

Cooke. 

Jackson. 

Cox. 

Johnson. 

Daniel. 

Jones. 

Douglas. 

Kenyon. 

King. 

Richards. 

Leach. 

Richardson. 

Le  Blanc. 

Ridley. 

Lee. 

Robinson. 

Le  Mesurier. 

Romilly. 

Lloyd. 

Rooke,  Serjt. 

Luders. 

Rous. 

Macdonald. 

Scaife. 

Madocks. 

Scott. 

Mansfield. 

Selwyn. 

Martin. 

Short. 

Mitford. 

Shuter. 

Morris. 

Simeon. 

Nedham. 

Spranger. 

Newnham. 

Stainsby. 

Osgood. 

Stanley. 

Partington. 

Steel. 

Partridge. 

Stratford. 

Pechell. 

Sutton. 

Pemberton. 

Thompson. 

Piggott. 

Trower. 

Plumer. 

Walker. 

Poole. 

Wallace. 

Preston. 

Waller. 

Price. 

Wedderbum. 

Ray. 

Wilson. 

Reed. 

Wooddeson. 
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torpiores  advocatos  habent."  The  following  is  the 
Commentary  of  Justus  Lipsius,  on  the  words 
"quanto  turpiores" : — "  Quare  turpiores?  Quia  gnari 
scientesque  prava  aut  iiijusta  defendunt :  quia  fidem 
et  Yocem  venalia  in  fas  et  nefas  habent.  Addo  etiam, 
quia  ipsi  omni  fsece  criminum  maculosi."  That  the 
"  advocati "  were  "  ipsi  omni  foece  criminum 
maculosi/'  is  a  sufficient  reason  for  the  use  of  the 
words  "  quanto  turpiores."  That  they  "  gnari  sci- 
entesque prava  aut  injusta  defendunt/'  an  English 
barrister  could  not  acknowledge  to  be  a  sufficient 
reason.  He  would  answer  this  part  of  the  Com- 
mentary of  the  learned  Belgian  Professor,  by  reading 
two  well-known  passages  in  Boswell's  Life  of  John- 
son, one  of  which  shall  be  given  in  the  text,  and  the 
other  in  the  note.  "  Boswell — '  But  what  do  you' 
think  of* supporting  a  cause,  which  you  know  to  be 
bad?'  Johnson — *  Sir,  you  do  not  know  it  to  be 
good,  or  bad,  till  the  judge  determines  it.  I  have 
said  that  you  are  to  state  facts  fairly  ;  so  that  your 
thinking,  or  what  you  call  knowing,  a  cause  to  be 
bad,  must  be  from  reasoning — ^must  be  from  your 
supposing  your  arguments  to  be  weak  and  incon- 
clusive. But,  Sir,  that  is  not  enough.  An  ar- 
gument, which  does  not  convince  yourself,  may  con- 
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yince  the  judge  to  whom  you  ui^e  it ;  and  if  it  does 
convince  him,  why  then,  sir,  you  are  wrong  and  he 
is  right.  It  is  his  business  to  judge,  and  you  are 
not  to  be  confident  in  your  own  opinion  that  a  cause 
is  bad,  but  to  say  all  you  can  for  your  client,  and 
then  hear  the  judge's  opinion ' ''  (a).— ^Letter  signed 

(a)  "We  talked  of  the  practice  of  evidence,  —  what  shall  be  the 
of  the  law.      Sir  \raiiam  Forbes  result  of  legal  argument.     As  it 
said  he  thought  an  honest  lawyer  rarely  happens  that  a  man  is  fit 
should   never   undertake  a  causey  to  plead  his  own  cause,  lawyers 
which  he  was  satisfied  was  not  a  ar^  a  class  of  the  community  wbi^ 
just  one.    '  Sir/  said  Mr.  Johnson,  by  study  and  experience,  have  ao- 
'  a  lawyer  has  no  business  with  the  quired  the  art  and  power  of  ar- 
justice,  or  injustice,  of  the  cause  ranging  evidence,  and  of  appljring 
which   he  undertakes,  unless   his  to  the  points  at  issue  what  the  law 
client  asks  his  opinion,  and  then  he  has  settled,    A  lawyer  is  to  do  for 
is  bound  to  give  it  honestly.    The  his  client  all  that  his  client  might 
justice,  or  injustice,  of  the  cause  is  fairly  do  for  himself,  if  he  could, 
to  be  decided  by  the  judge.     Con-  If,  by  a  superiority  of  attention,  of 
aider,  sir,  what  is  the  purpose  of  knowledge,  of  skill,  and  a  belter 
courts  of  justice?    It  is,  that  every  method  of  communication,  he  has 
man  may  have  his  cause  fiurly  tried,  the  advantage  of  his  adversary,  it 
by  men  appointed  to  tiy  causes.    A  is  an  advantage  to  which  he  is  en- 
lawyer  is  not  to  tell  what  he  knows  titled.    There  must  always  be  some 
to  be  a  lie !  he  is  not  to  produce  advantage,  on  one  side   or  other, 
what  he  knows  to  be  a  false  deed ;  and  it   is   better   that   advantage 
but  he  is  not  to  usurp  the  province  should  be  had  by  talents  than  by 
of  the  jury  and  of  the  judge,  and  chance.     If  lawyers  were  to  under- 
determine  what  shall  be  the  effect  take  no  causes  till  they  were  soie 
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"An  Antiquarian  Lawyer" : —  Laonicus  Chalcocondy- 
les^  quoted  in  the  Woman's  Lawyer,  page  389  (a), 
was  a  native  of  Athens.  He  wrote  Annals  of  the 
Turks  during  the  14th  and  15th  Centuries^  in  10 
Books.  This  work  forms  a  portion  of  one  of  the 
volumes  of  the  collection  known  by  the  name  of  the 
Byzantine  Historians.  Laonicus  Chalcocondyles 
occasionally  touches  upon  the  cotemporary  history 
of  other  nations.  Having  related  the  expulsion  of 
the  English  from  France  (A.D.  1450),  he  takes 
occasion  to  describe  the  British  Isles  and  their 
inhabitants.  The  ensuing  extract  (which  is  the 
translation  into  Latin  accompanying  the  original 
Greek — ^the  latter  will  be  found  in  the  note)  shows 
that  the  author  of  the  Woman's  Lawyer  has  ex- 
aggerated nought.  "  Quotidiano  vitse  usu,  moribus 
quoque  et  victu  nihil  a  Gallis  [Angli]  discrepant. 
Parva  ipsis  uxorum  liberorumque  cura  est.     Itaque 

they  were  just,  a  man  might  he  (a)  The  Lawes    Resolutioiu    of 

precluded  altogether    from  a  trial  Woemens  Bights;    or,  the  Lawes 

of  his  ehdm,  though,  were  it  judi-  ProyisionforWoemen.  AMethodicall 

eially  eiamiiied»  it  might  be  fomid  a  Collection  of  such  Statutes  and  Cas- 

Tery  jnst  daim."  —  See  Boswell's  tomes,  with  the  Cases,  Opinions, 

life  of  Johnson  by  Cxoker,  vol.  2,  Aigaments  and  Points  of  Learning 

psget  48  and  263.    (Sdit.  of  1831,  in  the  Law,  as  doe  properly  con- 

5  Tols.  8to.)  ceme  Woemen.  1632,  smsll  4to. 
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per  universam  insulam  hie  mos  servatur,  quando  quis 
amici  domum  vocatus  ingreditur,  ut  primum  cum 
amici  uxore  concumbat,  ut  deinde  benigne  hospitio 
excipiatur.  In  peregrinationibus  quoque  mutuis 
utuntur  uxoribus  amici.  Eadem  consuetudo  obser- 
vatur  in  Phrantalorum  regione  ibi  maritima,  usque  ad 
Germaniam.  Nee  probrosum  dueunt,  uxores  at  filias 
in  hune  modum  impregnari"(a). — Letter  «***": 
— In  several  editions  of  Pope's  Works,  the  Chapter 
of  the  Double  Mistress  in  the  Memoirs  of  Martinus 
Scriblerus,  is  omitted.  Warton  gives  it;  Roseoe 
does  not.  The  Doctor  of  Divinity  was  less  scru- 
pulous than  the  author  of  the  Life  of  Lorenzo  de' 
Medici.  Warton  says  it  was  thought  proper  to 
insert  the  chapter,  as  it  is  full  of  the  most  exquisite 
original  humour.  The  following  is  the  passage  in 
the  Chapter  of  the  Double  Mistress,  relating  to  the 
famous  case  of  the  black  and  white  horses — "  But 

(a)    Sjcevp  rt  rjf  ahr^  ')(pwfUvoi  oQai    aMv.   koX  iv  raic    oSoTc   8c 

roic  KeXroTcy  koL  HOeal  te  toIq  airrdic  &iravTO^    Trapi^oyrat    tqq    iawwy 

Kol  Sca/rp.  vofuierat  Be  rovrotc  tci  r  yvvaucag  iv  roic  hrvniBtioic^  vofUierai 

&fufi  rag  yvyaiKaQ  re  ical  rovt  irac^ac  8e  tovto  kuI  ic  ri^y  ifparraXiay  ^cj^pay, 

iivXoucwipiac,  &Trt  kva  ndaay  n)v  n)v  Tavrjf  ir^oXov,  A'xpi  Tepfuiyla^* 

yfiaoy,  eirec2dv  rcc  cc  n)y  rov  iirinj-  xal  oh^e  aioyyyriy  rovro  ^pti  kavroiQ 

ielov  ain-f  oiKtay  eiryei  KOLKovfuyo^j  KveaOat  raari  yvyaixag  ainruy  koI  Tag 

Kvaayra  rvfy  yvydiKQ,  oina  (ey((i'  dvyaripaQ, 
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we  must  not  here  neglect  to  mention,  that  during 
the   whole   course  of  this  process,  his  (Martinus 
Scriblerus)  continual  attendance  on  the  Courts  in  his 
own  cause,  and  his  invincible  curiosity  for  all  that 
passed  in  the  causes  of  others,  gave  him  a  wonderful 
insight  into  this  branch  of  learning  (the  law),  which 
must  be  confessed  to  have  been  so  improved  by  the 
modems  as  beyond  all  comparison  to  exceed  the 
ancients.     From  the  day  his  first  bill  was  filed  he 
began  to  collect  Reports ;  and  before  his  suit  was 
ended  he  had  time  abundantly  sufficient  to  compile 
a  very  considerable  volume.     His  anger  at  his  ill 
success  caused  him  to  destroy  the  greatest  part  of 
these  Reports,  and  only  to  preserve  such  as  disco- 
vered  most  of  the  chicanery  and  futility  of  the 
practice.     These  we  have  some  hopes  to  recover, 
if  they  were  only  mislaid  at  his  removal ;  if  not, 
the  world  will  be  enough  instructed  to  lament  the 
loss,   by  the  only  one  now  publick,  viz.  the  case 
of  Stradling  and  Stiles,  in  an  action  concerning 
certain   black  and  white    horses." — Spence    says, 
in    his   Anecdotes,    page    145,   (Singer's    edition,) 
that  Pope  told  him,  *'  I  wrote  the  law  case  of  the 
black  and  white  horses  with  the  help  of  a  lawyer." 
Spence  immediately  subjoins,  "  by  what  he  added, 
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it  was  the  late  Master  of  the  Rolls — Fortescue." 
The  Author  could  never  peruse  that  most  witty  and 
amusing  piece  without  thinking  that  it  would  come 
much  nearer  the  truth,  to  say  that  the  Master  of  the 
Rolls  wrote  the  law  case  of  the  black  and  white 
horses  with  the  help  of  the  poet.  Warton  ex- 
pressly states  that  the  report  was  written  by 
Mr.  Fortescue  (a).  —  Letter  signed  *^  An  Im- 
partial Observer:" — The  Author  is  well  acquainted 
with  the  case  referred  to.  The  brief  is  now  on 
his  table.  The  case  came  before  the  Lord  Chan- 
ceDor  in  July  last.  The  plaintiBTs  counsel  had 
taken  the   decree  (the  Court  below  was  that  of 

(a)  In  several  publications,  and  in  serrices.  advanced  to  the  peerage  of 
several  MS.  collections,  which  have  Ireland^  he  has  found  a  place  in 
at  different  times  come  under  the  HoraceWalpole's  Catalogue  of  Ro^al 
Author's  notice.  It  is  stated  that  and  Noble  Authors.  Even  Mr. 
the  case  of  Stradling  t.  Stiles  was  Park»  in  hia  edition  of  that  work, 
written  by  Sir  John  Fortescue  (5  vols.  8vo.  1806,)  says  that  Lord 
Aland,  who  was  the  editor  of  Lord  Fortescue  had  been  ''a  friend  and 
Chancellor  Fortescue's  Treatise  on  correspondent  of  Pope;  and  by 
the  Difference  between  an  Absolute  him  was  written  ihe  report  of 
and  Limited  Monarchy,  and  who  Stradling  v.  Stiles  in  the  report  of 
was  a  Judge  of  the  Common  Law  Scriblerus."  Lord  Fortescue,  how- 
Courts  for  a  period  of  thirty  years,  ever,  never  appears  to  have  been 
Upon  his  resignationin  1746,  being,  either  the  friend  or  correspondent 
in  consideration  jof  his  merits  and  of  Pope ;  whilst  in  Pope's  Cones- 
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the  Vice-chancellor  of  England)  whilst  the  de- 
fendant's counsel  was  engaged  in  another  court, 
notwithstanding  the  latter  had  personally  made  a 
request  to  the  former  not  to  allow  the  cause  to 
proceed  in  his  absence.  A  formal  attempt,  before 
the  decree  was  drawn  up,  to  re-open  the  matter,  was 
not  attended  with  success,  the  application  being 
opposed,  and  consequently  being  refused  with  costs. 
Upon  that  the  defendant  appealed  to  the  Lord 
Chancellor,  when  the  cause  was  heard  upon  its 
merits,  and  the  decree,  which  had  been  taken,  was 
reversed.  But  cases  of  this  kind,  in  which  decrees 
and  orders  have  been  obtained,  and  in  despite  of 
ui^ent  remonstrances,  nay,  pressing  entreaties,  have 
been  kept  by  those  very  persons,  who  have  not 

pondenoe,  printed  ivith  his  works,  through  life.     To  him  Pope  has 

there  are  no  less  than  sixtjr-eight  addressed   his  first    satire  of  the 

Ifitten  written  b^  bim  to  William  aeoond  book  of  Horao^  in  which 

Fortescne,  Esq.,  firom  1714  to  1743.  be  applies  to  Mr.  Fortescne  as  his 

To  these  letters  Mr.  Roscoe  has  legal  adviser ;  a  character  not  wholly 

prefixed   the    following   notice :  —  imaginary,  as  Pope  was  accostomed 

'' WiDiam  Forteseue,  Esq.,  an  emi-  to  oonsnlt  him  on  aU  difficolt  ocea- 

nant  barnatar,  afterwards  a  jndge^  sionSyaaweUonbehalf  of  his  friends 

and,  finally,  Master  of  the  Rolls,  as  himself. 

was  one  of  the  early  and  intimate 

Yonll  glye  me,  like  a  friend  both  nge  and 
friends  of  Pope,  whose  attachment       ^^ 

to    Um    remained    mnntemipted    Adrloe ;  and  (u  foa  me)  without  a  fee.'' 
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scrupled  to  designate  a  single  instance  as  something 
unexampled,  anomalous,  and  monstrous  in  Chancery 
practice,  appear  to  have  been  numerous.  Commu- 
nications made  to  the  Author  by  both  branches  of 
the  profession,  abundantly  show  this,  and  the  case  to 
which  "  An  Impartial  Observer "  alludes,  would 
seem  far  from  being  the  strongest. — Letter  signed 
"  Pasquier  Le  Jeune :" — The  particular  "  disposition 
en  rapport  avec  le  ministfere  des  avocats,"  must  be 
Article  54  of  the  "  Lettres  de  Charles  VII.  pour  la 
Reformation  de  la  Justice."  The  entire  "  Ordon- 
nance  "  may  be  seen  in  the  great  Collection  of  the 
Louvre,  vol.  14,  page  284,  and  in  the  Collection 
published  a  few  years  ago  by  MM.  Jourdan,  De- 
crusy  and  Isambert.  Both  these  Collections  are 
in  Lincoln's  Inn  Library.  But  Article  54  may  be 
found  in  several  legal  works  published  by  French 
Advocates,  It  is  here  reprinted  from  one  of  those 
works,  in  which  attention  is  drawn  to  some  words 
and  passages  by  a  peculiarity  of  type,  which  it  has 
been  thought  convenient  to  preserve.  "  Et  pour 
ce  que  nous  avons  6t6  inform6s  que  les  advocatz,  en 
leurs  plaidoyeries,  ont  accoutume  dire  plusieurs  in- 
jures et  opprohres  de  leurs  parties  adverses,  et  que 
ne  serve  de  rien  en  leurs  cos  ;  laquelle  est  centre 
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raison  et  centre  toute  bonne  observance  en  de 
grande  esclande  de  justice,  defendons  et  prohibons 
aux  diets  advocatz  de  nostre  dicte  court,  et  de  toutes 
autres  courts  de  nostre  royaume,  sur  peine  de  priva- 
tion de  postuler,  et  d'amende  arbitraire,  laquelle 
voulons  estre  declair6e  incontinent  contre  ceulx 
qui  feront  le  contraire,  que  doresnavant  ils  ne  pro- 
cedent  par  paroles  injurieuses  et  contumelieuses  k 
rencontre  de  leurs  parties  adverses,  en  quelque 
sorte  ne  maniere  que  ce  soit,  ne  dire  ne  proposer 
aucune  chose  qui  ch6e  en  opprohre  d'autruy^  et  qui 
ne  serve  ou  soit  necessaire  aux  faicts  de  la  cause 
qu'ils  plaident/* 


La  Favee,  St.  Eusebe-des-Bois, 
21st  October.  1847. 
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KoTt.— This  Tkble  oomprehendfl  the  Dedtions  ind  Dicta  both  in  tlie  present  Tokme, 
and  in  YoL  I.  of  Reports  of  some  Cases  adjudged  in  the  Courts  of  the  Lord  Chancellor, 
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Adey,  Rb.— (i.  C.  July  25,  1846.) 

No  order  for  satisfaction  of  a  liability  of  a  lonatio*  until  information 
Azmished  showing  that  enough  will  still  be  left  for  his  mdntenance  .      225 

Allsop,  In  the  Matter  of,  an  Infant. — (F.  C.  May  7,  1838.) 

The  fortune  of  an  infsnt  being  1000/.  only,  order  made  upon  aiBdaTit, 
without  reference,  q[>pointing  the  mother  guardian,  and  directing  payment  to 
her  of  the  interest  of  such  sum  for  maintenance  .  1  C.  P.  Coop.  44 

Andrews  «.  Lockwood. — (X.  C.  November  13,  1846.) 

Right  to  beg^  when  the  appeal  was  from  an  order  allowing  a  plea  .      246 

Anon.— (Z.  C.  January,  1822.) 

Where  the  appeal  is  from  part  only  of  the  decree,  the  respondent  may,  if  it 
iuToWes  questions  between  himself  and  the  appellant  only,  insist  upon  the 
case  being  treated  ai  if  it  had  nerer  been  heard  .  .61 

Archer,  Benjamin,  v.  John  Gardiner  and  Jane  his  Wife, 
Maria  Graham,  and  others. — (F.  C.  July  18,  November  3, 
1837.) 

There  being  an  assignment  by  way  of  security  for  the  husband's  debt  of  a 
moiety  of  the  wife's  contingent  fund,  and  the  wife,  when  the  contingency 
happened,  insisting  upon  a  settlement,  and  a  moiety  being  settled,<»held, 
with  reference  to  subsiequent  assignments  of  portions  of  the  entire  fund,  that 
the  first  asdgnment  passed  all  the  remaining  moiety,  and  not  the  half  of  it. 

A  married  woman  insisting  upon  her  equity  to  a  settlement,  and  the  Court 
giving  her  a  moiety  of  the  fund,  her  costs  deducted  before  the  division 

1  C  P.  Coop.  340 

Archer  v.  Jegon.— (F.  C.  June  10,  July  14,  1837.) 

Legacy  to  E.  6.  for  life,  then  to  her  husband  for  life,  and  from  and  imme- 
diately after  his  death  to  the  children  of  E.G.  who  shall  be  then  living.  The 
husband  having  died  first,  the  question  upon  the  subsequent  death  of  E.  G. 
was,  whether  the  legacy  was  divisible  amongst  such  children  as  had  survived 
her,  or  whetiier  a  cliuld,  who  was  living  at  the  husband's  death,  but  died  after* 
wunds  in  E.  G.'s  life-time,  should  participate.  It  was  decided  that  such  child 
took  a  share    .  .  .  .  .  .  md.\n 
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Arkwright  V,  Stoyeld. — (F.  C.  Nmvember,  1824.) 
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Attorney-General  recommends  that  under  circumstances  the  costs  of  re- 
lators should  be  taxed  between  party  and  party  only. 
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Attorney-General  v.  Goldsmiths'  Company.    Atte  Hay*9 

Charity.— (M.  R.  June  26,  1833.)  .  .  ilnd.  292 

Charities  [homogeneous]  vested  in  the  same  trustees  may  be  comprised  in 
one  information. 

Scheme,  having  regard  to  other  charity  gifts  for  a  similar  purpose,  vested 
in  the  same  trustees. 

Trustees  must  not  intermix  different  charity  funds  .  .  Hid.  309 

The  Attorney-General  to  attend  the  Master  on  settlement  of  scheme       ibid.  312 

Attorney-General  «.   Ironmongers'   Company    Margaret 
Dane" 8  Charity.— (F.  C.  June  3,  1837.) 

Scheme  for  application  of  a  charity  fund  left  for  loans  to  young  freemen  of 
a  company  and  of  the  interest       •  •  .  .  ibid,  283 

Attorney-General  v.  Ann  Ladyman,  Myles  Sandys,  and 

others.— (Jf.  B.  July  24,  1838.) 

Scheme  for  the  application  of  the  improved  revenues  of  a  Free  Grammar 
School  ......  f^fif.  180 

Rudiments  of  English,  Writing,  and  Arithmetic,  directed  to  be  taught  in 
a  Free  Grammar  School  .....  ibid.  184 

Two  thirds  of  rents  given  to  the  Schoolmaster  .  •  ibid.  185 

Information  against  governors  of  a  charity  as  individuals,  and  not  in  their 
corporate  capacity  .....  ibid.  186 

Purchaser  of  long  building  lease  of  charity  land,  ordered  to  deliver  up  the 
same,  and  account  for  full  rent  firom  the  filing  of  the  information  ibid.  189 

Attorney-General  v.  Lechmere. — (F.  C.  January,  1825.) 

Where  an  information  respected  a  charity  in  which  a  parish  was  interested, 
some  of  the  inhabitants,  not  being  parties,  presented  a  petition  in  the  cause  ibid.  495 

Attorney-General  v.  Lewin. — (K.  C.  April  7,  1837.) 

The  59  Geo.  3,  c.  12,s.  17,  held  not  to  extend  to  land,  the  profits  of  which 
are  applicable  to  other  purposes  than  in  aid  of  the  poor-rate  and  church-rate 

ibid,bl 
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AiTORNEY-GENEaAL  V,  LiTBBOCK.    Morden  College, — (L,  C  April 

21,  22,     NovemSef  6,  1837.) 

Direction  in  the  will  of  the  founder,  giving  the  sole  government  and 
manyment  of  a  charity  to  the  visitors,  does  not  shut  out  the  jurisdiction 
of  this  Court,  when  such  visitors  are  also  the  trustees  of  the  charity  estates 

1  C  .P.  Coop.  15 

Act  of  parliament  deemed  requisite  for  the  increase  of  the  salaries  of  the 
oflScers  of  a  charity,  and  of  the  pensions  of  the  objects  of  it,  beyond  the 
amount  fixed  by  the  founder's  will  .  .  .  ibid,  25 

College  built  for  the  reception  of  poor  merchants,  who  have  lost  their  es- 
tates by  perils  of  the  sea  or  other  accidents.  Looking  at  the  class  of  persons, 
who  are  the  objects  of  this  charity,  its  increased  income  should  be  devoted  to 
their  more  comfortable  support,  rather  than  to  the  augmentation  of  their 
number  ......         ibid.  28 

The  officers  of  a  charity  not  permitted  to  occupy  apartments  and  other  pre- 
mises, designed  for  the  accommodation  of  the  objects  of  it. 

Matters  in  which  the  Court  will  interfere,  where  same  persons  both  visitors 
and  trustees         ......        ibid.  31 

Attorney-General  r.  Malkin. — (X.  C.  July  18,  22,  Novem" 
ber  14,  1846.) 

A  gift  to  the  executors  or  administrators  of  one  of  several  tenants  for  life 
of  a  fund,  constitutes  part  of  the  estate  of  such  tenant  for  life,  and  is  not  a 
gift  in  trust  for  the  next-of-kin  of  such  person. 

In  all  the  cases  in  which  the  next  of  kin  have  been  held  entitled,  the 
decision  has  proceeded  upon  a  supposed  intention,  derived  from  peculiar 
terms  and  provisions  of  the  instrument,  controlling  the  admitted  ordinary 
and  legal  meaning  of  the  words  used. 

The  evidence  of  such  intention  ought  to  be  very  strong  to  justify  a  con- 
struction, inconsistent  with  the  ordinary  and  legal  meaning  of  the  words 
used. 

Too  easy  a  departure  from  the  ordinary  meaning  leads  to  uncertainty,  and 
tends  to  make  every  case  the  subject  of  unsatisfactory  speculation  as  to  the 
author's  intention         •  .  .  .  .  .237 

Attorney-General  v.  Mills  and  others. — (3f.  R.  August  4, 
6,  1838.) 

Mode  of  putting  an  end  to  sheriff's  liability  before  return  of  attachment, 
where  he  has  taken  parties  for  contempt  in  non-payment  of  money  and  let 
them  go  at  Uirge  on  bail       .  .  .  .        1  C.  P.  Coop.  201 

Attorney-General  v.  Newbury  Corporation. — Ccwslad'a 
Chanty.'-{M.  R.  March  12,  May  11.     L.  C.  April  26,  1838.) 

The  71st  section  of  the  5  &  6  Will.  4,  c.  76,  does  not  extend  to  charities, 
the  property  of  which  is  vested  in  trustees,  and  the  old  corporation  were  visi- 
tors, and  had  the  nomination  of  the  objects  only  .  .  ibid.  72 

It  is  a  breach  of  trust,  if  a  trustee  of  charities  for  different  purposes  applies 
the  funds  of  the  one  for  the  purposes  of  the  other  .  .  ibid.  77 

In  general,  the  period  from  which  trustees  ought  to  account  fot  charity 
property,  is  the  commencement  of  the  breach  of  trust.  Ignorance  of  the 
trustees  that  they  were  committing  a  breach  of  trust,  ground  for  restricting 
the  account. 

The  personal  representative  of  one  of  several  trustees  committing  joint 
breach  of  trust  not  before  the  Court : — Decree  pronounced  upon  an  under- 
taking to  make  him  a  party  .....        ibid.  78 

AttorneiI^General  v.  Newbury  Corporation. — (Af.  R.  Dee. 

22,  1838.) 

In  orders  for  payment  of  money,  month  means  a  lunar  month        •       ibid.  383 
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March  17,  1837.) 

Scheme  for  altering  the  management  and  disposition  of  the  fimds  of  a  cha^ ' 
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Attorney-General  v.  Tyler. — (F.  C.  July  13,  1838.) 
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Barker  v,  Dawson. — (Z.  C  January,  1836.) 
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ception  of  certain  quantities,  which,  if  the  same  should  come  into  lessee's 
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nor  the  particular  facts  of  notice  were  stated  in  the  bill,  refenred  it  to  the 
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the  residue  of  the  conversation,  parcel  of  which  only  you  tldnk  fit  to  put 
upon  your  bill  .  .  .  •  •  •        •      502 

Court  lays  aside  all  evidence  of  dedaratious  and  admissions  not  stated  in  the 
pleadings  .'  .  •  .  •  •        •      506 

Lord  PluniLett  inclined  to  say  that  in  a  case  charging  fraud,  where  the  declarations 
of  fraud  are  the  gist  of  the  case,  evidence  of  such  declarations,  where  they  are 
not  charged  by  the  bill,  ought  not  to  be  admitted ;  but  convmced  that  it  is, 
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,  5  BsmevrtH 


JoOiffe «.  Pitt,  2  Vera.  694. 
Murray  u.  Bast  India  Compaoy, 

&Alderaon,204. 
Onge  9.  Tnidodc,  2  Moll.  31. 
Pearaon  v.  Bddiier,  2  Dick.  601;  4  Vea.  627. 
Perry  v.  Jenkins,  1  MyL  &  Or.  118. 
Price  9.  Morgan,  2  Cases  in  Chan.  215. 
St.  John  V.  Tomer,  2  Vem.  417. 
Webster  v.  Webster,  10  Ves.  93. 
White  a.  Pamthcr,  1  Kn^pp,  179. 


A^hahetieaH  Ust—if  Cases  in  Equity  and  at  Law,  as  to  earrging  Debt  hegomd  the 
Penaltg—of  Cases  vpon  Practice  of  CourU  qfE^uitg  and  Common  Law  as  to  giving 
Interest  on  Ju^^ments—<^  Cases  as  to  Oe  AUowanee  qf  Interest  upon  ike  Arrears  qf 
Awsmities—of  Cases  t»  Eqmitg  as  to  Allowance  ^Interest  i^Mm  Siaiple  Contract  Dt^ta 
M  General— Abridged  and  Cited,  I  C  P.  Otop.pp.  209  to  250(o). 


Anderson  *.  Dwycr,  1  Sch.  &  Lef.  301 

1  C.  P.  Coop.  246 
Anonymoos,  1  Salkdd,  154  .  ib.  217 
ABoaymoQS,2Eq.Abr.470    .       a.  230, 249 


Araott  V.  Bedfen,  11  Moore.  209.  218 ; 

S.  a  3  Bing.  353     1  C.  P.  Coop.  224, 2S4 
Ashenhnnt  *.  James,  3  Atk.  270  ib.  230 

Aston  V.  Gregory,  6  Ves.  151         .       ib.  210 


(a)  See  also  soma  oUk«r  Omsb  died  in  the  aigomtnl  of  iCyds  T.  iVics,  1  a  p4  Ooop.  19S. 
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Atkiiiicm  V.  AtUnaon,  1  Ba.  ft  Be.  238 

1  C.  P.  Coop.  214,  216 
'  V.  hard  Bnybrooke,  4  Camp- 

bell 380  1^.834 

Andeley  v. = .  Herdiet,  136     ii.  210 

AyUaer  v.  Aylmer,  1  Moll.  87  .  ib.  246 
Beiiii  «.  DebeU,! Moody  ft  Malkm,228; 

S.  C.  3  Canrmgton  &  Payne,  376 
Barwdl  o.  Parker,  2  Yes.  Sen.  363      tf .  248 
Bath,  liord, «.  Lord  Bradford,  2  Vet.  Sen. 

587  ...  .  1^.230,248 
Batten  v.  BanUey,  2  P.  WiU.  163  U,  237 
Bedford,  The  Doke  of,  9.  Coke,  1  Dickens, 

178 ;  2  Yes.  Sen.  116       ib.  240, 242, 248 
Bidlake  v.  Anmdcl,  1  B^porta  in  Chan- 
cery, 50         .  .        .        tf.  209 
Signal  «.  Brereton,  1  Dick.  278 ;  S.  C. 

Anon.  2  Yes.  Sen.  661  .    tft.  242 

Biidv.Banda]l,lW.Blackstone,373  a.  229 
Blaidanore  v.  Ficmyng,  7  Term  Beports, 

446 t>.  233 

Bodily  V.  Bellamy,  2  Burrows,  1094  ib,  226 
Booth  «.  Leycester,  1  Keen,  247  U.  246 
Bothomly  0.  Lord  Fairfax,  1  Peere  Will. 

334 a.  249 

Bnogwin  «.  PeiTot,  2  W.  Blackstone, 

1190 a.  219 

Bramtey  v.  Goodere,  1  Atkyns,  75  ib,  209 
Butler  V.  StOTeld,  1  Bing.  368 ;  8.  C.  8 

Hoore,412  ....  t&.  234 
Car  tr.  Lady  Burliqgton,  1  Peere  WUl. 

228 t6. 247 

Clarke  v.  Seton,  6  Yes.  411,  414,  415 

t^.  210, 215, 226 
Clarke  9.  Lord  Abingdon,  17  Yesey,  106 1^.  21 8 
Collins  V.  Collins,  Burrows,  820  .  ib,  223 
CrsTen  v.  Tidcell,  1  Yes.  Jun.  60  ib,  224 
Crcuze  v.  Hunter,  2  Yes.  Jun.  157  ift.  246, 249 
Creuze  «.  I^owth,  4  Qrown,  C.  C.  157, 

316  .  .  t&.  242,  245, 246, 249 
Crisdee  v.  Bolton,  3  Carrington  &  Payne, 

240 1^.230 

Crispe  v.  Blake,  1  Cases  in  Cl^ncery,  23  ib.  210 
Davis  V.  Curtis,  1  Cases  in  Chancery,  226  ib,  209 
Denny  «.  Lord  EnniskiUen,  2  MoUoy,  535 

ib.  218 
Dolman  v,  Pritman,  3  Rep.  in  Chance^, 

36 ;  S.  C.  Nelson,  136  .  .  ib.  247 
Doran  v.  O'Reilly,  3  Price,  250 ;  S.  C. 

Anon.  7  Taunton,  244  .  .  <d.  235 
Drapers'  Company  v,  Davis,  2  Atkyns, 

211         .         ...        i6. 237,248 


Dnnsany,  Lord,  v.  Plunkett,  4  Brown, 

P.  C.  517  .  .  1  C.  P.  Coop.  218 
Duvall  V.  Terry,  Shower,  P.  C.  15 

ii.  216,  283 
East  India  Company,  e.  Campion,  II 

BUgh,  158,  187  ..  .  ib.  816 
Esstmoad  V.  HoU,  3  Price,  219  .  ib.  225 
Eddowes  «.  Hopkins,  1  Dougl.  376  ib.  224 
Elliott  V.  Davis,  Bunhury,  23  ib.  218,  223 
Ellis  «.  Whinnery,  4  Brown,  P.  C.  512  ib.  210 
Entwistle  v.  Shepherd,  2  Term  Rep.  78  t^.  232 
Ferrers,  Lady,  e.  Lord  Ferrers,  Cases  tem- 
pore Talbot,  2  .  .  .  id.  237 
Galway  Corporation  v.  Russell,  4  Brown, 

P.  C.  523       .  •        .        ib.  218 

Gaunt  9.  Taylor,  3  MyL  ft  K.  302, 309  ib.  229 
Gay  V.  Cox,  1  Ridgeway,  153  ib.  242 

Gibson  v.  Egerton,  Dickens,  408  ib,  209 

Godfrey  v.  Watson,  3  Atkyns,  517       ib.  211 
Gospel  Society  «.  Jackson,  4  Bro.  C.  C. 

316 a.  249 

Grant  v.  Grant,  3  Sunons,  340 ;  S.  C.  3 

Russ.  598  .  .      ib.  216 

Grosvenor  v.  Cook,  1  Dickens,  305 

a.  209, 249, 850 
Hale  V.  Thomas,  1  Yemon,  349  ib.  21 1, 216 
Hall  «•  Thomas,  1  Yemon,  349  ib.  209 

Hamilton  0.  Houghton,  2  Bligh,  O.  S. 

169,186  ....  <6.249 
Harrison  v.  Wright,  13  East,  343  ib.  229 
HeUen  v,  Ardley,  3  CsrriDgton  ft  Payne, 

12 ib.  22b 

Hickson  v,  Aylward,  1  Lloyd  &  Goold, 
•    tempore  Plunkett,  231  .  ib.  231 

Holdipp  V,  Ottway,  2  Saunders,  102, 106 ; 

S.  C.  2  Keble,  624  .  .  td.  223 
Hughes  V.  Wyxme,  1  Mylne  &  Keen,  20  td.  210 
Jacomb  v.  Harwood,  2  Yes.  Sen.  265  ib,  250 
Jarrold  v.  Rowe,  8  Price,  582  .  ib.  228 
Jeudwine  v.  Agate,  3  Simons,  129  ib.  219 
Kettleby  v.  Kettleby,  2  Dickens,  514  ib.  209 
Kildare,  Lady,  v,  Hopson,  4  Bro.  P.  C. 

550  ....  ;  1*6.250 
Kirwane  0.  Blake,  4  Brown,  P.  C.  532  ib,  219 
Knight  V.  Maclean,  3  Brown,  C.  C.  496 

ib.  210,  223 
Latouche  v.  Fitzgeruld,  2  Ridgway,  333 

ib.  210, 214 
Lawrence  v.  Senior,  1  Madd.  Treatise,  766 

ib.  246 
Legatt  V.  Shewell  [Gilbert],  Reports  of 

Cases  in  Equity,  141        •        .        ib.  235 
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Lewes  v.  Morgan,  3  Tounge  &  Jervis,  394 

1  C.  P.  Coop.  214,  231 
Litton  V.  Litton,  1  P.  WiU.  641  ib.  236 

Lloyd  V.  Hatohett,  2  Anstruther,  525  ib.  209 
-^-  V.  WilliamB,  Barn.  C.  C.  224 ;  S.  C. 

2Atkyn8, 108  .  .  .  t*.  247 
Lord  Lonsdale  v.  Chnrch,  2  Term  Be- 

port8,388  .  .  .  i».  210, 222 
Lowe  V.  Peers,  4  Burrowes,  2225, 2228  ib.  229 
Lowndes  v.  Collens,  17  Vesey.  27  ib.  250 
Mackworth  v.  Thomas,  5  Vesey,  329  ib.  210 
Marsh  v.  Lee,  2  Ventris,  337  .  ib.  210 
MaxweU v.  WettenhaU,  2  Peere  Will.  25  ib.247 
M*Clure  v.  Dunkln,  1  East,  436  ib.  227,  235 
Mellish  V.  Mellish,  14  Yes.  516  ib.  246 

Meredith  v.  Bowen,  1  Keen,  270  ib.  224 
Morgan  v.  Evans,  8  Bli.  N.  S.  777,  824  ; 

S.  C.  3  Clark  &  FinneUy,  159  ib.  231 

Morgan  v.  Morgan,  2  Dick.  643  ib.  244 

Moore  v.  Macnamara,  1  Ba.  &  Be.  309  t6. 210 
Morris  v.  Dillingham,  2  Yes.  Sen.  170  ib.  239 
Newman  v.  Auling,  3  Atk.  579  .  ib.  239 
Omichund  v.  Barker,  Ridgeway,  tempore 

Hardwicke,  285  .  .  .  <&.  250 
Parker  «.  Hutchinson,  3  Yes.  133  ib.  250 
Peers  v.  Baldwyn,  2  Eq.  Ca.  Abr.  611  ib.  211 
Power  V.  Bennis,  2  Ridgeway,  256  <^.  245 
Randal  v.  Everest,  1  Moody  &  Malkin, 

41;  S.C.  2Carrington&Payne,577  t6.230 
Robinson  v.  Cnmming,  2  Atk.  409  ib.  233 
Rolston  V.  Main,  Skinner,  561        .    ib.  233 


PAOB 

Roo  V.  Apslcy,  1  Sidcrfin,442  1 C.  P.Coop.234 
Sharpe  v.  Lord  Scarborough,  3  Vesey,  557 

*^  f*.  210 

Shenton  v.  Jordan,  Bunb.  132     .        ib.  230 
Shepherd  «.  Mackxeth,  2  H.  Blackstone, 

284 »-^5r 

Shirley  e.  Lord  Feirers,  1  Brown,  C.  C. 

41 ».249 

Stapleton'iT.  Conway,  1  Yes.  Sen.  427  ib.  239 
Stewart  v.  Noble,  Yemon  &  Scriven,  528 

ib.  249 
Stewart  v.  Rumball,  2  Yemon,  509  t*.  209 
Stiles  V.  The  Attorney -General,  2  Atkyns, 

151    (a) <*-241 

Tait ».  Lord  Northwick,  4  Vesey,  816  t*.  249 
Tew  V.  Lord  Winterton,  3  Brown,  C.  C. 

489  ...  •  •*.210, 246 
Thomas  v.  Edwards,  Anstruther,  voL  2, 

558,  vol.  3, 804  .  .  •  ib.2SZ 
Tunstall  v.  Trappes,  3  Sim.  286,  299  ib.  210 
Upton  V.  Lord  Feners,  5  Yes.  801  t*.  250 
Wainwright  9.  Healy,  2  Dickens,  444  ib.  231 
Walker  v.  Bayley,  2  Boaanquet  &  Puller, 

219 <*-22« 

Welford  v.  Davidson,  4  Burrows,  2127  t*.  227 
White  V.  Sealy,  1  Dougbis,  48  ib.  210,  219 
WUbcam  v.  Ashton,  1  Campb.  78  t*.  229 
WUde  V.  Clarkson,  6  Term  Reports,  303  ift.22S 
Winter  v.  Trimmer,  1 W.  Blackatone,  395 

ift.  229 
Wood  V.  SiDeto,  1  Chitty,  473      .       ib.  233 


Alphabetical  List  of  Cases  upon  such  ParU  of  the  Act  1 1  Oeo.  IV.  and  1  WiU.  IV.  e.  36, 

for  altering  and  amending  the  Law  regarding  Commitments  by  Courts  of  Equity  for 

Contempt,  and  the  taking  Bills  pro  confesso,  as  are  not  Re-enactments  of  Sections  qf 

the  Act  5  Oeo.  11.  c.  25-— Reported,  Abstracted,  and  Cited,  I  C.  P.  Coop.  pp.  346  to  357. 


Ansdell  v.  Whitfield,  6  Sim.  356. 
Atkinson  v.  Flint,  5  Sim.  77. 
Baker  v.  Keen,  4  Sim.  498. 
Bamewell,  Lady,  v.  Cooke,  7  Sim.  320. 
Hilton  V.  Bennett,  4  Sim.  17. 
Cbalie  v.  Pickering,  1  Keen,  749. 


Davis  V.  Hammond,  5  Sim.  9. 

Godson  V.  Cook,  7  Sim.  519. 

Grant  v.  Hibbert,  8  Sim.  329. 

Handfield  v.  WUdes,  2  Ruas.  &  MyL  91,  92. 

'  V.  WooUey,  4  Sim.  122. 
Hasluck  V.  Stewart,  6  Sim.  321. 


(a)  The  date  of  this  case  is  March,  1740. 
6ee  also  Stplei  v.  Attomey-Otneral,  October, 
1789.    A  judgment  creditor  not  entitled  to 


interest  under  a  decree  in  this  Court. — ^Wcat, 
182.  Some  authorities  are  there  mentioned* 
not  comprised  in  the  present  list. 
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Hodder  v.  Haises,  5  Sim.  441. 
James  v.  Cressincke,  7  Sim.  143. 
Ndthorpe  v.  Wright,  2  Keen.  253. 
Pitman  v.  Lockyer,  7  Sim.  528. 
Pogh  V.  Pogh,  2  Myl.  &  K.  358. 
Tnnier  v.  Turner,  4  Sim.  497. 


Watkin  «.  Parker,  1  MyL  &  Cr.  370. 
Williams  v.  Parkinson,  5  Sim.  74. 
— ^—  V,  Townshend,  6  Sim.  296. 
Wright  V,  Green,  1  Hep.  temp.  Broagham,  1 
S.  C.  2  Russ.  &  MyL  93. 


Alphabetical  List  of  Cases  upon  the  General  Orders  of  the  3rd  April,  1828,  including 
the  Amendments  and  Additions  of  the  23rd  November,  1S31— Also  upon  the  General 
Orders  of  the  2lst  December,  IS33— Reported,  Abstracted,  and  Cited,  1  C.  P.  Coop. 
pp.  386  to  465  (a). 

PAOS 

Allen  V.  Wmes,  Y.  C.  December,  1829 ; 
S.  C.  3  Sim.  274        .     1  C.  P.  Coop.  413 

Andxews  v.  Walton,  1  Myl.  &  Cr.  360  ib.  464 

Angell  V.  Wescombe,  1  Mylne  &  Craig,  48 

ib.  394,  395,  432 

Anon.  Y.  C.  Joly,  1837    .    .  ib.  40Z 

Y.  C.  March,  1832    .     ib.  431 

Y.C.May,  1834    .    .   <*.  440 

Y.  C.  February,  1835      .  ib.  442 

V.  C.  February,  1834         .      ib,  443 

Anon.  V.  C.  April,  1836  •  ib.  445 

V.  C.  March,  1834    .        .      ib.  446 

' V.  C.  June,  1835  .        .  i*.  452 

V.C.May.  1835  .      ib.  4b7 

Y.  C.  December,  1835    .  ib.  458 

Y.  C.  January,  1835  .        .       ib.  459 

Attomey-General  v.  Clack,  1  Myl.  &  Cr. 
367 i*.387 

— — — ^—  V.  Cooper,  Y.  C.  No- 
vember, 1838  .        .        .        ib.  415 

V.  Jones,  5  Sim.  246  t^.  431 

V.  Kemp,  Y.  C.  May, 

1838  ;  S.  C.  8  Sim.  208  ib.  401,  415 

V.  Lubbock,  1  Myl.  & 

Cr.  264         .        .        .        .         16.438 
— _— —  fj.  Nethercoat,  2  Myl. 

&Cr.  604        ....      16.401 

V.  Nethercoat,  Y.  C. 

June,  1837        .        ,        .        .     ib.  453 

r.  Shore,  6  Sim.  460  ib.  450 

Bailey  v.  Gnndry,  1  Keen,  53  .  ib,  435 
Barber  v.  Kayanagh,  Y.  C.  March,  1834  ib.  418 
Barnes  v.  TweddeU,  Y.  C.  May,  1838  ib.  440 
Bamett  v.  Grafton,  8  Simons,  72  ib.  407 

Bazalgette  v.  Curlew,  M.  R.  June,  1837  ib.41b 

(a)  In  this  list  are  comprised  all  the  cases 
slated  from  the  author's  MS.  notes ;  a  large 


FAOB 

Bickford  v.  Skewes,  8  Sim.  206 

1  C.  P.  Coop.  392 

Y.  C.  December,  1838 

ib.  441 
Biddulph  V.  Fitzgerald,  1  Sausse  &  Sc. 

434 t6.437 

Biederman  v,  Seymour,  2  Myl.  &  Cr.  117 

ib.  453 
Bird  V.  Hustler  (June,  1831),  1  Russ.  & 

Myl.  325         .         ib.  396,  397,  398,  399 
Boddington  r.  Woodley,  Y.  C.  Novem- 
ber, 1838        .        .        .        ib.  444, 448 
Booth  V.  Smythe,  Y.  C.  August,  1834    ib.  424 
Boswell  V.  Tucker,  M.  R.  April,  1837  ; 

S.  C.  2  Keen,  188        .     ib.  412, 448,  449 
Boys  V.  Morgan,  Y.  C.  May,  1838        ib.  444 
V.  Trapp,  Y.  C.  April,  1838  ib.  429, 454 

ib.  393 
ib.  409 
ib.  407 
ib.  445 
ib.  429 
ib.  422 
ib.  400 


Bradbury  v.  Booker,  4  Sim.  325 
Bramston  v.  Carter,  2  Simons,  458 
Brattle  v.  Waterman,  4  Sim.  125    . 
Brierley  v.  Walmsley,  1  Keen,  141 
Brown  v.  Brown,  1  Russ.  &  Myl.  77 

V.  Moore,  2  Sim.  464 

Browne  v.  Dunn,  3  Sim.  23     . 
Burgess  v.  Thompson,  M.  R.  June,  1837 ; 

S.  C.  2  Keen,  762  .        .        ib.  427 

Burrell  9.  Nicholson,  6  Sim.  212  ib.  394 

Garden  v.  Manning,  M.  R.  April,  1836 ; 

S.  C.  1  Keen,  380  .        .        ib.  417 

Carr  v.  Appleyard,  L.  C.  July,  1837,  1 

Keen,  725 ;  S.  C.  2  Myl.  &  Cr.  476 

ib.  429,  454 
Christ  Church,  Dean  and  Chapter  of,  v. 

Simonds,  2  Merivale,  467         .        ib.  386 
Cliffe  V.  Wilkinson,  4  Sim.  122        .    ib.  434 

portion  of  these  cases  is  not  to  be  found  else- 
where in  print. 
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Cockburn  v.  Raphael,  V.  C.  November, 

1829  .  .  .  1  C.  P.  Coop.  438 
Cooke  V.  Betham,  L.  C.  May,  1839      ib.  403 

V,  Davies,  Turn.  &  Buss.  309    ib,  410 

Cottingham  v.  Potts  (February,  1830)  1 

Russ.  &Myl.81  .  .  .  ib,  399 
Cox  V,  Champneys,  6  Madd.  314  t^.  448 
Crooke  v,  Trery,  3  Myl.  &  Cr.  168 

ib.  414,  417, 424 
CuUingworth  v,  Grundy,  2  MyL  &  K.  359 

ib.  451 
Daniel  v.  Austen,  8  Simons,  19  .  t^.  416 
V.  Lord  Falmouth,  M.  R.  Decem. 

b6r,  1835  ....  id.  407 
Daniell  v.  Woodruffe,  V.  C.  November, 

1838 1*6.451 

Davenport  v.  Manners,  2  Sim.  614       ib.  409 
De  Geneve  v.  Uannam,  1  Russ.  &  Myl.  494 

ib.  400,  413 
Desanges  9.  Gregory,  V.  C.  February, 

1836 ;  S.  C.  6  Sim.  473  .  .  ib,  458 
Evans  v.  Hughes,  5  Sim.  666  ib.  401 

r.  Owen,  2  Myl.  &  K.  382    .    ift.  459 

Eyles  V.  Diion,  Lords  Commissioners, 

May,  1835  ....  td.  465 
Ferrand  v.  Hamer,  L.  C.  December,  1838 

ib.  452 
Femes  v.  Hutchinson,  1  Russ.  &  Myl.  22  ib,  421 
Ferrers,  Lord,  v.  Shirley,  V.  C.  April, 

1837  ;  S.  C.  7  Sim.  484  .  ib.  415,  427 
Flight  V.  Jones,  7  Sim.  256  .  ib,  425 
Footner  v.  Figes,  2  Sim.  319  .  .  ib.  436 
Fosbrooke  v.  Balguy,  1  Russ.  &  Mylne, 

624  ;  S.  C.  Tamlyn,  433  .  ib.  390 
Fowle  V.  Stanford,  L.  C.  January,  1831  ib.  421 
Freme  v.  Best  (November,  1829)  1  Russ. 

&  Myl.  79 ;  S.  C.  3  Simons,  152  ib.  399 
Fumival  v.  Swann,  M.  R.  April,  1838  ib.  405 
Fyler  v.  Fyler,  V.  C.  July,  1834  .  ib.  453 
Gibbs  V.  Payne,  V.  C.  December,  1833 ; 

S.  C.  4  Sim.  554  ..  .  ib.  436 
Glover  v.  Williams,  M.  R.  June,  1838  ib.  407 
Gover  v.  Lucas,  V.  C.  August,  1836;  S.  C. 
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Layer  tr.  NeLum,  1  Yemon,  456  ib.  664 

Lee  V.  Rook,  Moeeley,  318   .        .        ib,  614 
Mactaggart  v.  Watson,  3  Clarke  ft  Fin- 
nelly,  525,  526,  541,  542,  ib,  563, 572,  579 
Madox  t^.  Jaduon,  3  Atkyns,  406         ib,  662 
Margesson  v.  Goble,  2  Chitty,  364        ib.  569 
Manyatts  v.  White,  2  Starkie,  101       ib.  658 
Manrev.  Harrison,  lEquityCasesAbr.  93  (5.657 
Mayhew  9.  Crickett,  2  Swanston,  185, 
189,  192;  S.  C.  1  Wilson,  418,  422, 
423,  424    ib.  563,  570,  575,  581,  615,  661 
Melvill  V,  Glendinning,  7  Taunton,  126 

ib.  587,  588,  614 
Moile  9,  Roberts,  TothiU,  182 ;  8.  C.  Nel- 

son,  9 id.  565 

Moigan  V.  Seymour,  1  Reports  in  Chancery, 

64  ....  id.  618, 659 

Moore  tr.  Bowmaker,  2  Marshall,  392,  ib,  593 
Moore  9.  Bowmaker,  6  Taunton,  879; 

and  2  Marshall,  81  id.  598 

Morrice  v,  Redwyn,  2  Bamardiston,  K.  B. 

26 id.  667 

Mure,  Ex  parte,  2  Cox,  63,  74     .        ib,  563 
Nichols  V.  Norris,  3  Bamewall  ft  Adol. 

phus,  41         ....        id.  610 
Nicholson  v.  ReviU,  6  Neville  ft  Manning, 
192,  200;   S.  C.  4  Adolphus  ft  ElHs, 
675,683         ....        id.  582 
Nisbet  V,  Smith,  2  Brown,  C.  C.  679, 582 

ib.  566,  612 
Oakdey  9,  Pasheller,  4  Clarke  ft  Finnelly, 
207,  233;  S.  C.  10  Bligh,  548,  590 

ib.  573,  574 
Offley  ft  Johnson's  case,  2  Leonard,  166,i£.664 
Onge  ft  Truelock,  2  Molloy,  42  ib,  661 

Orme  v.  Young,  Holt,  84,  86  ib.  563, 592, 614 
Parkhnrst  v,  Bathurst,  TothiU,  41        ib.  659 


Parsons  v.  Briddock,  2  Vem.  608 

1  C.  P.  Coop.  619 
Peoples  V.  Stewart,  Hayes,  90  .  ib.  646 
Peter  v.  Davis,  TothiU,  41  .  .  ib.  659 
Peter  9.  Rich,  1  Reports  in  Chancery,  19,td.659 
PhUpot  V.  Briant,  I  Moore  &  Payne,  754, 
760;    S.  C.    4  Bingham,  717,  720, 

td.569,  571,  609 
Pidcock  V.  Bishop,  5  Dowling  ft  Inland, 
505,  509,  510,  511;  S.  C.  3  BamewaU 
ft  CresweU,  605,  609,  610,  611,  id.  578, 579 
Plomer  9.  Long,  1  Starkie,  153  ib.  658 

Prendergast  9.  Devey,  6  Bfaddock,  124,  id.  383 
Price  9.  Edmunds,  10  BamevraU  ft  Cress- 

weU,  578         ....        id.  589 
Purdon  9.  Purdon,  Hudson  ft  Brooke, 

229,248,271         .  id.  617, 630 

Ranelangh   o.   Hayes,  1    Equity  Cases 

Abridged,  78 ;  S.  C.  1  Vernon,  189  ib,  612 
Reed  9.  Norris,  2  Mylne  ft  Craig,  361, 

374—376       ....        id.  658 
Rees  V.  Berrington,  2  Ves.  Jun.  540, 543 

id.  567,  613 
Rex  V.  Bingham,  2  Tyrwhitt,  46 ;  S.  C. 

2  Crompton  ft  Jervis,  130  .  ib.  650 
Rex  ».  Bingham,  3  Tyrwhitt,  938 ;  S.  C. 
1  Crompton  ft  Meeson,  862  ;  2  Dow- 
Uttg,  128  ....  id.  649 
Rex  V,  Clarke,  Bunbury,  221  .  ib.  647 
Robinson  r.  Gee,  1  Ves.  Sen.  251  id.  606 
Robinson  9.  Wilson,  2  Maddock,  434  ib.  650 
Rushforth,  Ex  parte,  10  Ves.  420  ib.  658 
Saint  John  r.  Holford,  1  Cases  in  Chan- 

eery,  97  ....        ib.  616 

SaUceld  9.  Abbott,  1  Hayes  ft  Jones,  1 10,  id.662 
SaU^eid  9.  Abbott,  Hayes,  576,  584 

ib.  617,  622,  624,  651,  653,  654 
SamueU  v.  Howorth,  3  Merivale,  272, 277, 

278,279        .        .  id.  563, 569, 614 

Saunders  9.  Smith,  TothUl,  180  .  id.  565 
Scholey  9.  Meams,  7  East,  148  .  ib.  596 
Scott  9.  Lowry,  Hayes,  95  .  .  ib.  621 
Seaboume  9.  PoweU,  2  Vernon,  11  id.  616 
Shaw  9.  Picton,  4  Bamewall  ft  CressweU, 

715;  S.C.  7Dowling&  Ryland, 201, id. 659 
Skip  9.  Hucy,  3  Atkyns,  91  .        ib.  566 

Smith  9.  Bank  of  Scotland,  1  Dow.  272, 

287,296                                    id.  577,  578 
Smith  r.  Winter,  4  Mccson  ft  Welsby, 
454 ffd.  575 
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Stevensen  ».  Gnase,  4  Manmiig;  ft  Rylancl) 

561  ..  .  1  C.  P.  Coop.  587 
Sterentoii «.  Reehe,  9  Bamewsll  ft  Gxcss- 

weU,  707  i*.  587 

Stiriing  V.  Forester,  3  Bligli,  O.  S.  575, 

591         .  f».  581, 653, 660, 667 

Stone  9.  Compton,  5  Bing.  N.  C.  142, 

156  ....  ;  fd.  579 
Stralon  V,  BastBll,  2  Term  Reports,  366, 

370  ...  .  <».577,605 
Swain  v.  Wall,  1  Reports  in  Ghanefery, 

80 t».  663 

Thackeray  v.  Tomer,  8  Taunton,  28  ib.  588 
Thomas  o.  Cooke,  8  Manning  &  Ryland, 

444 ;  S.  C.  8  BamewaU  ft  Cresswell, 

728  .  .  ;  .  .  <d.663 
Thomas  «.  Toong,  15  East,  617  f5.  586 

Tbiaaaint  v.  Martinnant,  2  Term  Rqwrta^ 

100,  104, 105  ...        a.  665 

Ttcnt  Navigation  Company  v.  Harley,  10 

East,  34,  40  ....  {6.563 
Tnmer  v.  Davies,  2  Espinasse,  478  ib.  664 
Tynt  V.  Tynt,  2  Peere  Williams,  542  t^.  608 
Tyson  «.  Cox,  Tmner  &  Russell,  395  ib.  570 
Udall  V.  Nelson,  4  Neville  &  Manning, 

637 1^.588 

UnderhOl  9.  Horwood,  10  Vesey,  209, 

226        ...        .         16.660,673 


Vernon  v.  Titrley,  4  Dowling,  660;  1  T^r- 
whitt  &  Granger,  421 ;  and  1  Meeson 
&  WeUby,  316        .        1  C.  P.  Coop.  589 

Wade  V.  Coope,  2  Simons,  155    .        ib.  617 

Ward  V.  Henley,  lYounge  ft  Jenris,  285,t6.605 

Ware  9.  Herwobd,  14  Vesey,  28,  31,  34 

ib.  661,  665 

Wateihottse  tr.  Saltmarsh,  Hobart,  263,  ib.  653 

West  tr.  Ashdowto,  7  Moore,  566 }  S.  C. 
1  Bingham,  164      .        .        .        ib.  586 

Whitfield  V.  Hodges,  1  Tyrwhitt  ft  Gran- 
ger, 1061,  1064}  S.  C.  1  Meeson  ft 
Welsby,  679, 681     .        .        16.587,588 

Williams  v.  Rawlinson,  10  Moore,  362 ; 
S.  C.  3  Bingham,  71        .        .        ib.  659 

Willison  V.  Whittaker,  7  Tamiton,  53  { 
S.  C.  2  MarshaU,  383      -.        .        ib.  586 

Woffington  9.  Sparks,  2  Vesey,  Sen.  569 

ib.  566,  612,  622,  624,  672 

Woods  tr.  Creaghe,  2  Hogan^  50,  53     ib.  654 

Woosnath  v.  Pryce,  3  Tyrwhitt,  375 ;  and 
1  Crompton  ft  Meeson,  852      ib.  587,  589 

Wormleighton  ft  Hunter's  case^  Godbold, 
243 f6. 659 

Wright  V.  Motley,  11  Vesey,  12,  22 

ib.  614,  619,  625,  657 

Wright  V.  Simpson,  6  Vesey,  714,  734 

ib.  563,  567,  613 
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Angerstein  v.  Martin,  Turn,  ft  Russ.  232 

1  Temp.  Cott.  174 
Annandale  v.  Annandale,  2  Ves.  Sen.  381 

1  C.  P.  Coop.  69 
Anon.  L.  C.  January,  1840  .  .  ib.  487 
Anon.  1  Ves.  Jun.  93  1  Temp.  Cott.  280 
Anspach  v.  Noel,  1  Madd.  310 ;  S.  C.  19 

Ves.  573        ..        1  C.  P.  Coop.  112 
AsUey,  re,  1  Russ.  ft  MyL  371     .         ib.  69 
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Atkins  V.  Fair,  1  Atk.  287, 1  Temp.  Cott.  544 
Bariatinski,  re,  1  Phill.  442         .  a.  67 

Bent  tr.  Reynolds,  M.  R.  January,  1838 

1  C.  P.  Coop.  470 
Berresford  v.  Adair,  2  Cox,  156 

1  Temp.  Cott.  285 
Blacker  v.  Phepoe,  1  Moll.  354  .  ib.  556 
Blount  tr.  Winter,  July,  1781  .  ib.  536 
Brophy  tr.  Holmes,  2  Moll.  1       .        ib.  363 
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Brownitag  v.  Barton,  2  Dick.  508 

1  Temp.  Cott.  59 
Bosh  V.  Weston,  Prec.  in  Ch.  530 

1  C.  P.  Coop.  328 
Buxton  V.  Buxton,  1  C.  P.  Coop.  107 

1  Temp.  Cott.  169 
Cowley  9.  Cowley,  Y.  C.  June,  1838 

1  C.  P.  Coop.  125 
De  Geneve  9.  Hannam,  1  Rum.  &  Myl. 

494  ...  1  Temp.  Cott.  343 
De  Tastet  «.  Bordenave,  Jac.  516  ib,  361 
Dixon  e.  Allen,  1  C.  P.  Coop.  492  ib.  44 
Dixon  9.  Olmiua,  1  Yes.  Jun.  153  i^.  203 
England  v.  Downes,  6  Beav.  281  ib.  60 

Evans  v.  Bicknell,  6  Yes.  174  .  ib.  480 
Fife  V.  Clayton,  13  Yes.  546  .  ib.  351 
RQun  V.  Hill,  2  Bro. P.  C.  194  .    ib.  423 

Finch  V.  Resbridger,  2  Yern.  390 

1  C.  P.  Coop.  328 
Fitzgerald  v.  O'Flaherty,  2  MolL  394 

1  Temp.  Cott.  556 
Fitzgerald  v.  O'FIaherty,  1  Moll.  350,  ib.  557 
F^ranco  v.  Franco,  3  Yes.  75  .  ib.  367 
Gardner  v.  Rowe,  5  Russ.  258  .  ib.  363 
Goodman  v.  Sayers,  2  Jac.  &  Wal.  249  t*.410 
GrifBths  v.  Bateman,  temp.  Finch,  334,  ib.  47 
Guernsey  v.  Rodbridges,  Gilb.  Eq.  Ca.  3 

1  C.  P.  Coop.  328 
Haggett  V.  Welsh,  1  Sim.  134 

1  Temp.  Cott.  420 
Hancom  v.  Allen,  2  Dick.  498  .  ib.  162 
Harcourt  v.  Ramsbottom,  1  Jac.  &  Wal. 

505 1^.408 

Harrison  v.  Hindes,  Y.  C.  June,  1836 

1  C.  P.  Coop.  119 
Herring  v.  Cloberry,  12  Sim.  410 

1  Temp.  Cott.  214 
Higgins  V.  Mills,  5  Russ.  287  ib.  478 

Hill  V.  Filkin,  2  P.  Will.  6  .  .  ib.  437 
Hill  V.  Filkin,  9  Mod.  154  .  .  ib.  440 
HiU  V.  Filkin,  10  Mod.  536 ;  S.  C.  Select 

C.  C.  22  .        .         .        .        ib.  442 

HiU  V.  Kirwan,  Jac.  164      .        .  t^.  44 

HoUambe  v.  Willoughby,  2  Sim.  &  Stu. 

165        ..        .  1 C.  P.  Coop.  69 

Houlditch  V.  Donegal],  1  Moll.  364 

1  Temp.  Cott.  558 
Hovenden  v.  Lord  Annesley,  2  Sch.  & 

Uf.  607        ..        1  C.  P.  Coop.  197 
HoTcnden  v.  Lord  Annesley,  2  Sch.  & 
Lef.  607        .        .         1  Temp.  Cott.  584 


Howe  V.  Lord  Dartmouth,  7  Yes.  150 

1  Temp.  Cott.  163, 164 
Hutchinson  v,  Stephens,  2  MyL  &,  Cr.  452 

1  C.  P.  Coop.  474 
Isaac,  re,  L.  C.  June,  1838  •        ib.  265 

Jones  V.  Jones,  3  Atk.  110,  217 

1  Temp.  Cott.  560 
Keys  V.  Williams,  Eq.  Bxch.  July,  1838 

1  C.  P.  Coop.  9 
Knox  9.  Simmons,  3  Bro.  C.  C.  358 ;  S. 

C.  1  Yes.  Jun.  369  1  Temp.  Cott.  416 
Langley  v.  Fisher,  M.  R.  Noyember,  1845 

1  Temp.  Cott.  507 
La  Terriere  v.  Bulmer,  2  Sim.  18  ib.  184 
Lingood  v.  Bade,  2  Atk.  501  .  ib.  421 
Lysaght  v.  CalUnan,  Hayes,  141  t^.  559 

Maurice  v.  Wainewright,  Y.  C.  Novem- 

ber,  1833  .  .  1  C.  P.  Coop.  383 
M'Mahon  «.  Burchell,  3  Hare,  97 

1  Temp.  Cott.  462 
M'Neill  V.  Cahill,  2  BUgh,  O.  S.  228  ib.  567 
Metford  v.  Peters,  8  Sim.  630  .  i ^.  60 
Mince,  Ex  parte,  M.  R.  May,  1821 

1  C.  P.  Coop.  45 
Moore   v.  Moore,    I  Atk.  276 ;   S.  C. 

West,  35  .  1  Temp.  Cott.  535,  538 
More  V.  Scarborough,  2  Equity  Abridged, 

156  ....  .  i&.538 
Morse  9.  Royal,  12  Yes.  355  .  ib.  384 
Munch  V.  Cockerell,  Y.  C.  November, 

1836  .  .  .  1  C.  P.  Coop.  78 
New  River  Company  v.  Graves,  2  Yern. 
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Noiris  9.  WUkinson,  12  Yes.  192  t^.  9 

Owden  9.  Campbell,  Y.  C.  1837  t&.  470 

Pain  9.  Smith,  2  Myl.  &  K.  417  t^.  10 

Palk  9.  Clinton,  12  Yes.  65, 1  Temp.  Cott.  37 
Parry  9.  Perryman,  M.  R.  July,  1838 

1  C.  P.  Coop.  Ill 
Petty  9.  Lonsdale,  4  Myl.  &  Cr.  545 

1  Temp.  Cott.  220,  343 
Prince  9.  Heylin,  1  Atk.  493  .  ib.  479 
Rawlins  v.  Goldfray,  5  Yes.  440 

1  C.  P.  Coop.  69 
Ray  9.  Fenwicke,  3  Bro.  C.  C  25 

1  Temp.  Cott.  42 
Roberts  v.  Marchant,  1  Phill.  371  .  ib.  69 
Rowley  v.  Adams,  1  Myl.  &  K.  545  ib.  59 
Sadler  9.  Lovatt,  1  MoU.  162  .  ib.  565 
Sainsbury  9.  Gramroer,  L.  C.  Easter,  8th 
Anne,  1709    .  .  t^.  46 
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Seen  v.  Hind,  1  Yes.  Jun.  294 

1  C.  P.  Coop.  63 
Sidney  r.  Sidney,  3  P.  WilL  276 

1  Temp.  Cott.  536 
Smith  V.  Wilkinson,  Seton,  74  .  ib.  155 
Stone  9.  fiynie,  5  Bro.  P.  C.  210 ;  and  5 

Vin.  Abr.  451,  pi.  14  .  .  ib.  210 
Tasker  v.  Small,  1  C.  P.  Coop.  255  ib.  61 
Thorpe  v.  Gartaide,  Bq.  Exch.  December, 

1837  ..  .  IC.  P.  Coop.  10 
Turner  v.  Dorgan,  12  Sim.  504 

1  Temp.  Cott.  223 
Tomer  v.  Turner,  3  Rum.  494  t*.  421 

Tyler  r.  Befl,  2  Myl.  &  Cr.  89  ib.  39 

Underhin  v.  Norton,  M.  R.  February,  1828 

1  C.  P.  Coop.  112 
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Yanghan  v.  Lloyd,  1  Cox,  314 

1  Temp.  Cott.  59 
Yickers  v.  ScoU,  3  Myl.  &  K.  500  ib.  596 
Watkyns  v.  Watkyns,  2  Atk.  97  ib.  535 

WeUesley  v.  WeUcaley,  4  Myl.  &  Cr.  554,  ib.  28 
Whaley  v.  Norton,  1  Yem.  483  t^.  544 

Wheeler  v.  Trotter,  3  Swanat.  174  ib.  528 
White  V.  Lisle,  3  Swanst.  342  ib.  361 

Whittaker  v.  Wright,  2  Hare,  323  ib.  60 

Williams  v.  WiUlams,  2  Swanst.  253  ib.  95 
Wilson  V.  Bates,  3  Myl.  &  Cr.  201  i^.  210 
Wilson  V.  BroQghton,  M.  R.  March,  1838 

1  C.  P.  Coop.  78 
Wood  V.  Griffith,  19  Yes.  550;  S.  C.  1 

Mer.  35         •        .        1  Temp.  Cott.  360 
Yates  V.  Baynard,  1  C.  P.  Coop.  490,  ib.  422 
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LIST  OF  MISCELLANEOUS  CASES  AND  PASSAGES  IN  THE 

YEAR  BOOKS,  AND  ABRIDGMENTS  OF 

BROOKE  AND  FITZHERBERT  :— 

T)ranslated,  or  Cited,  or  Referred  to — Vol.  I,  qf  Reports  qfsome  Casts  Adjudged 
in  the  Courts  qf  the  Lord  Chancellor,  Master  of  the  Rolls,  and  Vtce-Chancellor, 
in  the  years  1837— 1838— ofu^  Vol.  I.  of  Reports  tempore  Lord  CoUenham— 
ChronohgieaUif  Arranged. 


Tear  Book 

Brooke'i  Afaridgment,  DeyUe  34 

Year  Book 


ntzherbert,  Monstraims  de  Fayts,  1 79 

Ley,  82 

lab.  Ass. 
Tear  Book 
Lib.  Ass. 
Tear  Book 


tandis,  3 
Tear  Book 


•  and  Brooke's  Abridgment,  Pledges  et  pleg.  acquie< 


Tear  Book  and  Brooke's  Abridgment,  Devise  8 
Tear  Book 


Tear  Book,  Fitzherbert's  Abridgment,  Travers  51,  and  Brooke'i 

Abridgment,  Petidou  34     . 
Year  Book      ..... 
Brooke's  Abridgment,  Champertie  3,  and  Tear  Book 


Tear  Book 


■  and  Brooke's  Abridgment,  Privileges  6 


Tear  Book 

Fitzherb.  Abrid.  Subpoena  21  . 

Tear  Book  .... 

Fitzherb.  Abrid.  Subpcena  19  . 

Brooke's  Abridgment,  Conicienoet  &c.  4.  and  Tear  Book 


lEdw. 

5Edw. 

5Edw. 

7Edw. 
12  Edw. 
29  Edw. 
32  Edw. 
34  Edw. 

38  Edw. 

39  Edw. 

39  Edw. 

40  Edw. 
43  Edw. 


n.9. 

II. 

II.  148. 

II.  242. 

II.  379. 

III.  32. 
III. 
III. 

III.  221. 
III.  9. 
III.  236. 

in.  5. 

III.  1. 


43  Edw.  III.  11. 


44  Edw. 
44  Edw. 
44  Edw. 

48  Edw. 

49  Edw. 
2  Hen. 


III.  1. 
III.  21. 
III.  33. 
III.  29. 

III.  25. 

IV.  3. 


10  Hen.  IV.  4. 


11  Hen. 

12  Hen. 

13  Hen. 
9  Hen. 
4  Hen. 

10  Hen. 
20  Hen. 
22  Hen. 

32  Hen. 

33  Hen. 
35  Hen. 
37  Hen. 


IV.  33. 
IV.  26. 

IV.  16, 17. 

V.  14. 

VI.  31. 
VI.  5. 
VL3. 
VI.  43. 
VI. 

VI.  22. 
VI. 
VI.  13. 


XCVl 


Tear  Book 


Tear  Book,  and  Brooke's 
Tear  Book 


Abridgment,  Petidon  26 


Brooke's  Abridgment,  Conscience  14,  Tear  Book 

,  Conscience,  &c.  3  • 
Tear  Book 


and  Brooke's  Abridgment,  Conscience, 


and  Injunctions,  3 

*,  Privileges,  40 


Tear  Book 


Tear  Book  and  Brooke's  Abridgment,  Petidon  22 
Tear  Book      . 


Brooke's  Abridgment,  Conscience  8 
Tear  Book      . 


Brooke's  Abridgment,  Consdence,  &c.  1 

Tear  Book,  and  Brooke's  Abridgment,  Privileges  1 

Tear  Book 


Brooke's  Abridgment,  Consdence  25 


37  Hen.  VI.  35. 

37  Hen.  VI.  36. 

39  Hen.  VI.  27. 

I  Edw.  IV.  6. 

2  Edw.  IV.  2. 

4  Edw.  IV.  8. 

4  Edw.  IV.  37. 

5  Edw.  IV.  7. 

5  Edw.  IV.  8. 

{ 

5  Edw.  IV.  118. 

6  Edw.  IV.  10. 

7  Edw.  IV.  14. 

7  Edw.  IV.  29. 

8  Edw.  IV.  4. 

9  Edw.  IV. 

9  Edw.  rV.  2. 

9  Edw.  IV.  14. 

9  Edw.  IV.  25. 

,  Subpoena 

;  }     9  Edw.  IV.  41. 

10  Edw.  IV.  4. 

11  Edw.  IV.  8. 

16  Edw.  IV.  9. 

18Edw.  IV.  11. 

21  Edw.  IV.  19. 

21  Edw.  IV.  23. 

21  Edw.  IV.  24. 

22  Edw.  IV.  6. 

22  Edw.  rV.  37. 

3  Hen.  VII.  13. 

3  Hen.  VU.  15. 

4  Hen.  VII.  4. 

4  Hen.  VII.  10. 

7  Hen.  VII. 

7  Hen.  VII.  12. 

10  Hen.  VII.  4. 

11  Hen.  VII.  26. 

14  Hen.  VII.  14. 

21  Hen.  VII.  6. 

21  Hen.  VII.  30. 

21  Hen.  VII.  41. 

12  Hen.  VIII.  11. 

14  Hen.  VIII.  24. 

19  Hen.  VHI.  11. 

27  Hen.  VIII. 

I 

27  Hen.  VIII.  20. 

27  Hen.  VIII.  23. 

• 

27  Hen.  VIII.  24, 

32  Hen.  VHI. 

LORD  CHANCELLORS,  LORD  KEEPERS,  LORD 
COMMISSIONERS  OF  THE  GREAT  SEAL,  AND 
MASTERS  OF  THE  ROLLS,  FROM  THE  BEGIN- 
NING  OF  THE  REIGN  OF  QUEEN  ELIZABETH 
TO  THE  PRESENT  TIME. 

It  may  perhaps  be  thought  that  the  ensuing  Table  would 
have  been  sufficiently  useful  had  it  commenced  with  the 
Restoration.  But  the  design  of  the  table,  of  course,  is  to 
enable  the  reader  of  the  Chancery  Reports  to  ascertain 
who  presided  in  the  Court  of  Chancery,  when  particular 
cases  were  determined.  Now  the  regular  series  of  Chan- 
cery Reports  may  be  considered  as  commencing  with  Carey 
and  Tothill.  In  Carey  are  numerous,  and  sometimes  in- 
teresting, decisions  of  Lord  Ellesmere.  In  Tothill  we  have 
notes  of  cases  in  the  reigns  of  EUzabeth,  James  I.,  and 
Charles  I.  The  notes  are  indeed  provokingly  concise ; 
but  they  have  been  often  found  useftil,  as  indicating  the 
existence  of  authorities  in  the  Registrars'  Books,  from  which 
light  has  been  thrown  upon  the  rise  and  progress  of  some 
obscure  points  of  equity  lore.  In  Nelson's  Reports  are 
many  special  cases  decided  by  Lord  Coventry,  together 
with  a  few  decided  by  Lord  Littleton,  and  by  the  Par- 
liamentary Commissioners.  The  first  volume  of  Reports 
in  Chancery  contains  special  cases  during  the  whole  of 
the  reign  of  Charles  I.,  and  some  in  several  years  of  the 
Commonwealth.  The  third  volume  of  Reports  in  Chan- 
cery, pages  49 — 54,  also  contains  a  few  additional  cases 
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determined  in  the  reign  of  Charles  I.  and  a  few  that  came 
before  the  Parliamentary  Commissioners.  It  is  true  that 
Carey,  and  Tothill,  and  Nelson,  and  Reports  in  Chancery, 
are  but  seldom  quoted  in  Court ;  but  reference  is  not  un- 
frequently  made  to  them  in  chambers,  and  a  Table  of  the 
kind  here  printed  is  not  less  required  for  the  convenient 
use  of  those  volumes  than  of  the  volumes,  which  contain 
the  series  of  subsequent  decisions,  commencing  the  12 
Charles  11.  1660. 

The  Table  had  its  beginning  when  the  writer  was  yet  the 
Pupil  of  an  Equity  Draughtsman.  The  first  rudiment  of  it 
was  a  corrected  copy  of  a  list  of  the  Lord  Chancellors, 
Lord  Keepers,  and  Lord  Commissioners  of  the  Great  Seal, 
with  the  dates  of  their  respective  appointments,  firom  the 
year  1530,  prefixed  to  the  Reports  of  Dickens,  with  the 
addition  of  memoranda  gleaned  fi'om  the  printed  Reports. 
This  rudiment  was  soon  improved  and  enlarged  by  the 
acquisition — of  the  Catalogue  by  J.  P.[hilipot,]  "  Sum- 
merset Herald,"  published  in  1636  {a)  —of  the  Catalogue 
appended  to  Selden's  Discourse  touching  the  Office  of  Lord 
Chancellor,   published  in   1671  {h) — of   Spelman's   Glos- 


(a)  "The  Catalogue  of  the  Chan-  Adam  de  Osgodby  Clerk,  23rd  Ed- 

oellors     of    England,     the     Lord  ward  let;  and  endg  with  Sir  Dudley 

Keepers  of   the   Great    Seal,  and  Digges. 

the  Lord  Treasurers  of  England,  {b)  "  A  True  Catalogue  of  Lord 

with  a  collection  of  divers  that  have  Chancellors  and  Keepers  of  the  Great 

been  Masters  of  the  Rolls."— It  is  Seal  of  England,  firom  the  Norman 

in  small  4to.      The  Catalogue  of  Conquest   until   this   present  year 

Chancellors  begins  with  Turketill,  1671." 

who  was  Chancellor  to  King  Ethel-  This  catalogue  is  by  Dugdale.  It  is 
bald  ;  and  ends  with  Lord  Keeper  not  appended  to  the  Discourse  touch- 
Coventry.  The  Catalogue  of  the  ing  the  office  of  Lord  Chancellor, 
Masters  of  the  Rolls  begins  with  printed  in  Selden's  works.     It,  in 
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sary,  published  in  1687  (^r) — of  the  Lives  of  all  the 
Lord  Chancellors,  by  an  Impartial  Hand,  published  in 
1712  (A) — of  the  Chronica  Juridicialia,  [the  edition  of 
1739]  (c)  :  and  lastly  of  Dugdale's  great  work,  the 
Origines  Juridiciales. 


fact,  forms  part  of  the  Resuscitatio 
[or  bringing  into  pnblick  light  several 
pieces  of  the  works  of  Lord  Bacon.] 

There  is  this  account  of  it  prefixed 
by  the  printer  to  the  second  roliune 
of  that  work.  "There  is  bound  at 
the  end  of  this  volume  a  little  tract* 
being  a  Brief  Discourse  touching  the 
Office  of  Lord  Chancellor  of  England* 
written  by  the  learned  John  Selden, 
of  the  Inner  Temple,  Esq,,  and  dedi- 
eated  by  him  to  Sir  Francis  Baoon, 
Lord  Keeper  of  the  Great  Seal  df 
England ;  together  with  a  Catalogue 
of  Lord  Chancellors  and  Lord  Keep- 
ers of  the  Great  Seal  of  England, 
from  the  Norman  Conquest  until 
this  present  year,  1671,  by  William 
Dogdale,  E8q.,Norroy  Kingof  Arms: 
which  I  do  not  own  to  be  my  Lord's, 
[Lord  Bacon's]  but  being  pertinent 
to  bis  works,  I  have  bound  it  with  a 
blanke  leaf,  to  separate  it  from  his 
Lordship's  works." 

Dngdale's  name  being  on  the  title 
page,  the  booksellers  have  found  it 
profitable  to  detach  the  Discourse 
and  Catalogue  from  the  Eesoscitatio. 
Hence  it  is  often  met  with  as  a 
separate  book, — thin  folio. 

(a)  See  the  article  "Cancellarius/* 
-^"Series  Cancellariorum  Angliee; 
non  dicam  absoluta,  nam  in  hoc 
dcsudent  alii,  &c." — The  series  be- 


gins with  *'Turketulus  Cancellarius 
Edw.  sen.  qui  obiit  924 ;"  and  ends 
with  "  Georgius  JefAyes,  Baro  de 
Wem,  Capitalis  Anglice  Justiciarius* 
traditione  M.  Sigilli,  summus  An- 
glise  Cancellarius  constitutus,  Nov. 
1685." 

(6)  "  The  Lives  of  aU  the  Lords 
Chancellors,  Lords  Keepers,  and 
Lords  Commissioners  of  the  Gkreat 
Seal  of  England,  from  William  the 
Conqueror  to  the  present  time :  but 
more  at  large  of  those  Two  Great 
Opposites,  Edward  Earl  of  Claren- 
don, and  Bulstrode  Lord  Whitlock, 
with  a  parallel  of  their  actions :  to 
which  is  added,  an  Appendix  of 
many  rare  and  valuable  Speeehes, 
Letters,  &c.,  referring  to  the  said 
Lives." — 2  vols.  8ro. 

(c)  *' Chronica  Juridicialia,  or  a 
General  Calendar  of  the  Years  of 
our  Lord  God,  and  those  of  the 
several  Kings  of  England,  from  the 
first  year  of  William  the  Conqueror, 
to  the  year  1739 ;  together  with  a 
Chronological  Table  of  the  Names 
of  all  the  Lord  Chancellors  and  Lord 
Keepers  of  the  Great  Seal  of  Eng- 
land, Justices  of  the  King's  Bench 
and  Common  Fleas,  Barons  of  the 
Exchequer,  and  Serjeants  at  Law, 
&c.  ;  with  a  Table  of  aU  their 
Names,  alphabetically  disposed  for 
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The  wide  gap  during  the  Commonwealth,  (Dominante 
Perduellione  lustitium,)  which  the  loyalty  of  the  Norroy 
King  at  Arms  would  not  permit  him  to  fill  up,  was  prin- 
cipally supplied  from  Beatson's  Political  Index  («),  from  the 
Journals  of  Parliament,  and  from  Whitelocke's  Memorials. 
With  the  exception  of  some  alterations  made  in  1826, 
upon  the  publication  of  Mr.  Woolrych's  Series  of  the  Great 
Law  Officers  (^),  the  manuscript  remained  until  recently  in 


the  greater  ease  of  the  pemser ;  and 
the  years  both  of  our  Lord  and 
the  King  joined  with  them." — One 
vol.  Syo.  This  book  first  appeared 
in  1685.  The  edition  of  1739, 
although  called  the  third  edition, 
does  not  differ  from  the  first  edition, 
except  that  it  has  a  new  Title  Page, 
(in  which  the  book  is  alleged  to  be 
an  abridgment  and  continuation  of 
Dngdale's  Origines  Juridiciales), 
and  an  Appendix  from  1685  to  1739. 
The  student  may  profitably  read  the 
short  "  Instruction  to  the  Reader  for 
his  better  Understanding  of  the 
Usefulness  of  this  Book.'' 

(a)  ''A  Political  Index  to  the 
Histories  of  Great  Britain  and  Ire- 
land ;  or  a  Complete  Register  of  the 
Hereditary  Honours,  Public  Offices, 
and  Persons  in  Office,  from  the 
earliest  periods  to  the  present  time." 
— 3  Tob.  8to.  1806.  In  the  first 
volume  of  this  yery  useful  work  is 
a  List  of  the  Lord  High  Chancellors 
of  England,  beginning  with  Maurice, 
afterwards  Bishop  of  London,  1067. 
In  the  second  volume  are — ^a  list  of 
the  Justiciars  of  England,  beginning 
with  Odo,  Bishop  of  Bayeux,  1067 


— a  list  of  the  Chief  and  Puisne 
Justices  of  the  Court  of  King^s 
Bench,  the  former  beginning  with 
Nicholas  Hanlow,  Oct.  3,  1258,  the 
latter  with  Alanus  le  Zoush,  1250 
— a  list  of  the  Chief  and  Puisne 
Justices  of  the  Court  of  Common 
Pleas,  the  former  beginning  with 
Robert  de  Ros,  July  6,  1233,  the 
latter  with  Robert  de  Bellchamp, 
July,  6th,  1233— la  list  of  the  Chief 
and  other  Barons  of  the  Exchequer, 
the  first  of  the  Chief  Barons  being 
Alanus  de  Watsand,  1247 ;  and 
the  first  of  the  other  Barons  being 
Peter  de  RieTallis,  June  16,  1253 — 
a  list  of  Masters  in  Chancery,  from 
the  year  1660 — a  list  of  Masters 
of  the  Rolls,  begmning  with  Adam 
de  Osgodeby,  Oct.  1,  1291— a  list 
of  Attorneys  General,  beginning  with 
William  de  Gisilham,  1278— a  list 
of  Solicitors  General,  beginning  with 
Richard  Fowler,  March,  12,  1461— 
a  list  of  Serjeants  at  Law,  beginning 
with  Sir  Orlando  Bridgman,  May 
31,  1660. 

(5)  Mr.  Woolrych's  little  Tolume 
is  entitled  "  A  Series  of  the  Lords 
Chancellors,  Keepers  of  the  Great 
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the  same  state,  in  which  it  was  thirty  years  ago.     It  has 
now  been  revised  with  reference  to  Mr.  Hardy*s  Catalogue, 


Seal,  Masters  of  the  Rolls,  Vice- 
Chancellors,    Chief    Justices,    and 
Judges   of  the  Courts   of  King's 
Bench,  Common  Pleas,  and  Exche- 
quer, with  the  Attorneys  and  Soli- 
citors Qeneral  of  England,  from  the 
Jleign  of  Queen  Elizabeth  until  the 
Present  Day,  with  their  Promotions, 
Deaths,  or  Resignations."     A  small 
number  of  copies  only  was  printed, 
and  the  edition  is  not  yet  exhausted. 
Itis  singular  that  the  profession  should 
not  seem  to  require  such  a  work.  Mr. 
Hardy's  publication  (presently  men- 
tioned) is  confined  to  the  Chancery 
Officers :  but  a  Manual  of  the  names 
of  the  Judges  of  the  Common  Law 
Courts  seems  equally  indispensable. 
Is  the  law  so  exact  a  science,  that  it  is 
immaterial  to  know  what,  in  West- 
minster  Hall,  is  thereputation  enjoyed 
by  the  judges,  whose  decisions  we  are 
ealled  upon  to  consider,  for  the  pecu- 
liar qualities  and  learning  required  for 
arriving  at  correct  legal  conclusions  ? 
The  Americans,  who  certainly  are 
not  behind  us  in  the  scientific  cnl- 
tiTation  of  the  law,  have  neyerthe- 
less  long  since  had  aids  of  this  kind. 
They  rightly  think,  that  whatever 
may  be  the  intrinsic  merits  of  a 
judgment,  a  desire  to  be  informed  by 
whom   it  was   pronounced,  is  not 
mere  antiquarian  curiosity. 

In  1834  there  was  published  at 
Cambridge,  Massachusetts,  by  Mr. 
Gibbs  of  Dane  Law  College,—"  The 
Judicial  Chronicle,  being  a  List  of 
the  Judges  of  the  Courts  of  Common 


Law  and  Chancery  in  England  and 
America,  and  of  the  Contemporary 
Reports  from  the  Earliest  Period  of 
the  Reports  to  the  Present  Time." 
There  is  prefixed  to  this  work  the 
following  testimonial  of  its  merits  by 
the  late  Professor  Story : — "  I  have 
examined  with  considerable  care  the 
work  of  Mr.    Gibbs,   entitled  the 
Judicial    Chronicle,     and     am    of 
opinion  that  it  merits  great  praise 
for  its  accuracy,  completeness,  and 
clear  order.     I  consider  it  a  highly 
valuable  present  to  the  profession, 
and  of  daily  utility  to  those,  who  are 
desirous  of  exact  knowledge,  espe- 
cially in  consulting  the  old  reporters. 
In  citing  cases  from  the  Year  Books 
it  is  almost  indispensable,  as  there 
rarely  exist  any  other  means  than 
by  reference  to  a  work  of  this  sort, 
to  ascertain  what  are  the  dicta  of 
counsel,  and  what   of  the  Court. 
I  know  of  no  work  at  all  comparable 
to  that  of  Mr.  Gibbs  in  extent  and 
variety  of  information,  and  so  well 
fitted  for  daily  use."    The  writer  has 
had  the  Judicial  Chronicle  in  con- 
stant use  for  upwards  of  ten  years, 
and  gladly  embraces  the  occasion  of 
stating   that  (with    the    exception 
mentioned  in  the  Appendix,   post, 
p.  588)  he  has  foimd  the  work  fully 
deserving    of   Mr.  Justice  Story's 

eulogy.  

Reference  is  sometimes  made  to 
Dr.  Peter  Heylyn's  "  Help  to  Eng- 
lish History,"  first  published  in 
1640,  as  containing  a  catal<^e  of 
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(a  book  which  ought  to  be  on  the  table  of  every  reader  of 
English  History  and  Law)  (a),  and  to  the  Extracts  from 
the  Close  Rolls  respecting  the  transfer  of  the  Great  Seal  in 
Lord  Langdale's  collection,  which  have  been  printed  by 
Lord  Campbell  in  his  Lives  of  the  Chancellors. 

The  part  of  the  author's  MS.,  which  comprises  the  period 
of  the  Commonwealth,  differs  in  several  places  as  to  the 
persons  appointed  Commissioners,  and  the  dates  of  their 
appointment,  both  from  Mr.  Woolrych  and  Mr.  Hardy, 
Any  attempt  at  verification  would  be  incomplete  without 
an  examination  of  the  Records,  to  which  Mr.  Hardy  had 
access ;  and  that  is  impossible.  The  author  has,  therefore, 
throughout  the  period  of  the  Commonwealth,  followed 
Mr.  Hardy,  for  whose  accuracy  in  his  present  publication 
the  accuracy  of  all  his  former  publications,  is  a  most  satis- 
factory guarantee. 


the  Lord  Chancellors  and  Lord 
Keepers  of  the  Great  Seal.  The 
editkm  of  1773  (the  hest  edit.)  con- 
tains no  such  catalogue. 

This  note  must  not  he  brought  to 
a  close  without  notice  of  the  Chroni- 
cle of  the  Law  Officers  of  Ireland, 
published  bj  Mr.  Constantine  J. 
Smyth,  B.A.,  of  Lincoln's  Inn.  It 
ia  entitled  **Chroaicle  of  the  Law 
OiBoers  of  Ireland,  containing  Lists 
of  the  Lords  Chancellors,  and  Keepers 
of  the  Great  Seal,  Masters  of  the 
Rolls,  Chief  Justices,  and  Judges  of 
the  Conrts  of  King's  Bench,  Common 
Fleas,  and  Exchequer,  Attorneys 
and  Solicitors  General,  with  the 
Seijeants-at-law  from    the  Earliest 


Period ;  Dates  and  Abstracts  of  their 
Patents ;  Fees,  and  Allowances  from 
the  Crown,  Tenures  of  Offices,  Refe- 
rences to  the  Records  and  Patents 
of  Precedence.  Also  a  Chrono- 
logical Table  of  the  Law  Officers, 
with  the  PhHootions,  Deaths,  or 
Resignations,  from  the  Reign  of 
Queen  Elisabeth  to  the  Present 
Time.  Judges'  Salaries  in  1690,  and 
as  fixed  by  2  &  3  Will.  IV.,  with  an 
Outhne  of  the  Legal  Histoiy  of  Ire- 
land/'    12mo.  1839. 

(a)  ''A  Catalogue  of  Lords  Chan- 
cellors, Keepers  of  the  Great  Seal, 
Masters  of  ^e  Rolls,  and  Principal 
Officers  of  the  High  Court  of  Chan- 
cery.** 8vo.  1843.  250  copies  only 
printed. 
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The  author  had  appended  to  his  manuscript  numerous 
notes,  consisting  for  the  most  part  of  passages  taken  from 
different  historical  and  biographical  writers.  Of  these 
notes  a  few  of  the  most  miscellaneous  have  been  retained ; 
with  what  design  the  practitioner  who  may  use  the  Table 
will  probably  discover.  It  has  not  been  thought  requisite 
to  give  the  dates,  when  the  transfer  of  the  Great  Seal  took 
place  in  consequence  of  the  resignation  of  the  Lord  Chan* 
cellor  or  Lord  Keeper. 

As  the  title,  by  which  a  Judicial  Officer  ultimately  became 
known,  has  been  used  throughout  the  Table,  it  may  be 
mentioned,  for  the  convenience  of  the  student,  that  the 
Lord  !^rton  of  Carey's  Reports  (Sir  Thomas  Egerton) 
and  Lord  Ellesmere  are  identical — ^that  Lord  Northington 
previously  to  his  being  created  an  Earl  (in  May,  1764) 
was  Baron  Henley — that  the  title  of  Lord  Bathurst,  during 
the  early  part  of  his  Chancellorship,  was  Lord  Apsley.  (See 
post,  page  542,  in  the  note) — ^that  Lord  Loughborough  is 
in  Westminster  Hall  frequently  called  by  his  subsequently 
(1801)  acquired  title  of  Lord  Rosslyn;  and  that  Lord 
Alvanley,  while  Master  of  the  Rolls,  was  Sir  Richard 
Pepper  Arden,  the  peerage  not  having  been  conferred  till 
1801,  when  he  was  appointed  Chief  Justice  of  the  Court 
of  Common  Pleas.  Some  generations  of  lawyers  must  yet 
pass  away,  before  it  will  be  considered  necessary  to  state 
that  Lord  Lyndhurst,  while  Master  of  the  Rolls,  was  Sir 
John  Singleton  Copley ;  and  that  Lord  Cottenham,  whiBt 
Master  of  the  Rolls  and  Chief  Commissioner  of  the  Great 
Seal,  was  Sir  Charles  Christopher  Pepys. 

Two  calculations  have  generally  existed  in  England  for 
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the  commencement  of  the  year,  viz. :  1, — ^The  Historical 
Year,  which  has  for  a  very  long  period  begun  on  the  1st 
of  January  (a).  2, — ^The  Civil,  Ecclesiastical,  and  Legal 
Year,  which  was  used  by  the  Church,  and  in  all  public 
instruments,  until  the  end  of  the  thirteenth  century,  b^an 
at  Christmas.  In  and  after  the  fourteenth  century,  it  com- 
menced on  the  25th  of  March,  and  so  continued  until  the 
1st  of  January,  1753  (*). 

In  the  original  draft  of  the  Table,  and  in  the  additions 
and  corrections  since  made,  the  Historical  Year  has  been 
uniformly  adopted.  Mr.  Hardy  remarks  that  Spehnan, 
Philipot,  Dugdale  and  others,  who  have  written  on  this 
subject,  observing  no  particular  rule,  have  used  the  Civil 
and  Historical  commencement  of  the  year  indiscriminately; 
and  that  this  explanation  may,  perhaps,  reconcile  some 
apparent  discrepancies  in  the  dates  of  those  writers. 

(a)  The  year  beginning  the  Ist  are  copied  from  the  Chronology  of 
January  is  also  sometimes  called  History,  by  Sir  Harris  Nicolas,  a 
the  Astronomical  year,  and  some^  work  as  indispensable  to  the  reader 
times  called  the  Common  year.  of  all  history,  as  that  of  Mr.  Hardy 

(b)  The  above  passages  respect-  is  to  the  reader  of  English  history 
ing  the  commencement  of  the  year  and  law. 
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LORD    CHANCELLORS,    LORD    KEEPERS,    AND 
LORD  COMMISSIONERS  OF  THE  GREAT  SEAL. 

1558,  Dec.  22    Sir  Nicholas  Bacon  (a)     .   Keeper. 
1579,  April  26   Sir  Thomas  Bromley  (*)   .   Chancellor. 
1587,  April  29   Sir  Christopher  Hatton  (c)   Chancellor. 

{Sir  Gilbert  Gerrard,  Mas--]  n^^^- „•  „^^ 
ter  of  the  Roll,  ^Co^-^^ 
others  (not  named)       J  ^«ov« 

1592,  May  28     Sir  John  Puckering  (rf)  .  Keeper. 

1596,  May  6  .  Lord  EUesmere  (e)       .  .  Keeper. 

Lord  EUesmere       .  .  Chancellor. 

Lord  Bacon                 .  .  Keeper. 

Lord  Bacon             .  .  Chancellor. 

'Sir  Julius  Caesar,  M.  R. 
divers  Justices  of  hoth 
Benches,  and  others  (not 
named)     . 

1621,  July  10    Bishop  Williams      .         .   Keeper 

1625,  Nov.  1      Lord  Coventiy  (/)      .     .   Keeper 

1641,  Jan.  19    Lord  Littleton  (g^)        .     .   Keeper 


1603,  July  24 

1617,  Mar.  7  . 

1618,  Jan.  4  . 

1621,  May  1 


Commissioners 
to  hear  causes. 


(a)  Sir  Nicholas  Bacon  died  20th 
Fehnuuy,  1579. 

(b)  Sir  Thomas  Bromley  died 
12th  April,  1587. 

(e)  Sir  Christopher  Hatton  died 
20th  Novemher,  1591. 

(d)  Sir  John  Packering  died  30th 
April,  1596. 


(e)  Lord  EUesmere  continued,  for 
seven  years  after  he  became  Keeper 
of  the  Great  Seal,  to  hold  the  office 
of  Master  of  the  Bolls. 

(/)  Lord  Coventry  died  January 
13th,  1640. 

(g)  After  the  death  of  Lord  Little- 
ton, in  August,  1645,  Sir  Bichard 
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1643,  Nov.  30 


Parliamentary 
Commissioners. 


Earl  of  Bolingbroke  {a)  . 
Earl  of  Kent  .     . 

Oliver  St.  John,  Esq.  [b) . 
John  Wilde,  Esq.  (c)  .  . 
Samuel  Browne,  Esq.  (d) . 
Edmund  Prideaux,Esq.(e) 

fEarl  of  Manchester     .     .-^  Poi-i.-otvionfow 
1646,  Oct.  31     Wimam   Lenthdl.   Esq    ^^^^Ss 


I    Master  of  the  Rolls  (/)  J ' 


l"«-M«"{SG;^'^fWerke 


.1  Parliamentary 
.  J  Commissioners. 


1648,  April  12 


Earl  of  Kent 

Lord  Grey  of  Werke 

Sir     Thomas    Widdring- 

ton(^)   . 
Bulstrode    Whitelocke, 
.     Esq.  .  . 


Parliamentary 
Commissioners. 


Lane  was  made  by  Charles  I. 
Keeper  of  his  Great  Seal;  but  it 
will  be  seen  that  the  Parliament  had 
begun  in  1643  to  constitute  their 
Commissioners  of  the  Great  Seal> 
and  as  it  was  by  them  that  the  busi- 
ness of  the  Court  of  Chancery  was 
actually  transacted^  no  notice  is 
taken  in  the  table  of  Sir  Richard 
Lane's  appointment.  For  a  similar 
reason  the  appointment  by  Charles 
II.  in  1653,  of  Sir  Edward  Herbert 
to  be  his  Keeper  of  the  Great  Seal, 
and  in  1658  of  Lord  Clarendon  to 
be  his  Chancellor,  is  not  mentioned 
in  the  table. 

(a)  Lord  Bolingbroke  dying,  the 
Earl  of  Salisbury  was  appointed  a 
Commissioner  in  his  place,  August, 
1646. 

{b)  Solicitator  Regis  Generalis, 
29    Jaauflfy,    1640.      In    numero 


Gubematorum  Hospicii  Lincolni* 
ensis,  16  Car.  I. — Dugdale.  In 
1648  Chief  Justice  of  the  Common 
Fleas.    One  of  Cromwell's  Lords. 

(c)  Ad  statum  et  gradum  Ser- 
yientis  ad  Legem  ascitus,  20  Maii, 
12Car.  I.— Dugdale.  In  1648  Chief 
Baron  of  the  Exchequer. 

(d)  In  numero  Gubematorum 
Hospicii  Lincolniensis,  17  Car.  I. 
In  1648  a  Judge  of  the  Upper 
Bench. 

(e)  In  1649  Attomey-General. 
In  1658  Cromwell  made  him  a 
Baronet. 

(/)  In  numero  Gubematmrmn 
Hospicii  Lincolniensisy  9  Car.  I. — 
Dugdale.    One  of  CromwelTs  Lords. 

0)  Tlie  Parliament  named  him, 
on  October  16th,  1648,  one  in  their 
call  of  Serjeaats,  and  soon  after 
deckred    him    King's    Serjeant. — 
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1649,  Feb.  8 


1654,  April  4 


'  Bulstrode  Whitelocke, 

Esq 

John  lisle,  Esq.  (a) 
^Serjeant  Keble  .         .     . 

Bulstrode  Whitelocke, 

Esq 

Sir  Thomas  Widdrington. 
John  lisle,  Esq.  .     . 


Parliamentary 
Commissioners. 


Parliamentary 
Commissioners. 


1654,  May  30  .   Sir  Thomas  Widdrington  jj^^^^^^*^ 
"^  ^       [Commissioner. 

1654,  July  14 


"  Bulstrode  Whitelocke, 

Esq.  .         . 

Sir  Thomas  Widdnngton 
^John  lisle,  Esq. 


Parliamentary 
Commissioners. 


{Nathaniel  Fiennes, 
Esq.  (A).      . 
John  lisle.  Esq 

rNathaniel  Fiennes,  Esq 
I  John  Lisle,  Esq. 
1656,  Oct.  10  ^  John  Glynn,  Esq.  Chief 
Justice   of  the   Upper 
I     Bench  (c) 

1658,  Sept.  20JVf  H"K^  ^5^'"''^''  ^'^-  .1  Parliamentary 
'    ^         I  John  Ldsle,  Esq.         .     .  J  Commissioners. 


IParliamentary 
(Commissioners. 


Parliamentary 
Commissioners. 


Noble.     In    1658    he   was    Chief 
Baron  of  the  Exchequer. 

(a)  Major  Lisle  "  was  bred  to  the 
law  and  was  an  assistant  to  Brad- 
ahaiw  the  President  of  th«  High 
Conrt  of  Justice  that  tried  the  King, 
sitting  close  to  and  constantly  at- 
tendiog  the  President  during  the 
whole  time." — ^Noble's  Memoirs  of 
the  Protectoral  House  of  Cromwell. 
Major  lisle  was  one  of  Cromwell's 
Lords. 


(b)  Nathaniel  Fiennes  "  departed 
without  a  degree  and  went  to  the 
Inns  of  Court,  or  to  travel,  or  both." 
— Wood's  Ath.  Oxon.  Colonel 
Fiennes  was  not,  like  Major  Lisle, 
"  bred  to  the  law."  Be  was  one  of 
Cromwell's  Lords. 

(c)  In  numero  Gnbematomm 
Hospicii  Lineolmensis,  17  Car.  I. — 
Dngdale.  Glynn  was  made  Serjeant, 
October,  1648. — Noble.  He  was  one 
of  Ciomwell's  Lords. 


cvm 


1659,  Jan.  22 

1659,  May  14 
1659,  June  3 

1659,  Nov.  1 

1660,  Jan.  13 

1660,  Jan.  18 

1660,  May  7 

1660,  June  1 
1667,  Aug.  31 

1672,  Nov.  17 

1673,  Nov.  9 
1675,  Dec.  19 


'Nathaniel  Fiennes,  Esq.  .^ 

John  lisle,  Esq.  .  .   Parliamentary 

Sir  Bulstrode  White-       Commissioners. 

locke(a)         .         .  .. 

r William    Lenthall,  Esq.,!  Parliamentary 
I     Master  of  the  Bolls.      J  Commissioner* 

(-John  Bradshaw,E8q.  (b)  O  p„i:amentarv 
\  Sir  Thomas  TyreU  (c )      .  ^  J^S^!,T«?r!L 
iJohn  Fountain,  Esq.  (rf)  JCommissioners. 

SirBulsi.odeWhitelocke{P-^^^^ 

f William    Lenthall,   Esq.,  1  Parliamentary 
I     Master  of  the  Rolls      .  J  Commissioner. 


{ 


Sur  Thomas  Widdrington.-|  pa-Kamentarv 

Sir  Thomas  TyreU  .         .  ^r^'^tS- 
—  "^  —  I  Commissioners. 


John  Fountain,  Esq. 

'Earl  of  Manchester 
Sir  Thomas  Widdrington. 
Sir  Thomas  TyreU  . 
John  Foimtain,  Esq.  .     . 

Lord  Clarendon 
Sir  Orlando  Bridgman     . 
Lord  Shaftesbury    . 
Lord  Nottingham       .     . 
Lord  Nottingham  (e) 


Parliamentary 
Commissioners. 


Chancellor. 

Keeper. 

Chancellor. 

Keeper. 

Chancellor. 


(a)  Noble  says  that  Whitelocke 
was  knighted  by  Cromwell  at  least 
as  early  as  1655.  He  was  one  of 
Oliver's  Lords. 

(6)  The  President  of  the  Ck>urt 
which  tried  Charles  I.  received  the 
d^;ree  of  Seijeant  in  1648. 

(c)  He  was  of  the  Inner  Temple. 


Oliver  made  him  a  Judge  of  the  Com- 
mon Pleas. — Noble. 

{d)  A  lawyer  of  eminency. — Cla- 
rendon. He  was  called  Seijeant^t- 
law  by  Cromwell,  November,  27th, 
1668.— Noble. 

(e)  Lord  Nottingham  died  18th 
December,  1682. 
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1682,  Dec.  20    Lord  Guilford 
1685,  Sept.  28  Lord  Jeffries  . 

rSir  John  Maynard 


Keeper. 
Chancellor. 


{Sir  John  Maynard       .     .1 
Anthony  Keck,  Esq.  {a)  .  ^Coi 
Seneant  Eawlinson     •     .J 


immissioners. 


1690,  May  15 


Serjeant 

Sir  John  Trevor,  Master 

of  the  Rolls 
Sir   William    Rawlinson, 

(Serjeant)        .         .     . 
Sir  George  Hutchins  {b)  .. 

LordSomers      .         .     . 


Commissioners. 


1700,  April  27- 


Commissioners. 


1693,  Mar.  23    Lord  Somers  .     .   Keeper. 

1697,  April  22  Lord  Somers  .         .         .   Chancellor. 

Sir  John  Holt,  Chief  Jus- 
tice  of  the  King's  Bench 

Sir  George  Trehy,  Chief 
Justice  of  the  CoDMnon 
Pleas .... 

Sir  Edward  Ward,"  Chief 
Baron  of  the  Exchequer 

1700,  May  21    Su- Nathan  Wright  .   Keeper. 

1705,  Oct.  11    Lord  Cowper      .         .     .   Keeper. 

1707,  May  4      Lord  Cowper  .         .   Chancellor 

"Su-  Thomas  Trevor,  Chief 
Justice  of  the  Common 
Pleas  (c)  ... 

Hon.  Robert  Tracy,  Justice 
of  the  Common  Pleas  . 

John  Scroop,  Esq.  (rf) 


1710,  Sept.  26 


Commissioners. 


(a)  A  practising  lawyer. 

{b)  A  practising  lawyer.  See 
post,  page  22. 

(c)  Sir  Thomas  Trevor  became 
Lord  Trevor,  December,  1711. 

(J)  "The  Lord  Chancellor  Cow- 
per, notwithstanding   the   Qaeen's 


declaration,  that  she  was  entirely 
satisfied  with  hb  service,  and  de- 
signed to  continue  him,  having  on 
the  23rd  [25th]  of  September  resigned 
the  Great  Seal,  her  Majesty  the  next 
day  committed  the  custody  of  it  to 
three  Lords  Commissioners,  viz.  : 


ex 


1710,  Oct.  19     Lord  Harcourt 

1713,  April  7     Lord  Harcourt 

1714,  Sept.  21   Lord  Cowper . 


.   Keeper. 
.   Chancellor. 
.   Chancellor. 


1718,  April  18^ 


Sir  Robert  Tracy,  Justice' 
of  the  Common  Pleas  . 

Sir  John  Pratt,  Justice  of 
the  King's  Bench  {a)    . 

SirJamesMontague,Baron 
of  the  Exchequer  {b)     . 


^Commissioners. 


1718,  May  12     Lord  Macclesfield 


.   Chancellor. 


Sir  Thomas  Trevor,  Lord 'Chief  Jus- 
tiee  of  the  Ckmimon  Pleas  ;  Rohert 
Trevor  [Tracy]  Esq.,  a  Judge  of  the 
same  Court ;  and  Mr.  Scroop,  Baron 
of  the  Exchequer  in  ScotUud.  But 
about  a  month  after  Sir  Simon  Har- 
court, who  at  first  was  reported  to 
have  declined  the  office  of  Lord 
Keeper  of  the  Great  Seal,  was  pre- 
vailed upon  by  Mr.  Harley  to  accept 
it." — Boyer*s  Reign  of  Queen  Anne. 
"  No  man  in  the  world  held  the  of- 
fice of  Chancellor  with  more  applause 
than  Lord  Cowper,  and  quitted  it 
with  a  more  general  reluctancy  of  all 
sorts  of  people.  But  the  time  ap- 
proaching for  dissolving  the  old,  and 
issuing  out  writs  for  calling  the  new 
Parliament,  his  Lordship  about  the 
5th  [25  th]  of  September,  was  pleased 
to  resign  the  Great  Seal  of  Great 
Britain  into  her  Majesty's  hands. 
Her  Majesty  for  the  present  thought 
fit  to  commit  the  Seal  to  the  custody 
of  Sir  Thomas  Trevor,  Knight,  Lord 


Chief  Justice  of  the  Common  Pleas, 
the  Honourable  Thomas  [Robert] 
Tracy,  Esq.,  one  of  the  Barons  of  the 
Exchequer  in  England,  [Justice  of  the 

Common  Pleas,]  and Scroop, 

Esq.,  one  of  the  Barons  of  the  Exche- 
quer in  Scotland,  who  having  issued 
out  writs  for  summoning  another  Pai^ 
liament,  and  done  no  other  business 
as  Lords  Commissioners,  her  Ma- 
jesty was  pleased  on  the  18th  [19th] 
of  October,  to  deliver  the  Great  Seal 
into  the  custody  of  Sir  Simon  Har- 
court, Knight,  then  Attorney  Generalt 
with  the  Title  of  Lord  Keeper  of  the 
Great  Seal  of  Great  Britain,  in  whose 
hands  it  now  remains  with  good 
applause." — Lives  of  the  Lord  Chan- 
cellors by  an  Impartial  Hand. 

(a)  Sir  John  Pratt  succeeded 
Lord  Macclesfield  as  Chief  Justice 
of  the  Court  of  King's  Bench,  May 
15,  1718. 

(b)  Sir  James  Montague  was  ap- 
pointed Chief  Baron,  1721. 
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1725,  Jan.  7 


Sir  Joseph  Jekyll,  Master 
of  the  Rolls     .         .     . 

Sir  Geoffrey  Gilbert,  Ba- 
ron .  of  the  Excheq.  (a) 

Sir  Robert  Raymond,  Jus- 
tice of  the  King's 
Bench  (b) 


1725,  June  1      Lord  King      . 
1733,  Nov.  29    Lord  Talbot  (c)  . 
1737,  Feb.  21     Lord  Hardwicke 


1756,  Nov.  19 


rSir  John  Willes,Chief  Jus 

tice  of  the  Com.  Pleas 
Sir   Sidney   Stafford 

Smythe,  Baron  of  the 

Exchequer  (d) 
Sir  John  Eardley  Wilmot, 

Justice   of  the   King's 

Bench  (e) 


Commissioners. 

Chancellor. 
Chancellor. 
Chancellor. 


Commissioners. 


(a)  Sir  Geoffrey  Gilbert  was  ap- 
pointed Chief  Baron  on  the  1st  of 
June^  the  day  that  Lord  King  be- 
came Chancellor. 

(b)  Sir  Robert  Raymond  became 
Lord  Chief  Justice  whilst  he  was  one 
of  the  Commissioners  of  the  Great 
Seal.  He  has  left  ns  the  following 
memorandum  :  —  "  Easter  Term^ 
11  Geo.  I.  B.  P.  1725.— Memo- 
randum that  Sir  John  Pratt,  Knight, 
Chief  Justice  of  the  King's  Bench, 
died  Wednesday,  February  the  24th 
last  past,  and  I  was  created  Chief 
Justice  in  his  place,  by  a  writ  bearing 
teste  March  2,  and  was  sworn  into 
the  office  March  3  following,  before 
Sir  Joseph  Jekyll,  Knight,  Master  of 


the  Rolls,  and  Sir  Geoffrey  Gilbert, 
Knight,  one  of  the  Barons  of  the 
Exchequer,  then  two  of  the  lords 
commissioners  for  the  custody  of  the 
Great  Seal,  at  the  Rolls;  notwith- 
standing which  I  continued  one  of 
the  Commissioners  of  the  Great 
Seal." 

Sir  Robert  Raymond  was  created 
Lord  Raymond,  January,  1731. 

(c)  Lord  Talbot  died  14th  Feb- 
ruary, 1737. 

(d)  Sir  Sydney  Stafford  Smythe 
became  Chief  Baron,  1 772. 

(«)  Sir  John  Eardley  Wilmot  was 
appointed  Chief  Justice  of  the 
Common  Pleas,  1765. 
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1757,  June  30 

Lord  Northington  . 

.   Keeper. 

1761,  Jan.  16 

Lord  Northing*wi 

.   Chancellor. 

1766,  July  30 

Lord  Camden 

.   Chancellor. 

1770^  Jan.  17 

Hon.  Charles  Yorke  (a) 

.   Chancellor. 

1770,  Jan.  21 


1771,  Jan.  23 
1778,  June  3 


1783,  April  9 


Sir  Sidney  Stafford 
Smythe,  Baron  of  the 
Exchequer  . 

Hon.  Henry  Bathurst, 
(Lord  Bathurst)  Justice 
of  the  Common  Pleas  . 

Sir  Richard  Aston,  Jus- 
tice of  the  King's  Bench 

Lord  Bathurst    . 


Commissioners. 


Chancellor. 


Lord  Thurlow 


.   Chancellor. 


LordLoughborough,  Chief 
Justice  of  the  Common 
Pleas      .... 

Sir  William  Henry  Ash- 
urst,  Justice  of  the 
King's  Bench 

Sir  Beaumont  Hotham, 
Baron  of  the  Exchequer 


•Commissioners. 


1 783,  Dec.  23    Lord  Thurlow 


1792,  June  15- 


Sir  James  Eyre,  Chief 
Baron  of  the  Exchequer 

Sir  William  Henry  Ash- 
urst,  Justice  of  the 
King's  Bench  .     . 

Sir  John  Wilson,  Justice 
of  the  Common  Pleas  . 


Chancellor. 


Commissioners. 


(a)  Charles  Yorke  died  the  20th  the  warrant,  but  before  the  Great 

January,  three  days  after  he  had  Seal  was  put  to  the  patent  Charles 

been  sworn  in.    lie  never  became  Yorke  had  expired. 
Lord  Morden.    George  III.  signed 
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1793,  Jan.  28 
1801,  April  14 

1806,  Feb.  7 

1807,  April  1 
1827,  May  2 
1830,  Nov.  22 
1834,  Nov.  22 


1835,  April  23 

1836,  Jan.  16 
1841,  Sept.  3 
1846,  July  6 


Lord  Loughborough    .     . 

LordEldon     . 

Lord  Erskine  .     . 

LordEldon    . 

Lord  Lyndhurst  .     . 

Lord  Brougham 

Lord  Lyndhurst  .     . 

Lord  Cottenham,  Master 
of  the  Rolls 

Sir  Lancelot  Shadwell, 
Vice-Chancellor      .     . 

Sir  J.  B.  Bosanquet,  Jus- 
tice of  the  Com.  Pleas  . 

Lord  Cottenham         .     . 

Lord  Lyndhurst 

Lord  Cottenham         .     . 


Chancellor. 
Chancellor. 
Chancellor. 
Chancellor. 
Chancellor. 
Chancellor. 
Chancellor. 


Commissioners. 


Chancellor. 
Chancellor. 
Chancellor. 


MASTERS  OF  THE  ROLLS. 


1557,  Nov.  5 
1581,  May  30 
1594,  April  10 
1603,  May  18 


Sir  William  Cordell  (a). 

Sir  Gilbert  Gerrard  (4). 

Lord  Ellesmere. 

Edward  Bruce,  Earl  Kinlosse  (c). 


(a)  Sir  WiBtam  Cordell  was  ap-  (6)  AdgndumSerrientifladlegem 

pointed  Master  of  the  Bolls  at  the  suscipiendum  asdtus,  29  Oct.,  5  &  6 

dose  of  the  reign  of  Mary — Soli-  Philip  et  Mar ;  Attomatns  Regmn 

dtator  Begins  Generalis,  30  Sep.,  Generalis,  22  Jan.  1  Eliz.— Dugdale. 

1  Mar.    In  nnmero  Gubematorum  (c)  "£dward  Bruce  made  Master 

Hospicii  Lmcofaiiensi^,  1  et  2  Philip  of  the  Bolls,  May  18th,  1603.    He 

ctMar. — Dogdale.  came  ont  of  Scotland  with  King 

h 
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1610,  Jan.  14  . 

1614,  Oct.  1  . 

1636,  April  12  . 

1639,  Mar.  30  . 


Sir  Edward  Phillipps  (a). 
Sir  Julius  Caesar  {b). 
Siip  Dudley  Digges  (c). 
Sir  Charles  Caesar  (rf). 


James  I.,  who,  hayiog  made  him 
Master  of  the  Rolls,  adranced  him 
the  next  year  to  the  dignity  of  a 
Baron  of  Scotland,  by  the  title  of 
Lord  Bruce  of  Kinlosse.  He  died 
January,  1610."— Newcourt's  Re- 
pertorium  Ecdesiasticum. 

"A  man  of  superior  abilities, 
learning,  and  integrity.  He  was 
appointed  a  Lord  of  Session,  2nd 
December,  1597." — Douglas,  Peer- 
age of  Scotland,  under  head  of  Bruce, 
£arl  of  Elgin  and  Kincardine! 

(a)  Ad  redpienduni)  grfidum  Ser- 
vientis  ad  legem  electus,  45  Eliz. 
Constitutus  unus  Sery.  Beg.  ad 
legem,  18  Maii,  Pat.  1  Jac. — ^Dug- 
dale. 

(6)  "A  learned  civilian  in  the 
reign  of  Elizabeth ;  he  was  Master 
of  Bequests  and  Judge  of  the 
High  Court  of  Admiralty.  January 
16th,  8th  James  I.,  he  obtained  a 
reversionary  gtant  of  the  office  of 
Master  of  the  Rolls  after  Sir  Edward 
Phillips,  Knight,  who  departing  this 
life  September  11th,  1614,  was  suc- 
ceeded accordingly  by  Sir  Julius,  on 
the  1st  October  following." — Biog. 
Brit. 

Master  in  Ordinary  in  Chancery, 
1588.— MS.  Brit.  Mus. 

Famous  with  those  who  are  curious 
in  our  sepulchral  antiquities  by  the 
device  and  inscription  on  his  tomb 


designed  and  written  byhimself-^the 
device — ^a  deed,  and  the  string  con- 
necting the  seal  to  it  breaking — ^the 
inscription — Omnibus  Christi  fide- 
libus  ad  quos  hoc  presens  scriptum 
pervenerit ;  Sciatis  me  Julium  Adel- 
mare  alias  Csesarem,  &c.,  h&c  prese- 
nti  cart&  mea  confirmasse  me,  annu- 
ente  Divino  numine,  natune  debitum 
Ubenter  soluturum,quam  primumDeo 
placuerit.  In  cujus  rei  testimonium 
manum  meam  et  sigillum  opposni, 
&c. — Irrotulatur  Coelo. 

(c)  *'  Having  taken  the  degree  of 
B.A.  [Oxford]  he  went  and  studied 
for  some  time  at  the  Inns  of  Court, 
and  then  travelled  beyond  seas.  He 
had  a  reversionary  grant  the  29th 
November,  1630,  of  the  office  of 
Master  of  the  Rolls,  and  became 
possessed  of  it  April,  1636,  upon 
the  death  of  Sir  Julius  Caesar, 
but  he  did  not  enjoy  it  quite  three 
years,  for  he  died  18th  March,  1638 
—9."— Biog.  Brit. 

(d)  Since  this  table  was  compiled 
and  the  notes  to  it  were  written,  Mr. 
Lodge  has  published  the  Life  of  Sir 
Julius  Csesar,  with  Memoirs  of  his 
Family  and  Descendants,  lai^  4to« 
1 827 .  The  ensuing  extract  respecting 
Sir  Charles  Caesar,  the  son  of  Sir 
Julius,  is  taken  from  Mr.  Lodge's 
work :  — "  He,  like  his  father,  first 
practised  in  the  profession  of  the  dvil 


1643,  Nov.  8 
1660,  June  1 
1660,  Nov.  3 


cxv 
William  Lenthall,  Esq. 
Lord  Colepeper  (a). 
Sir  Harbottle  Grimston  {b). 


lawj  and  having  held  for  some  yean  in 
its  Court  the  office  of  Master  of  the 
Faculties,  was  promoted  to  the  now 
obsolete  station  of  Judge  of  the 
Court  of  Audience^  which  then 
ranked  with  the  highest  in  that 
branch  of  jurisprudence.  Like  his 
father,  also,  he  relinquished  that 
profession  for,  or  at  least  mingled  it 
with  that  of  a  Chancery  lawyer,  in 
which  Court  he  became  a  Master 
on  the  30th  of  September,  1619. 
[May  19,  1615.  —  Hardy.]  He 
rose  too,  at  length,  to  the  important 
and  dignified  post  of  Master  of  the 
Rolls,  in  which  he  succeeded  Sir 
Dudley  Digges.  True  it  is,  howerer 
strange  it  may  appear  in  our  day, 
that  he  purchased  that  appointment 
of  Charles  the  First  for  a  sum  of 
money  in  the  commencement  of  that 
unfortunate  prince's  distresses.  We 
find  in  the  MSS.  of  his  second  son, 
Mr.  Charles  Caesar,  the  following 
memorandum:  —  June  14th,  1640, 
[this  date  is  erroneous]  Sir  Charles 
Caesar,  Knight,  was  sworn  Master  of 
the  Rolls  in  Chancery,  or  Assistant 
Judge  to  the  Lord  High  Chancellor 
of  England,  for  which  high  and  pro- 
fitable office  he  paid  to  King  Charles 
the  First  fifteen  thousand  pounds, 
broad  pieces  of  old  gold.'' 

The  inscription  on  the  monument 
of  Sir  Charles  Caesar  states,  that  he 
was  an  equal  distributor  of  unsus- 


pected justice,  blind  to  the  person, 
quick-sighted  to  his  cause,  just  with- 
out corruption,  merciful  without 
affectation. 

(a)  **  Sir  John  Colepeper  being  a 
person  of  great  abilities  and  perfectly 
loyal  to  our  late  soyereign  King 
Charles  the  First  (of  blessed  me- 
mory), was  by  him  first  continued 
Chancellor  of  the  Exchequer,  after- 
wards Master  of  the  Rolls,  and  one  of 
his  Majesty's  privy  council.  And  not 
forsaking  him  in  the  time  of  his 
great  distresses  and  troubles,  adven- 
tured his  life  courageously  on  his  be- 
half in  the  battles,  Kineton,  Newbury, 
and  divers  other  sharp  encounters. 
In  consideration  whereof,  he  was,  by 
letters  patent,  bearing  date  at  Ox- 
ford, 21st  October,  in  the  twentieth 
year  of  his  reign,  advanced  to  the 
dignity  of  a  Baron  of  this  Realm, 
by  the  title  of  Lord  Colepeper, 
of  Thoresway,  in  Com.  Line.  And 
after  the  loss  of  all  attending  our 
present  sovereign  King  Charles  the 
Second,  during  the  greatest  part  of 
his  abode  beyond  sea,  being  also 
one  of  the  lords  of  his  privy  council, 
departed  this  life  shortly  after  his 
Majesty's  most  happy  restoration, 
viz.  upon  the  11th  July,  1660." 
— Dugdale's  Baronage.  See  also 
Clarendon's  Hist.  Reb. 

(6)  "A  famous  lawyer."— Biog. 
Brit. 
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1685,  Jan.  (a) 
1685,  Oct.  20 
1689,  Mar.  13 
1693,  Jan.  13 
1717,  July  13 
1738,  Oct.  9 
1741,  Nov.  5 


ISr  John  Churchill. 
Sir  John  Trevor. 
Henry  Powle,  Esq. 
Sir  John  Trevor. 
Sir  Joseph  Jekyll. 
Hon.  John  Vemey. 
William  Fortescue,  Esq.  (b) 


(a)  <f8ir  Hwbqtile  Grimstoii, 
]^a9ter  of  the  BoUs,  died  about 
3  o'clock  iu  the  morning  on  the 
2nd  day  of  January  [1685],  in  the 
81  st  year  of  his  age,  being  seized 
suddenly  in  the  night  with  a  kind  of 
an  apoplectic  fit,  of  which  he  oonti- 
uu^  ill  about  four  days,  and  then 
died,  and  was  about  three  days  after- 
wards carried  privately  out  of  town 
to  be  buried  at  Gprhambury.  Upon 
his  deatbj  the  Lord  Keeper  took  the 
keys  of  the  BoUs  into  his  custody, 
until  Sir  John  Churchill  was  ap- 
pointed Master  of  the  RoUs^  and 
swon^  privately  at  his  Lordship's 
house." — ^Vem.  Rep. 

"His  Majesty  King  Charles  the 
Second  being  seized  with  a  violent 
distemper  like  an  apoplectic  fit,  on 
Monday,  being  Candlemas  day, 
about  seven  of  the  dock  in  the 
morning,  and  Doctor  King  being 
accidentally  there  immediately  let 
him  blood.  But  his  Majesty  conti- 
nued many  hours  in  his  fit  before  he 
recovered  his  senses,  and  afterwards 
lay  languishing  of  his  distemper  with 
a  kind  of  an  intermitting  fever,  until 
the  Frldar  foUowbg,  when  he  died 
between  thehours  of  elevenand  twelve. 


aU  the  courts  at  Westminster  meet- 
ing  and  sitting  about  an  hour  that 
day :  and  about  three  o'clock  in  the 
afternoon  of  the  same  day  King 
James  the  Second  was  proclaimed ; 
and  the  Judges,  Attorneys  and  Soli- 
citors General,  having  new  commis- 
sions, were  sworn  on  Monday  fol- 
lowing at  the  Lord  Keeper's  house, 
and  sat  at  Westminster  the  same 
day;  and  on  Tuesday  the  Lord 
Keeper  and  the  Master  of  the  Bolls 
sat  in  court,  the  Master  of  the  Bolls 
administering  the  oath  to  the  Lord 
Keeper.*'— Ibid. 

(fi)  An  antiquarian  friend,  who 
has  seen  this  sheet  in  type,  has  as- 
sured the  author  that  this  desig- 
nation "  William  Fortescue,  Esq."  is 
erroneous,  and  he  has  referred, 
amongst  other  authorities,  to  the  Gen- 
tleman's Magazine,  vol.  19 — Deaths 
in  the  year  1749.  ''Dec.  15.  Sir 
William  Fortescue,  Master  of  the 
Bolls,"  to  show  that  Mr.  Fortescue 
was  knighted. 

Had  he  lived  in  the  reign  of  George 
III.  he  would  probably  have  been  as 
little  able  to  avoid  that  distinction  as 
was  Mr.  John  Scott,  when  he  became 
Solicitor-General.     His  Majesty, — 
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1750,  Jan.  11  .  Sir  John  Strange. 

1754,  May  29  .  Sir  Thomas  Clarke. 

1764,  Dec.  4  .  Sir  Thomas  Sewell. 

1784,  Mar.  30  .  Lord  Kenyon. 

1788,  June  4  Lord  Alvanley. 

1801,  May  27  .  Sir  William  Grant. 

1818,  Jan.  6  .  Sir  Thomas  Plumer. 

1824,  April  5  .  Lord  Gifford. 

1826,  Sept.  14  .  Lord  Lyndhurst 

1827,  May  3  .  Sir  John  Leach. 
1834,  Sept.  29  .  Lord  Cottenham. 
1836,  Jan.  19  .  Lord  Langdale. 


VICE-CHANCELLORS. 

1813,  April  14  .  Sir  Thomas  Plumer. 

1818,  Jan.  13  .  Sir  John  Leach. 

1827,  May  4  .  Sir  Anthony  Hart. 

1827,  Nov.  1  .  Sir  Lancelot  Shadwell. 

"on  any  intimation  of  a  modest  wish  Rolls  Chi^iel  (the  Right  Honourable 

of  declining  the  honour," — would  no  William  Fortescue,  Esq.)  solves  the 

doubt  haveanswered,  as  he  did  on  that  notable  question  under  consideration, 

occasion,  "pooh,  pooh,  nonsense," —  and  furnishes  a  probable  presumption 

"and  have  given  the  accolade  without  that,  in  this  important  matter,  the  no- 

fortherparley."  Theinscriptionupon  tions  of  the  Second  Geoi^  and  of  his 

the  mural  monumental  slab  in  the  grandson  were  not  altogether  alike. 
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"Ea,  quam  jurisprudentiee  temere,  ac  sine  ullo  discrimine,  appingis, 
matatio,  ac  oorruptioy  conv&nao,  atque  refonuatio,  eztrinsecus  est,  nee  arti, 
quae  finna  est,  'ac  immutabilis,  aut  quicquam  adfert  detrimenti,  aut  minus 
condHat  dignitatis.  Quid  enim  est  aliud  ars  Juris,  nisi  prudens  ac  severa 
meditatio,  qua,  quid  iostum  sit,  quid  aequum,  quid  iniustum,  quid  iniquum, 
exacte  ezpendimus,  ac  sapienter  metimur?  Id  assequimur  ea  ratione 
suxnma,  quae  a  natura  nobis  insita  est,  et  docta  diuturnaque  exercitatione 
perficitur,  quae  aeterna  est,  nee  uUo  variabilis  fato,  quaeque  nee  annorum 
extinguitur  cursu,  nee  perturbatione  rerum  confiinditur,  nee  regnorum  con- 
versione  extenuatur.  Semper  haec  iisdem  nititur  regulis,  iisdem  semper 
mordicus  inhaeret  yestigiis,  nee  unquam  falsa  adulteratur  novitate,  nee 
potenti  Ticta  cedit  arbitrio.  Huic  igitur  arti  quae  firma  habet  omnia,  ac 
solida,  nos  ririliter  incubuimus ;  hoc  studium  uon  ignaviter  professi  sumus, 
quod  nihil  habet,  nisi  perenne,  ac  immortale." — De  Januario. 


Lincoln's  Inn  Old  Hall,  7th  July,  1846.— The 
Riffht  Honourable  the  Lord  Cottenham  was  this 
day  sworn  in  Lord  Chancellor,  in  the  presence  of 
Lord  Langdale,  M.R. ;  Sir  L.  Shadwell,  V.C.  Eng.; 
Sir  J.  Wigram,  V.C. ;  and  Mr.  Wingfield,  one  of 
the  Masters  in  Ordinary. 

The  Master  of  the  Rolls  held  the  book,  and  the 
Clierk  of  the  Crown  read  the  oaths.  Sir  Francis 
Simpkinson,  the  Senior  Queen's  Counsel  present, 
moved  that  it  might  be  recorded  in  the  usual  way 
that  the  oaths  had  been  administered,  which  was 
ordered  accordingly* 

♦  This  Record  is  made  by  the  Clerk  of  the  Crown.  The 
Registrar's  Book,  however,  generally  contains  some  notice  of  the 
ceremony.     The  following  is  a  specimen : — 

*'  FrasT  Day  of  Easter  Term,  3rd  May,  1587. — This  present  day, 
The  Right  Honourable  Sir  Christopher  Hatton,  Knight,  one  of  Her 
Majesty^s  Most  Honourable  Privy  Council,  and  late  Vice  Chamber- 
layne  of  Her  Majesty^s  Household,  and  Captain  of  Her  Guard,  was 
brought  to  the  Court  of  Chancery,  by  the  Right  Honourable  Sir 
William  Cycell,  Knight,  one  of  the  Order  of  the  Garter,  LordBurley, 
and  Lord  High  Treasurer  of  England ;  Sir  Robert  Dudley,  Knight 
of  the  Order  of  the  Garter  also,  and  Earle  of  Lecester ;  the  Lord 
Cobhame,  one  of  Her  Majesty's  Privy  Council ;  the  Lord  Starton ; 
the   Lord   Noryce ;    with  other  Lords   and    Gentlemen ;    and  in 


open  Court,  there  was  to  him  ministered,  by  the  said  Lord  Trear 
surer  (a),  the  oath  for  the  due  execution  of  his  office  of  the  Lord 
Chancellorship ;  and  also  he  took  the  oath  for  the  Queen^s  Supre- 
macy ;  which  being  done,  there  were  divers  motions  made  to  His 
Lordship,  by  divers  Counsellors,  touching  several  matters  depending 
in  Court,  wherein  he  did  give  orders. — Reg.  Lib.  B.  1586,  fol.  362. 
Many,  into  whose  hands  this  volume  may  come,  will  probably  not 
be  displeased  to  see  the  peculiar  form  of  oath,  which  is  administered 
to  the  Lord  Chancellor.  It  is  taken  from  the  Roll  of  Oaths  in  the 
Crown  Office  in  Chancery :  *'  Yee  shall  swear,  That  well  and  truly 
yee  shall  serve  our  Sovereigne  Lord  the  Kinge,  and  His  people,  in  the 
office  of  Chancellor,  and  yee  shall  doe  right  to  all  manner  of  people, 
poore  and  riche,  after  the  laws  and  usages  of  this  Realme,  and  truly 
yee  shall  counsel  the  Kinge,  and  His  counsel  shall  layne  and  keep, 
and  yee  shall  not  know,  nor  suffer,  the  hurte  nor  disinheritynge  of  the 
Kinge,  nor  that  the  rightes  of  the  Crown  be  decreased  (b)  by  any 
meane,  as  farforth  as  yee  may  lett,  and  if  yee  may  not  lett  it,  yee 
shall  make  it  clerely  and  expressly  knowne  to  the  Kinge  with  your 
true  advice  and  counsell,  and  that  yee  shall  doe  and  purchase  the 
Kinge's  profitte  in  all  that  yee  may,  as  God  you  help,  and  by  the 
contents  of  this  Book.^ — Rep.  Com.  Pub.  Rec.  1800. 

(a)  It  is  mentioned^  when  Sir  John  691. 

Puckering  took  the  oaths  as   Lord  (5)  The  form  of  oath  on  the  Roll  of 

Keeper,  that  the  Lord  Chamberlain  the  Petty  Bag  Office  has '' distressed.'* 
held  the  book.  Reg.  Ub.  B.  1579>  fol. 
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RiGBT  V.  ThB 

RIGBY  (J.  D.  &  C.)  V.  THE  GREAT  WESTERN      ^S^J^"'^^ 

RAILWAY  COMPANY   AND  GRIFFITH.  Company  and 

OmFVITH. 

Bt  deed,  dated  the  18th  December,  1841,  the  premises  Principle  upon 

which  an  in- 
npon  which  the  refreshment  rooms  at  the  Swindon  station  of  junction  is 

the  defendants,  the  company, are  built,  were  demised  by  them  ^uImI, whmthe 
tothep]aintiffifor99years.  This  deed  contained  a  covenant,  «Uefm  equity 
that  in  consideration  of  the  expenses  incurred  by  the  plain-  the  eatablish- 
tiflfe  in  erecting  the  refreshment  rooms,  all  trains  carrying  right.**  * 
passengers,  not  being,  amongst  others,  trains  sent  express 
or  for  special  purposes,  should  stop  at  the  Swindon  station 
for  the  refreshment  of  passengers.  By  a  deed,  dated  24th 
December,  1841,  the  plaintifib  underlet  the  premises  to  the 
defendant  Griffith  for  seven  years.  This  underlease  con- 
tained a  covenant  by  the  plainti£b  to  do  all  acts  necessary 
for  enforcing  the  covenant  of  the  defendants,  the  company, 
contained  in  the  lease,  and  for  giving  the  defendant  Griffith 
during  his  term  the  benefit  of  the  refreshment  rooms  in  the 
same  manner  as  if  he  was  the  assignee  of  the  defendants^  the 
company's,  covenant  as  to  the  refreshment  rooms.  In  May, 
1845,  the  defendants,  the  company,  began  to  run  trains, 
which  did  not  stop  for  refreshment  at  the  Swindon  station, 
and  which  they  called,  and  advertised  as,  express  trains,  but 
which  the  plaintiffs  contended  were  not  express  trains  within 
the  meaning  of  the  covenant.  This,  it  was  alleged,  was  a 
breach  of  the  covenant ;  and  the  plaintiffi  thereupon  filed 
their  bill  for  an  injunction  against  the  defendants,  the  com- 
pany.    The  bill  stated  that  the  defendant  Griffith  (he  was 

b2 
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1846.        not  at  first  a  party,  but  was  afterwards  made  so  by  amend- 


RiGBT  9.  Thb  ment,)  insisted  that  the  plaintifi^,  under  their  covenant,  were 
■  "^Ra^*"'  bound  and  compellable  to  take  all  the  proceedings  requisite 
CoiiPANT  AND  for  restraining  the  defendants,  the  company,  from  permitting 
or  allowing  the  trains  complained  of  to  pass  the  Swindon 
station  without  stopping,  and  that  the  defendant  Griffith 
threatened  and  intended  to  hold  the  plaintiff  liable  for  any 
loss  he  might  sustain  thereby,  but  although  they  the  plain- 
tiffs had  offered  to  indemnify  him,  the  defendant  Oriffith 
refused  to  join  with  them  as  a  co-plaintiff.  On  the  15th  of 
May,  1845,  a  motion  being  made  for  an  injunction  before  the 
Vice-Chancellor  Wigram,  his  Honour  ordered, —the  defen- 
dants, the  company,  undertaking  to  keep  certain  accounts, — 
that  the  motion  should  stand  over  with  liberty  to  the  plain- 
tiffs to  bring  two  actions  "against  the  defendants,  the  com- 
pany. The  plaintiff  in  pursuance  of  this  order,  brought 
two  actions  upon  their  covenant  against  the  defendants,  the 
company,  and  were  successful  in  both  of  them  (a).  The 
motion  for  an  injunction  was  thereupon  renewed,  and  His 
Honour  on  the  23rd  January,  1846,  pronounced  the  order,  a 
verbatim  copy  of  which,  extracted  from  the  Registrar's  Book, 
will  be  found  at  the  end  of  the  Lord  Chancellor's  judgment. 
It  will  be  seen — ^that  it  awarded  an  injunction,  the  effect  of 
which  was  that  the  defendants,  the  company,  were  compel- 
led to  direct  that  the  trains,  the  subject  of  dilute,  should 
stop  at  the  Swindon  station  for  the  refreshment  of  passen- 
gers :  that  it  ordered  that  the  defendants,  the  company, 
should  be  "  at  liberty"^  to  have  a  case  made  for  the  opinion 
of  the  Court  of  Exchequer,  and  that  the  form  of  such  case 
is  incorporated  in  the  order  (&). 

The  defendants,  the  company,  being  dissatisfied  with  His 

Honour^s  order,  appealed  therefrom  to  the  Lord  Chancellor. 

Mr.  Stuart,  Mr.  Romillyy  Mr.  Stevens^  and  Mr.Vhthank 

for  the  defendants,  the  company,  and  in  support  of  the  appeal 

motion,  insisted  that  the  trials  at  law  had  only  determined 

(a)  See  4  Railway  Cases,  190.       junction  are  reported,  4  Railway 
(6)  The  proceedings  upon  the      Cases,  175. 
renewal  of  the  motion  for  the  in- 
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that  the  tnins  eomplaiiied  of  were  not  ezpresB  trains,  and 
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80  the  covenant  might  have  been  broken.  But  that  was  Riobt  v.  Thb 
not  the  question  raised  by  the  bill.  The  statement  in  the  b"  Railway 
bill  was,  that  the  defendants,  the  company,  were  liable  in  Ooxpant  and 

Ghiffith  • 

damages  to  the  defendant  Oriffith.  That  was  the  ground 
upon  which  the  bill  proceeded,  and  that  point  had  not  been 
decided  at  law.  There  might  be  circumstances  and  trans- 
actions not  then  before  the  Court,  which  might  have  dis- 
abled the  defendant  Griffith  from  recovering  against  the 
plainti£b.  That  at  all  events,  until  that  question  was 
determined,  there  should  not,  in  such  a  case,  be  any  injunc- 
tion. That  if  the  plainti£b  were  wrong  in  their  suit,  there 
would  be  no  mode  of  compensating  the  defendants,  the 
company,  for  the  inconvenience  they  might  sustain,  whilst 
if  the  plaintiffs  were  right  it  would  not  be  difficult  to  fix 
the  damages  to  which  they  would  be  entitled. 

Mr.  TFborf,  Mr.  Bailey^  and  Mr.  Fitzherbert^  for  the 
plaintiSb,  against  the  appeal  motion,  urged  that  great  in- 
juiy  would  be  caused  to  the  plaintifib  if  the  injunction  was 
dissolved.  At  law,  they  would  have  no  sufficient  remedy, 
inasmuch  as  a  separate  action  would  have  t^o  be  brought  in 
respect  of  each  breach  of  the  covenant. 

Mr.  Amphlett,  for  the  defendant  Oriffith. 

The  Lord  Chancellor  said  that  it  was  quite  clear  as  far 
as  the  plaintiffs'  own  interest  was  concerned,  that  the 
plaintifib  had  no  locus  standi  in  the  Court  at  all ;  because 
it  was  in  respect  to  the  immediate  damage  to  the  profit 
arising  from  carrying  on  a  business,  which  they  were  not 
carrying  on,  that  an  injunction  was  asked.  That  was  not  the 
ground  upon  which  the  plaintiffi  rested  their  case.  The 
plaintiffii  said  they  were  under  liabilities,  which  gave  them  an 
interest  in  the  profit,  or  loss  of  profit,  obtained  by  the  defend- 
ant Oriffith,  and  under  a  covenant  they  were  liable,  or  might 
be  liable,  to  the  defendant  Griffith,  although  he  had  not  called 
upon  them  to  take  any  proceedings  to  enforce  his  supposed 
rights.  Now  the  Vice-Chancellor  Wigram  thought  that 
that  was  a  question  of  some  difficulty,  and  proposed  that  it 
should  be  a  matter  of  consideration  by  a  Court  of  Law :  and 
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^  ^^^-  the  plaintiffii,  as  it  was  understood,  were  desirous  of  going  on 
RiGBY  V.  Thb  with  that  case.  That  case,  which  now  stood  upon  the  order  of 
■"^Railway  *^®  Vice-Chancellor,  was  one  purely  of  law.  The  injunction 
Company  and  ^as  made  to  depend  upon  a  supposed  legal  right  or  legal 
liability.  The  plaintiffs  said,  because  they  were  liable  upon 
the  covenant,  they  asked  a  Court  of  Equity  to  protect  them 
in  order  to  prevent  the  damage,  for  which  they  might  under 
their  covenant  be  liable  to  make  compensation  to  the  de- 
fendant Oriffith.  That  was  an  equity  depending  upon  the 
legal  effect  of  the  covenant,  which  the  parties  had  entered 
into  between  themselves.  That  being  the  state  of  things, 
after  what  had  taken  place,  it  was  very  right  that  the  case 
should  proceed.  He  did  not  wish  to  take  upon  himself  to 
decide  that  matter.  The  Vice-Chancellor  had  thought  it  a 
matter  of  some  difficulty.  The  counsel  for  the  defendants, 
the  company,  had  asked  the  Court  to  put  it  in  that  form,  and 
the  other  parties  admitted  that  the  equity  depended  upon  the 
legal  right,  and  were  willing  to  put  it  into  a  course  of  legal 
inquiry,  how  far  there  might  be  validity  in  that  legal  right. 
It  was  therefore  right  to  put  it  into  a  course  of  legal  inquiry, 
what  was  the  legal  right  between  the  parties ;  and  then  the 
question  was,  what  ought  to  be  done  in  the  mean  time. 
Whether  there  ought  to  be  an  injunction,  or  any  other 
order  made,  which  might  secure  to  the  one  party  whatever 
he  might  ultimately  be  found  entitled  to,  with  the  least  pos- 
sible damage  to  the  other.  That  in  considering  a  case  of 
that  sort,  particularly  where  the  equity  depends  upon  a 
legal  right,  the  Court  looked  at  both  sides  of  the  question, 
and  looked  to  see,  according  as  the  decision  should  be  for 
one  side  or  the  other,  which  way  the  least  loss  would  fall 
upon  either  party  (a).  Now  if  the  Court  of  Law  should  be 
of  opinion  that  the  plaintiffs  had  no  right  of  action ;  that 
they  were  not  liable  to  the  defendant  Griffith ;  that  de« 
fendant  Griffith  had  no  right  of  action  against  them,  and 
therefore  there  was  no  legal  liability  in  the  plaintiib  under 
existing  circumstances,  then,  if  the  injunction  continued,  he 

(a)  Sec  Attorney    General    v.      208,  and  Hilton  v.  Lord  Gran" 
Mayor  of  Liverpool,  I  M.  &  C.      ville,  Cr.  &  Ph.  297. 
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was  to  coDBider  how  he  was  to  pve  compensation  to  the         ^^^^-     ^ 

defendants,  the  company.     He  could  not  conceive  the  pos-  Rigbt  v.  Thb 

sibility  of  pving  compensation  to  the  defendants,  the  com-  b^n^ailw^t 

panV)  for  the  loss  which  they  miirht  sustain  from  the  incon-  Company  and 
r  *    1    .  .        1      .  .      Gkiffith. 

venience  of  theur  express  trains  having  to  stop  a  certain 
length  ctf  time  at  Svdndon.    There  was  no  possible  mode 
of  ascertaining  it,  nor  would  a  jury  have  any  possible  means 
of  forming  a  conjecture.     On  the  other  hand,  if  it  turned 
out  that  the  plaintiffs  were  liable  for  any  loss  to  the  defen- 
dant Oriffith,  and  therefore  they  were  entitled  to  interfere 
and  protect  themselves  against  the  damage,  which  might 
be  sustained  by  the  defendant  Griffith,  undoubtedly  it  was 
a  damage  which  the  Court  could  ascertain,  and  which  the 
defendants,  the  company,  would  be  liable  to  pay  for  under 
their  covenant  with  the  plaintiffs.     16  occurred  to  him,  objecUonof 
therefore,  that  the  order  which  could  protect  all  parties  J^^^J^^ 
from  damage,   or  indemnify  them  for  any  damage  they  ual  by  reason 
might  sustain,  which  they  ought  not  to  have  sustained,  breacli  of  coye- 
would  be  to  dissolve  the  injunction,  the  company  undertak-  ^jdc"thr8ub- 
ing  to  pay  such  sum  of  money  by  way  of  damage  for  the  ject  of  a  sepa- 
violation  of  their  covenant  as  should  be  ascertained  in  such  mojtd  by  an 
manner  as  the  Court  should  direct.     That  would  entirely  ^y^^**^ 

avoid  all  the  difficulty,  which  had  been  suirgested  to  him  of  damages  as 

sbould  be  ascer- 
successive  actions  at  law.     At  common  law  the  jury  would  tained  in  the 

not  be  able  to  ascertain  the  damages.  But  the  order  would  d^^^J^j^^ 

leave  in  the  disposition  of  the  Court  in  what  way  the  da-  ^urt. 

mages  were  to  be  ascertained,  and  in  what  mode  they  were 

to  be  paid.    Of  course  the  defendants,  the  company,  would 

not  hesitate  to  give  security  to  be  approved  of  by  the 

Master  (a). 

His  Lordship  then  observed  (b)  that  he  did  not  understand 

(a)  See  Sanxter  v.  Foster^  Cr.  lates  to  the  dissolution  of  the  in- 

k  Ph.  303.  junction,  had  been  delivered,  that 

(6)  The  ensuing  part  of  the  Lord  his  attention  was  drawn  to  the 

Chancellor's  judgment  was  not  provision  of  the  order  respecting 

pronounced  in  the  uninterrupted,  the  case  for  the  opinion  of  the 

connective  form  in  which  it  ap-  Court  of  Exchequer.    There  then 

pears  here.    It  was  not  until  that  followed  that  kind  of  dialogue 

part  of  the  judgment,  which  re-  between   his  Lordship  and  the 
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^^^-    ^  why  the  case  should  be  mserted  in  the  order  unlees  the 

RioBT  V,  Thb    parties  agreed  upon  it,  or  the  Court  took  upon  itself  to 

Kiu»  Railway   se**^®  *h®  ^ase.    The  order  prescribed  the  case.    The  case 

Company  and  ^^as  to  be  in  the  words  mentioned  in  the  order.    That  must 

either  have  been  by  the  consent  of  the  parties,  or  by  the 

act  of  the  Court  itself  settling  the  case.  That  it  was  clear 

there  was  nothing  before  him,  showing  that  the  case, 

incorporated  in  the  order,  was  a  case  that  ought  to  bind 

the  parties.    It  was  not  the  course  of  the  Court  to  settle  a 

case.    The  parties  were  in  the  first  instance  to  try  if  they 

could  settle  a  case  amongst  themselves.    If  not,  the  course 

was  to  refer  it  to  the  Master.    He  was  quite  clear  the  case 

ought  to  state  so  much  of  the  transactions^  which  had  taken 

place  between  the  parties,  as  might  be  brought  before  a 

jury  in  order  to  influence  their  verdict ;  and  if^  as  had  been 

suggested,  a  transaction  took  pbce,  which  altered  the  power 

of  instituting  a  suit  by  the  pbintifib,  that  might  form  a 

material  consideration.     All  the  facts  should  be  stated, 

which  might  be  brought  before  a  jury,  as  they  had  actually 

occurred,  and  nothing  ought  to  be  stated  beyond  what 

would  influence  the  result  upon  the  liability  or  non-liability. 

His  Lordship  added  that  his  opinion  was,  when  the  Court 

was  applied  to  for  an  injunction  to  protect  parties  from  a 

violation  of  a  legal  right  of  the  parties  applying :  if  the  Court 

Equity  inter,     did  not  clearly  think  they  ought  to  have  what  they  asked,  or 

cMrcLTof  a  ^  ®v®^  if  i*  ^^f — ^^^^  ^  **  ^^'^^  *  v^T  ^1®*^  CBBQ^ — the  course 

^^  n***'  *     ®^  *'^®  Court  was  to  put  it  in  a  way  to  have  the  legal  right 

should  be  di-     ascertained,  and  the  duty  of  the  Court  was  to  protect  the 

rights  of  the  parties  in  the  mean  time ;  and  therefore  it 

ought  not  to  be  in  the  option  of  the  defendants,  the"  con^ 

pany ;  it  ought  not  to  be  as  at  present,  if  they  thought  fit. 

But  for  the  purpose  of  applying  the  equity  it  was  the  duty 

of  the  Court  to  have  the  legal  rights  ascertained  (a) ;  and 

counsel  in  the  cause,  which  un-  the  judgment  is  a  consolidation 

avoidably  often  takes  place  after  of  what  the  Lord  Chancellor  said 

the  decision  of  the  principal  point  in  the  course  of  that  dialogue, 
of  a  case.    The  remaining  part  of         (a)  His  Lordship  has  had  occa- 


rected. 
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tiierefore  the  order  he  should  make  would  be  to  have  a  case  ^     1M6. 


prepared  for  the  purpose  of  taking  the  opinion  of  a  Court  Rioby  v.  Thb 
of  Law,  as  to  the  liability  of  the  plaintife  to  any  action,  ^"^J^^^^ 
that  might  be  brought  by  the  defendant  Griffith,  for  any  Company  and 
breach  of  the  covenant,  contained  in  the  under  lease  under 
which  Defendant  Griffith  held ;  and  such  facts  were  to  be 
stated  as  might  be  considered  to  be  important  upon  the 
trial  of  the  legal  right. 


Order  OFyiCE-GHANCBLiiORWiGRAM,  23rd  Jan.»  1846  {a). 
— ^Tbis  Court  doth  order  that  an  injunction  be  awarded  to  re- 
strain the  defendants,  the  Great  Western  Railway  Company, 
from  directing,  or  permitting,  the  trains  mentioned  in  the  bill,  and 
advertised  as  express  trains,  or  any  of  them,  to  pass  the  Swindon 
station,  either  up  or  down,  save  in  case  of  emergency,  or  unusual 
delay  arising  from  accidents,  without  stopping  there  for  the  re- 
freshment of  passengers,  in  conformity  with  the  covenant  in  that 
behalf  contained  in  the  indenture  of  lease  of  the  18th  day  of 
December  1841 ;  and  from  directing,  or  permitting,  any  trains,  not 
bdng  a  goods  train,  or  a  train  to  be  sent  express,  or  for  special 
purposesp  or  a  special  purpose,  or  a  train  not  under  the  control 
of  the  said  company,  to  pass  the  Swindon  station,  either  up  or 
down,  save  in  case  of  emergency,  or  unusual  delay  arising  from 
accidents,  without  stopping  there  for  refreshment  of  passengers  in 
conformity  with  the  covenant  in  that  behalf  contained  in  the 
indenture  of  lease  of  the  18th  day  of  Dec.  1841,  until  the 
hearing  of  this  cause  or  until  the  frurther  order  of  this  Court : 
And  it  is  ordered  that  the  said  defendants,  the  Great  Western 
Railway  Company,  be  at  liberty  to  have  a  case  made  for  the 

Bion  before  to  remark  upon  the  case  of  the  Court  interposing  its 

necessity  of  the  Court,  where  it  injunction  to  prevent  nuisance, 

interferes  by  injunction  with  the  Dewhurst  v.    Wriffley,   1   C.   P. 

czerdse  of  a  legal  right,  providing  Coop.  327. 

for  the  matter  in  dispute  being  (a)  The  whole  of  the  order  here 

tried  at  law.  Motley  y.  Downmam,  set  out  is  not  necessary  for  folly 

3  M.  &  C.  14.    BramweU  v.  Hal-  understanding     the     judgment. 

comb,  ibid.  739,  and  Harmon  v.  There    are    reasons,     however, 

Jomes,  Cr.  &  Ph.  301.  which  make  it  desirable  that  it 

His  Lordship  has  laid  down  should  be  inserted  entire, 
the  same  doctrine  in  the  analogous 
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1846.  opinion  of  the  Court  of  Exchequer,  such  case  to  be  in  the  form 
RiGBT  i.  The  ^^  ^  ^^'^  effect  following,  that  is  to  say : — "On  the  18th  day  of 
Great  Wmt-  December  1841,  the  defendants,  the  Great  Western  Railway 
I^Mi^'r  ^D  ^^P^^y*  granted  to  the  plaintiffs  the  lease  in  the  bill  mentioned 
Griftitb.  to  bear  date  the  18th  Dec.  1841.  (Of  which  a  copy  is  to  be 
inserted  in  this  part  of  the  case.)  On  the  24th  Dec.  1841,  the 
plaintiffs  granted  to  the  defendant  Griffith  an  underlease  bearing 
date  the  24th  December  1 84 1 .  (Of  which  a  copy  is  to  be  inserted 
in  this  part  of  the  case.)  The  refreshment  and  other  rooms 
mentioned  in  the  said  lease  of  the  18th  Dec.  1841,  were  com- 
pleted and  opened  for  the  refreshment  of  passengers  in  the  sum- 
mer of  1842,  and  from  that  time  until  the  month  of  May,  1845, 
every  train  carrying  passengers,  except  the  trains  excepted  in  the 
covenant  of  the  company,  stopped  at  the  said  refreshment  rooms  for 
the  refreshment  of  passengers.  Upon  and  ever  since  the  1 2th  May, 
1845,  the  defendants,  the  Great  Western  Railway  Company,  have 
caused  two  trains  called  express  trains,  carrying  passengers,  and 
not  coming  within  the  exceptions  of  the  covenant  of  the  com- 
pany, to  run  on  every  day  except  Sundays,  between  Paddington 
and  Exeter,  one  train  running  from  Paddington  to  Exeter,  and 
the  other  from  Exeter  to  Paddington.  The  defendants,  the  com- 
pany, in  breach  of  the  covenant  in  that  respect  contained  in  the 
indenture  of  lease  of  the  18th  Dec.  1841,  have  caused  their  said 
express  trains  to  pass  the  Swindon  station  without  stopping 
there  for  the  refreshment  of  passengers.  In  consequence  of  these 
trains  not  so  stopping  the  defendant  Griffith,  the  under  lessee  of 
the  refreshment  rooms,  has  sustained  a  daily  loss.  The  plaintiffs 
had  notice  of  the  intention  of  the  company  to  commit  such 
breaches  of  covenant  before  the  commission  of  any  of  them,  and 
also  had  notice  of  the  commission  of  such  breaches  of  covenant 
by  the  said  company  immediately  after  the  commission.  The 
plaintiffs  by  ffiiog  a  bill  in  equity  against  the  said  company  on 
or  before  the  day  of  the  committing  the  first  or  any  other  of  the 
said  breaches  of  covenant  by  the  defendants,  the  Great  Western 
Railway  Company,  might  have  obtained  an  injunction  restraining 
the  company  from  committing  any  further  breach  of  their  said 
covenant.  The  plaintiffs  have  not  been  requested  by  the  defend- 
ant Griffith  to  file  such  biU,  or  to  do  any  other  act,  or  thing,  neces- 
sary or  proper  for  enfordng  the  fulfilment  or  performance  of  the 
said  covenant  of  the  said  company.  The  plaintiffs  have  not  filed 
such  bill,  or  done  any  other  act  or  thing  necessary  or  proper  for 
enforcing  the  fulfilment  or  performance  of  the  said  covenant  of  the 
said  company.    The  said  defendant  Griffith,  by  filing  at  his  own 
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expense  such  biU  as  aforesaid  in  the  name  of  the  plaintifis,  might  1^<^« 
haTe  obtained  an  injunction  restraining  the  said  company  from  itioBT  v.  Turn 
committing  any  further  breach  of  their  said  covenant.  The  said  Grsat  Wsst- 
defendant  Griffith  has  not  filed  such  bill,  or  done  any  other  act  or  Smpany^d 
thing  necessary  or  proper  for  enforcing  the  fulfilment  or  perform-  GurriTH. 
ance  of  the  said  covenant  of  the  said  company.  The  said  de- 
fendant Griffith  has  brought  an  action  against  the  plaintiffs  for 
the  breach  of  the  following  covenant  in  the  said  indenture  of 
underlease  :~that  is  to  say  that  they  the  said  plaintiffs,  their  exe- 
cutors, administrators,  and  assigns  should  and  would  from  time 
to  time,  and  at  all  times  during  the  continuance  of  the  term 
thereby  granted,  do  all  such  acts  and  things  as  should  be  neces- 
aary  and  proper  for  enforcing  the  fulfilment  and  performance  of 
the  covenants  and  agreements  particularly  recited  and  set  forth  in 
the  said  indenture  of  lease  of  the  18th  Dec.  1841,  contained 
on  the  part  of  the  defendants,  the  Great  Western  Railway  Com- 
pany—for giving  the  full  benefit  and  advantage  to  the  said  defend- 
ant Griffith,  his  executors,  administrators,  and  assigns,  of  the  re- 
freshment room  and  premises  by  the  said  indenture  of  underlease 
demised  during  the  term  thereby  granted  in  the  same  manner  as 
if  he  the  defendant  Griffith  were  the  assignee  of  the  said  covenant. 
The  breach  of  covenant  assigned  by  the  said  defendant  Griffith  in 
such  action  is  that  the  company  have  committed  the  aforesaid 
breaches  of  covenant,  and  although  the  plaintiffs  could  and  might 
have  done  the  necessary  and  proper  acts  and  things  for  enforcing 
the  fulfilment  and  performance  of  the  said  covenant  of  the 
said  company,  and  by  so  doing  have  enforced  such  fulfil- 
ment and  performance,  of  all  which  premises  the  plaintiffs 
had  notice,  yet  they  neglected  and  omitted  to  do  any  such 
act  or  thing  to  the  damage  of  the  said  defendant  Griffith."  And 
the  question  in  such  case  is  to  be  whether  the  aforesaid  action 
can  be  maintained  by  the  defendant  Griffith  against  the  said 
plaintiffs. — And  the  judges  are  to  be  attended  with  such  case, 
and  the  judges  by  or  before  whom  the  said  case  shall  be  heard 
are  to  be  at  liberty  to  state  any  matter  specially.  But  such  case 
if  taken  is  to  be  set  down  for  argument  by  the  defendants,  the 
company,  within  the  first  ten  days  of  next  Easter  Term.  And  it 
is  ordered  that  the  defendants  be  at  liberty  to  apply  to  this  Court 
as  they  may  be  advised.  And  it  is  ordered  that  all  costs  at  law 
and  in  equity  be  reserved. — Beg.  Lib.  B.  1845,  fol.  735. 
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GURWBT  V. 
SiPPINOS. 

One  assigning  a 
mortgage  in 
order  to  secure 
his  own  debt  is 
in  the  situation 
of  a  surety ; 
and  may  insist 
upon  proceed- 
ings for  the  re- 
covery of  the 
money  due, 
unless  his 
creditor,  the 
assignee,  will 
relieve  him 
from  all  claim 
beyond  what 
the  mortgage 
may  produce. 


GURNEY  V.  SEPPINGS  AND  NOKES. 

Thb  defendant  Nokes  executed  a  mortgage  of  an  estate 
belonging  to  him  for  securing  to  the  defendant  Seppings  a 
debt  of  10,000/.  The  defendant  Seppings  afterwards 
borrowed  from  the  phintifis  10,000/.  upon  the  security  of 
the  mortgage  of  an  estate  belonging  to  himself,  and  he  at 
the  same  time  assigned  to  them  as  a  further  security  the 
mortgage  executed  to  him  by  the  defendant  Nokes  of  his 
estate.  The  defendant  Seppings  having  called  upon  the 
defendant  Nokes  to  pay  the  10,000/.  to  the  plaintifls,  and 
the  defendant  Nokes  having  neglected  to  do  so,  the 
defendant  Seppings  brought  an  action  against  him  upon  the 
covenant  in  the  mortgage  from  the  defendant  Nokes  to 
the  defendant  Seppings.  The  plaintiffs,  being  desirous  that 
the  money  should  not  be  called  in,  filed  a  bill  to  restrain 
proceedings  in  the  action. 

The  Vice-Chancellor  of  England  granted  an  injunction. 
This  was  a  motion  by  way  of  appeal  from  his  order. 

Mr.  James  Parker  and  Mr.  Smythe^  for  the  defendant 
Seppings,  in  support  of  the  appeal  motion  stated,  that  the 
security  of  the  mortgage  executed  by  the  defendant  Nokes 
to  the  defendant  Seppings  was  expected  to  be  deficient,  and 
that  it  was  important  to  the  defendant  Seppings  to  get  aa 
much  as  possible  from  his  co-defendant  Nokes,  the  mort- 
gagor. The  position  of  the  defendant  Seppings  was  that  of 
a  surety,  and  he  had  a  right  to  have  all  remedies  enforced. 
He  had  offered  to  give  the  conduct  of  the  action  to  the 
plainti&,  provided  they  would  prosecute  it  with  diligence. 
Of  course  it  was  not  his  intention  to  receive  the  money  if 
recovered. 

Mr.  Walker  and  Mr.  Rogers^  for  the  plaintiffs,  and  against 
the  appeal  motion,  contended  that  the  defendant  Seppings 
had  no  longer  any  beneficial  interest  in  the  debt,  secured 
by  the  mortgage  of  the  defendant  Nokes  to  tha  defendant 
Seppings ;  inasmuch  as  his  own  debt  to  the  plaintifis  was  as 
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great  as  such  mortgage  debt.  The  effect  of  the  assignment  I8^g« 
was  to  convert  him  into  amere  naked  trustee  for  the  plaintiff.  Gurnit  «. 
The  LoBD  Chancbllob  said,  the  question  was,  whether  the  ^'''i^^'"* 
plaintifls,  as  assignees  of  the  debt  and  mortgage,  had  such 
an  interest  in  the  money  as  would  entitle  them  to  restrain 
the  defendant  Seppings  from  suing  the  defendant  Nokes, 
his  mortgagor,  upon  the  covenants  contained  in  the  mort- 
gaged deed.  The  plaintifb  being  assignees  of  the  debt 
and  mortgage,  had,  it  was  true,  the  first  interest  in  the 
money  to  be  paid  by  the  defendant  Nokes.  On  the  other 
hand,  the  defendant  Seppings  said,  he  was  under  a  per- 
sonal responsibility  and  had  given  a  mortgage  of  his  estate, 
and  that  having  thus  an  interest  in  the  money  due  from 
the  defendant  Nokes,  he  had  a  right  to  recover  it.  The 
defendant  Seppings  stood  in  the  situation  of  surety  for  the 
amount  of  10,000/.  to  the  plaintiff,  and  was  bound  to  make 
good  to  them  any  difference  there  might  be  between  that 
sum  and  the  amount  to  be  realised  upon  the  mortgage 
security  executed  by  the  defendant  Nokes.  The  defendant 
Seppings  did  not  stand,  as  was  argued,  in  the  situation  of  a 
naked  trustee.  As  surety  he  had  an  interest  in  the  amount 
to  be  obtained  from  the  defendant  Nokes,  the  mortgagor ; 
and  being  liable  for  the  whole  10,000/.  to  thoplaintiffi,  he 
had  a  right  to  endeavour  to  realise  what  he  could  from  the 
mortgagor.  The  plaintifis  could  not  restrain  the  defendant 
Seppings  from  enforcing  his  security,  and  still  held  him 
liable.  If  they  chose  the  injunction,  they  must  take  to  the 
security  given  by  the  defendant  Nokes  in  satisfaction  of 
their  debt.  The  phuntiffis  might,  if  they  pleased,  take 
an  injunction,  upon  the  terms  that  they  released  the 
defendant  Seppings  from  all  claims  upon  him  beyond  what 
might  be  produced  by  the  defendant  Nokes*  mortgage 
security.  It  seemed  to  have  been  the  impression  of  the 
Vice-Chancellor  that  such  would  be  the  eflbct  of  his  order ; 
but  that  was  a  question  of  great  nicety,  and  it  was  not 
necessary  to  leave  the  parties  to  realise  that  equity.  The 
defendant  Seppings  should  undertake  to  pay  into  Court,  or 
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^     ^^^'     ,  to  pay  to  the  plamtiff,  the  amount  which  might  be  recovered 

GuRNKT  9.        from  the  defendant  Nokes. 

S.PFIN08.  rp^g  ^j^g^  ^f  ^^  Vice-chancellor  was  reversed,  and  the 

injunction  dissolved  (a). 


1846. 
July  7. 


H.1C1CIN0  9.  HEMMING  »•  DINGWALL. 

Dingwall. 

^  h^"*'       Th«  Vice-Chancellor  of  England  had  refused  the  plaintiflTs 

paued,  eniarg-  application  to  enlarge  publication,  and  this  was  a  motion 

^J^^^.    ^y  way  of  appeal  from  his  decision. 

Mr.  Willcock  for  the  plaintiff,  in  support  of  the  motion, 
stated  that  no  application  had  been  made  to  the  Master,  in 
consequence  of  the  plaintiff's  solicitor  having  computed  the 
time  by  calendar  instead  of  lunar  months,  and  through 
this  misconception  or  inadvertence,  allowed  the  period  to 
elapse.  The  Vice-Chancellor  did  not  think  that  this  cir- 
cumstance was  a  reason  for  indulgence.  He  could  not  deny 
that  there  had  formerly  been  some  delay  in  the  cause,  but 
latterly  it  had  been  prosecuted  with  diligence.  Considering 
the  long  vacation  was  so  near,  no  injury  would  accrue  to 
the  defendants,  by  granting  the  order  sought. 

Mr.  RomiUy  and  Mr.  Southgate^  for  the  defendants  and 
against  the  appeal  motion,  said  the  time  had  been  suffered 
to  expire  from  ignorance,  and  submitted  that  no  case  was 
made  out  for  relaxing  the  operation  of  the  general  orders 
of  the  Court. 

The  Lord  Chancellob  said  it  was  the  duty  of  solicitors  to 
know  what  is  the  practice  of  the  Court ;  and  he  was  not  dis- 
posed to  pay  much  attention  to  an  excuse  of  ignorance,  and 
more  especially  on  plain  matters ;  there  was  no  apology  for 

(a)  See  ''Right  of  Surety  to  ditor  to  put  the  bond  in  suit 
call  on  principal  debtor  to  pay.  against  any  principal  debtor.'^ 
.Right  of  Surety  to  call  on  ere-      1  C.  P.  Cooper,  612—616. 
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ignorance  of  that  kind.  He  wished  the  profession  to  un-  1M6. 
derstandy  that  whatever  might  be  the  result  to  cliaits,  an  Hsm m ino  v. 
error  in  practice  does  not  always,  nor  in  general,  furnish  a  ^^^^^^^^ 
claim  to  the  indulgence  of  the  Court.  Solicitors  must  not 
speculate  upon  indulgence,  in  consequence  of  slips  of  prac- 
tice ;  if  they  did  so,  they  would  often  mislead  themselves 
and  their  clients.  All  cases  of  this  kind  must  be  deter- 
mined according  to  their  peculiar  circumstances.  Here  it 
appeared  that  there  had  been  a  slip  or  error,  that  must  be 
ascribed  not  to  ignorance,  but  accidental  inadvertence.  It 
was  said,  that  at  first  there  had  been  delay ;  it  was  a 
common  case  to  do  nothing  until  the  last  moment,  and  then, 
there  was  often  too  great  haste.  However,  the  plaintiff 
had  in  this  case  exercised  all  proper  diligence,  during  the 
latter  part  of  the  time  in  which  this  suit  had  been  pending. 
There  was  clearly  a  bonft  fide  intention  to  go  on  with  the 
suit.  Then  having  regard  to  the  period  of  the  year,  it  did 
not  appear  that  the  defendant  could  possibly  get  rid  of  the 
suit  at  present.  He  would  not  be  prejudiced.  Upon  the 
whole,  and  under  the  particular  circumstances,  he  should 
make  an  order  that  publication  should  be  enlarged  to 
the  first  ^y  of  Michaelmas  Term. 


The  reporter  has  frequently  heard  Lord  Lyndhurst  express  his  Conrt  of  Chan- 
snrprise,  that  the  Court  of  Chancery  should  be  less  indulgent  than  ^^  ^^^  indul- 
the  Common  Law  Courts  to  parties,  who  have  neglected  to  com-  c^s  of  Com- 
ply  with  the  rules  of  procedure.     In  the  latter  nothing  is  more  mon  Law  to 
usual  than  to  relieve  both  plaintiffs  and  defendants  firom  the  con-  ^^  tTcompW^' 
sequence  of  mistakes  occasioned  sometimes  by  ignorance,  some-  with  rules  of 
times  by  negligence,  in  cases  altogether  analogous  to  those  in  P'^^*^^''^* 
which  the  former  have  repeatedly  declined  to  interfere.     This 
relief  is  of  course  granted  upon  terms,  but  those  terms  are  so  well 
known  as  to  be  found  in  all  the  Common  Law  books  of  practice. 
On  several  recent  occasions.  Lord  Lyndhurst  showed  a  dispo- 
sition to  abate  the  rigour  of  the  Court ;  and  where  no  harm  could 
accrue  to  the  opposing  party,  he  occasionally  complied  with  the  7)a//|,„p^^  ^ 
application.     He  did  so  in  DalUmore  v.  Ogilme^  November,  1845.   OgiM: 
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HXMICINO  V. 
D1NOWAX.L. 


Harrit. 

Dictam  of  Sir 
J.  Leach. 


In  that  case  the  Vioe-Chanoellor  of  England  had,  in  June,  1845, 
diBmiased  the  hill,  when  an  application  was  made  to  the  Lord 
Chancellor  that  it  might  he  restored.  There  was  an  allegation 
that  the  cause  had  heen  for  some  time  under  compromise,  and 
that  this  had  put  the  plaintiff  off  his  guard,  and  preyented  him 
from  taking  the  measures  necessary  for  keeping  his  suit  on  foot. 
Lord  Lyndhurst  thought  there  was  not  sufficient  eyidence  that 
the  plaintiff  had  heen  misled  by  the  negotiation  for  a  compromise, 
but  he  nevertheless  discharged  the  Vice-Chancellor's  order  upon 
terms. 

A  reference  to  WaltMley  t.  Frcude,  1  Russell  &  Mylne,  334, 
will  show  the  change  operated  in  Lord  Lyndhurst's  mind,  although 
the  case  was,  as  he  said,  a  very  hard  one.  The  reporter  was  coun- 
sel both  in  Walmsley  v.  Froude,  and  DaUimore  v.  Ogilme, 

The  reporter  is  in  possession  of  the  note  of  a  dictum  of  Sir  John 
Leach,  questioning  the  justice  of  forcing  a  recommencement  of 
the  litigation,  and  a  repetition  of  the  expense  on  both  sides,  where 
conditions  can  be  imposed,  which  will  afford  ample  indemnity  for 
the  default. 

The  dictum  was  in  a  case  of  CressweU  v.  Harria,  reported  1 
C.  P.  Coop.  492.  That  case,  it  will  be  seen,  was  one  in  which  there 
had  been  a  mistake  similar  to  that  in  the  principal  case,  and  which 
mistake  Sir  John  Leach  would  give  no  opportunity  of  correcting, 
upon  the  ground,  however,  that  there  was  no  honest  purpose  to 
prosecute  the  suit. 


1846. 
July  7. 


Hardt  v. 
Hakdy. 

Time  allowed 
for  getting  in 
the  answer  of 
the  other  de- 
fendantSy  plain- 
tifr  having 
omitted  to  take 
steps  for  that 
purpose  in  con- 
sequence of  an 
arrangement 
with  the  prin- 
cipal defendant. 


HARDY  V.  HARDY. 


This  was  a  bill  filed  in  March,  1842,  by  a  son  against  his 
father.  The  father  was  the  principal  defendant.  The 
defendant,  the  father,  put  in  his  answer,  and  there  was  an 
arrangement,  the  result  of  which  was,  that  the  suit  ceased 
to  be  prosecuted.  Soon  after  the  plaintiff  went  to  New 
Zealand.  In  February,  1845,  the  defendant,  the  father, 
moved  to  dismiss  the  bill  for  want  of  prosecution,  when  the 
Vice-Chancellor  of  England,  under  the  circumstances, 
directed  that  the  motion  should  stand  over  for  twelve 
months ;  in  order  that  the  plaintiff^s  solicitor  might  write 
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to  his  client  for  instructions.    The  twelve  months  having         1846^ 
expired,  the   defendant,   the  father,   again  renewed   his  Hardt,». 
motion;  when  his  Honour  ordered  that  the  plaintiff  should  ^^*"^- 
file  a  replication  within  a  week,  and  if  he  did  not,  his  bill 
was  to  be  dismissed. 

Mr.  Fooks^  for  the  plaintiff,  moved  by  way  of  appeal  from 
his  Honour's  order,  and  stated  that  it  was  out  of  the  plain- 
tiff^s  power  to  comply  with  it.  That  under  the  93rd  Order 
of  May,  1845,  only  one  replication  is  to  be  filed  in  each 
cause.  That  it  was  the  policy  of  the  new  orders  to  avoid 
occasion  for  a  second  replication.  That  for  this  reason, 
where  there  has  been  a  motion  to  dismiss,  and  there  have 
been  other  defendants,  whose  answers  had  not  been  put  in, 
and  it  would  be  necessary  to  file  a  replication  to  those 
answers  also,  it  had  been  the  usual  course,  that  the  motion 
to  dismiss  should  stand  over  for  a  reasonable  time  (a).  He 
then  read  affidavits  to  show,  that  prior  to  the  plaintiff 
leaving  England,  there  was  every  reason  to  believe  that  the 
further  prosecution  of  the  suit  would  be  unnecessary.  The 
arrangement  then  come  to  had,  however,  been  violated  by 
the  defendant,  and  it  was  now  determined  to  proceed 
with  the  suit  to  a  hearing  immediately. 

Mr.  Baily^  for  the  defendant,  in  opposition  to  the  motion, 
argued  that  the  affidavits  did  not  show  any  such  understand- 
ing, as  ought  to  deprive  his  client  of  the  right  to  insist  upon 
the  strict  course  of  practice. 

The  Lord  Chancbllor  said  the  case  put  by  the  plaintiff's 
counsel  was,  that  the  matter  stood  over  on  an  understanding ; 
and  that  the  defendant  had  now  taken  advantage  of  the 
plaintiff's  absence  abroad,  and  moved  to  dismiss  the  bill  for 
want  of  prosecution.  That  there  was  reason  to  think  that 
the  defendant  misled  the  plaintiff,  so  as  to  prevent  him  from 
proceeding.  He  knew  the  plaintiff  had  gone  to  New 
Zealand,  and  the  several  arrangements,  which  took  place, 
sufficiently  explained  why  the  suit  had  not  gone  on.  An 
arrangement  having  been  made  with  the  principal  defendant, 

(a)  See  StuU<m  v.  Toflor,  4  Hare,  608. 
c 
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Hakdt  v. 
HxaDT. 


the  plaintiff  did  not  proceed  to  get  in  the  answers  of  the 
other  defendants.  The  solicitor  of  the  plaintiff  had  now 
received  a  communication,  that  he  was  to  go  on  ¥dth  the  suit. 
There  was  nothing  to  show  that  there  had  been  any  delay, 
since  the  plaintiff's  solicitor  bad  received  a  communication 
from  his  client.  The  Vice-ChanceDor's  order  was,  that  the 
plaintiff  should  reply  within  a  week,  which  was  under  the 
circumstances  impossible ;  it  was  tantamount  to  an  imme- 
diate dismissal  of  the  biU.  There  was  reason  to  suspect, 
that  there  was  not  much  of  substance  left  to  be  done  in  the 
suit.  This  might  account  for  what  had  taken  place.  At 
all  events,  there  was  now  nothing  to  prevent  the  suit  from 
being  put  in  a  position  to  be  prosecuted.  The  plaintiff 
must  undertake  to  get  in  the  answers,  and  file  a  replication, 
by  the  first  day  of  Michaelmas  Term. 


1846. 
July  7th. 

^■^ ' 

Attobnbt 
gsnbral  v. 
worcistbr 
coepo&ation. 

Under  the 
Mnnicipal  Cor- 
poration Act, 
Mayor,  Alder- 
men and  Citi' 
tetu,  not  BuT' 
geueit  is  the 
proper  descrip- 
tion in  the  case 
of  adty. 


ATTORNEY  GENERAL  v.  WORCESTER 
CORPORATION. 

The  information  styled  the  defendants  ^Hhe  Mayor,  Alder- 
men, and  Burgesses  of  the  City  of  Worcester.'*  They  put 
in  their  answer  and  entitled  it  '^  The  answer  of  the  Mayor, 
Aldermen,  BXidCitizeTis  of  the  City  of  Worcester.''  The  Clerk 
of  Records  and  Writs  had  overlooked  the  variance  in  the 
description  in  the  title  of  the  answer  from  the  description 
in  the  information,  and  had  filed  it. 

It  appeared  that^  previously  to  the  passing  of  the  Muni- 
cipal Corporation  Act,  the  Corporation  used  and  was  known 
by  the  style,  and  title  of  the  Mayor,  Aldermen,  and  Citizens 
of  the  City  of  Worcester,  and  that  after  the  passing  of  that 
Act  they  for  some  time  used  and  were  known  by  the  style  and 
title  of  the  Mayor,  Aldermen,  and  Burgesses  of  the  City  of 
Worcester,  but  that  on  the  4th  January,  1844,  the  Corpo- 
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tation  came  to  a  resoluticm  to  use  in  future  the  style  and         1^46^^ 
titie  of  the  Mayor,  Aldermen,  and  Citizens  of  the  City  of  Attorniy 
Woreester,  and  they  had  ever  since  accordingly  used  and  ^*  acM™ 
been  known  by  such  last-mentioned  style  and  title,  and  had  Co&poration. 
granted  all  their  leases  by  such  style  and  title.     The  relators 
threatening  to  apply  that  the  answer  might  be  taken  off  the 
file  upon  the  ground  of  the  above-mentioned  variance,  the 
defendants,  on  the  15th  January,  1846,  moved  before  Vice- 
Ghancellor  Wigram  that  they  might  be  at  liberty  to  amend 
their  answer  by  entitling  it  **  the  answer  of  the  defendants 
the  Mayor,  Aldermen,  and  Citizens^  in  the  information  called 
the  Mayor,  Aldermen,  and  Burgesses  of  the  City  of  Wor- 
cester,*^ but  his  Honour  did  not  consider  the  amendment 
desired  of  any  consequence,  and  refused  the  application. 

The  defendants  now  moved  by  way  of  appeal  before  the 
Lord  Chancellor,  who  did  not  agree  with  the  Court  below  in 
considering  the  amendment  desired  as  not  being  of  any 
consequence,  and  after  referring  to  the  6th,  the  137th,  and 
the  142nd  sections  of  the  Act  for  regulating  Municipal 
Corporations  in  England  and  Wales,  5  &  6  Will.  IV.  c.  76, 
expressed  an  opinion  that  in  the  case  of  a  dty  *^  Mayor, 
Aldermen,  and  Citizens'*  is  the  proper  description,  and 
directed  that  the  answer  should  in  its  title  be  amended  as 
desired,  the  same  being  resealed  by  the  defendants. 

Mr.  Roltj  for  the  defendants,  in  support  of  the  appeal 
motion. — Mr.  Wood  and  Mr.  Harwood  for  the  relators, 
against  it. 


During  the  sittings  similar  orders  were  made  in  some  other 
cases  of  the  same  kind. 

The  early  statutes  and  early  rolls  of  Parliament  in  general 
observe  the  distinction  between  citizens  and  burgesses.  Take  for 
instance  the  following  passage,  which  occurs  in  a  statute  of 
Richard  II.  :  £t  quelconque  persone  de  mesme  le  roialme 
qoaYera  desore  la  dite  somonce,  soit  il  Ercevesque,  Evesque, 
Abbe,  Priour,  Due,  Cent,  Baron,  Baneret,  Chivaler  de  Goniee, 
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Attobnbt 
Gbnsbal  V, 

WoaCVSTBR 

Corporation. 


Citeeein  de  Cite,  Burgeis  de  Burgh,  on  aatre  siugolere  penone  ou 
comminaltee  quelconqe,  &c.  A  more  ancient  statate,  that  of 
Merton,  speaking  —  de  dominis  qui  maritaverint  illos  quos 
habent  in  custodia  vUlanU  vel  aliU,  sieut  hurgennhuB,  ubi  dispara- 
gentur  —  Lord  Coke  has  thought  it  necessary  to  explain  that 
the  act  extends  also  to  citizeM,  because  all  cities  were  first 
boroughs. 


1846. 
July  7th. 

*        \         * 

Blbnkim* 
SOPF  9.  Buur- 

KIM80PP. 

It  it  not  a  suffi- 
dent  ground 
for  setting  aside 
an  order  giving 
leaye  to  senre 
subpoena  oat  of 
the  jurisdiction, 
that  the  affida- 
Tit,  upon  which 
it  is  obtained, 
relates  only  to 
the  place  of 
defendant's 
residence. 


BLENKINSOPP  v.  BLENKINSOPP. 

This  suit  was  to  enforce  an  order  of  the  Privy  Council 
sequestrating  real  estates  of  the  defendant  situate  in  Eng- 
land. It  came,  therefore,  within  the  acts  2  Will.  IV.  c. 
33,  and  4  &  5  Will.  IV.  c.  82,  for  effectuating  the  service 
of  process  issuing  from  the  Court — ^being  a  suit  concerning 
lands,  or  a  charge,  lien,  judgment,  or  incumbrance  thereon. 
Under  the  33rd  of  the  General  Orders  of  8th  May,  1845  (a), 
the  Master  of  the  Rolls  made  an  order  dated  23rd  January, 
1846,  giving  the  plaintiff  liberty  to  serve  a  subpoena,  for 
the  defendant  to  appear  and  answer,  in  Scotland.  This 
order  was  made  upon  an  a£Bidavit  of  Robert  Oordon  of 
Edinburgh,  messenger  at  arms,  stating: — That  he  knew  the 
person  of  the  defendant,  and  that  the  defendant  had  been 
for  some  time  past  residing,  and  did  then  reside,  in  the 
Sanctuary,  or  within  the  precincts,  of  the  Palace  of  Holy- 
rood,  and  that  his  name  appeared  in  the  register  of  persons 
under  personal  protection  within  the  said  Sanctuary  or  pre- 
cincts, and  that  the  deponent  saw  him  personally  within  the 


(a)  When  a  defendant  in  any 
suit  is  out  of  the  jurisdiction  of 
the  Court,  the  Court,  upon  appli- 
cation supported  by  such  evidence 
as  shall  satisfy  the  Court  in  what 
place  or  county  such  defendant 
is  or  may  probably  be  found,  may 


order  that  the  subpcena  to  appear 
to  and  answer  the  bill  may  be 
served  on  such  defendant  in  such 
place  or  county,  or  within  such 
limits  as  the  Court  thinks  fit  to 
direct— Beav.  Ord.  297. 
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said  Sanctuary  or  precincts  on  the  day  preceding  (a).    The         ^s^Q* 
defendant  being  advised  that  the  order  of  the  Master  of  Blxnkinmpp 
the  Rolls  was  erroneous,  entered  his  appearance  with  the  Jo^p';*''"^" 
registrar  (ft),  and  gave  a  notice  of  motion  before  the  Lord 
Chancellor  to  discharge  it. 

Mr.  Wakefield  and  Mr.  Faber^  for  the  motion,  submitted 
that  the  affidavit,  merely  showing  the  fact  of  residence  out 
of  the  jurisdiction,  was  not  sufficient.  That  there  ought  to 
be  evidence  as  to  merits,  or  that  the  suit  was  at  all  events  of 
such  a  nature,  that  it  was  proper  to  give  leave  for  the 
senrice  of  the  subpcena  abroad  (c).  The  suit,  instead  of 
relating  to  land,  or  a  charge  upon  lands  in  England,  as 
was  alleged  in  the  present  instance,  might  relate  to  lands 
situated  in  France,  and  the  defendant  might  be  a  foreigner, 
who  had  never  been  within  the  Queen's  dominions. 

Mr.  Olasse  and  Mr.  Moxoriy  for  the  plaintiff,  opposed  the 
motion. 


Fonnof  or*  (a)  Upon  motion  this  day  made 
^▼f  to"*  unto  this  Court,  by  Mr.  George 
aerve  tab-  Tamer  and  Mr.  Ward  of  counsel 
pcena  out  of  for  plaintiff,  it  was  alleged  that  the 
^^j^J^  plaintiff  exhibited  her  bill  m  this 
Court  against  the  defendants. 
That  the  defendant,  George  Tho- 
mas Leaton  Blenkineopp,  resides 
in  the  Sanctuary,  or  within  the 
precinct,  of  the  Palace  of  Holyrood 
in  the  kingdom  of  Scotland,  as  by 
the  affidavit  of  Robert  Gordon 
now  read  appears.  It  was  there- 
fore prayed  that  the  pUdntiff  may 
be  at  liberty  to  serve  a  subpoena 
for  the  defendant,  George  Thomas 
Leaton  Blenkinsopp,  to  appear  to 
and  answer  the  plaintiff's  bill  on 
the  said  defendant,  at  Holyrood 
aforesaid,  or  elsewhere  in  that  part 
of  the  United  Kingdom  oJled 
Scotland;  which  is  ordered  ac- 
cordingly ;  and  that  the  time  within 
which  the  defendant,  George  Tho- 


mas Leaton  Blenkinsopp,  is  to 
appear  to  the  said  bill  is  to  be 
eight  days  after  such  senrice,  and 
that  the  time  within  which  the 
said  defendant  is  to  plead, 
answer,  or  demur  thereto,  or 
obtain  further  time  from  the 
Court  to  make  his  defence  to  the 
said  bill,  is  to  be  one  month  after 
such  appearance. 

{h)  A  party,  manifestmg  a  design   ParkerY.Nfw^ 
to  elude  the  service  of  a  subpcena,  comb.  Entry  of 
can  have  no  greater  privilege,  than  ^^JJ^**^*^ 
if  it  be  actuaUy  served,  but  the  ^^ 
service  is  alleged  to  have  been  at- 
tended with  irregularity.     Before 
any  application  can  be  made  in  his 
behalf,  he  must  enter  his  appear- 
ance with  the  registrar.    Parker 
V.  Newcomb,  V.  C.  July,  1823. 

(e)  .See  the  affidavit  in  De  Saul-^ 
cy  r.De  Saulcy,  1  C.  P.  Coop. 
116. 
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1846.  The  Lord  Chancellor  said  that  the  33rd  General  Order 


gOPP. 


Blbnkinmpp  of  May,  1846,  required  no  affidavit  of  merits.  It  left  the 
v^Blenwn-  eyidence  to  the  discretion  of  the  Court.  He  was  not 
called  upon  to  determine,  whether  the  mere  circumstance  of 
residence  in  a  foreign  country  was  enough.  There  was, 
however,  nothing  to  prevent  the  Court  from  inspecting  the 
record  of  the  bill,  and  ascertaining,  in  that  way,  that  the 
subject  of  it  was  one,  in  which  service  out  of  the  jurisdic- 
tion should  be  permitted  (a).  He  would  not  set  aside  the 
order  of  the  Master  of  the  Rolls  upon  the  suggestion  that, 
for  anything  appearing  by  the  affidavit,  the  facts  might  be 
such  as  not  to  justify  the  order. 
Motion  refused. 


Serrice  of  sub-       If  ^^  ^^t  had  not  been  of  a  kind  comprehended  by  the  acts 
poeiiA  out  of       of  the  2nd  Will.  IV.  c.  33,  and  4  &  5  Will.  IV.  c.  82,  still  the 
^*i^?^°  33rd  General  Order  of  8th  May,    1845,   applies  to  any  suit 
comprehended    where  the  defendant  is  out  of  the  jurisdiction.    This,  indeed,  was 
vSmiv!^  ^    contested  in  the  late  case  of  Whitmore  v.  Ryan,  4  Hare,  612.    It 
was  there  argued  that  the  33rd  Greneral  Order  of  May,  1845, 
must  be  taken,  not  as  introducing  a  new  jurisdiction,  but  as  ap- 
plying only  to  the  jurisdiction  already  existing,  and  that  such 
jurisdiction,  being  wholly  conferred  by  the  two  acts  of  WiU.  IV. 
cannot  extend  to  any  suits,  except  such  as  are  there  described. 
The  Court  had        It  must  be  now  admitted  that  prior  to  the  acts  of  Will.  IV.  the 
no  authority  to   Court  had  no  authority  to  direct  serrice  of  a  subpoena  to  appear 
service  in  any     *^^  answer,  out  of  England  and  Wales.    As  long  ago  as  the  year 
suits  prior  to       1698,  Lord  Somers  (Cowalad  v.  Cely,  Pr.  Ch.  83)  said  he  doubted 
whether  a  foreigner  could  be  served  with  a  subpoena  in  a  foreign 
country.  This  doubt  was  probably  not  diminished  by  a  suggestion 
of  Hutchins  (who  had  been  a  Commissioner  of  the  Great  Seal)  of 
the  danger  that  might  attend  such  an  operation.  Hutchins  said  he 
remembered  that  the  Great  Duke  of  Tuscany  had  laid  several  per- 
sons by  the  heels  for  executing  a  commission  to  examine  witnesses 
in  his  dominions  without  his  leave.  After  some  vacillation,  the  pro- 
priety of  the  doubt  of  Lord  Somers  was  shown  by  the  decisions  (6) . 

(a)  See  the  form  of  the  order      Coop.  118. 
in  Pkittipi  V.  Phitt^,  1  C.  P.         (6)  The  cases   are  Bmarke  v. 


those  acts. 


80PP. 
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But  althongh  it  cannot  be  disputed  that  at  the  time  of  the  1846. 
promulgation  of  the  33rd  General  Order  of  May,  1845,  there  blbnkinsopp' 
existed  no  power  in  the  Court  for  effectuating  sorvioe  abroad  of  a  v.  Blknkin- 
subpoena  to  appear  and  answer,  except  in  cases  mentioned  in  the 
two  acts  of  Will.  IV .  yet  those  general  orders  are  made  not  merely 
in  pursuance  of  all  former  powers  enabling  the  Chancellor  in  that 
behalf,  but  of  the  two  acts  of  3  &  4  Vict.  c.  94,  and  4  &  5  Vict, 
c.  52,  for  &cilitating  the  administration  of  justice  in  the  Court  of 
Chanceiy.  And  all  orden  of  the  Court  expressed  to  be  made  in 
pursuance  of  those  acts  are  thereby  made  as  binding  on  the 
Court,  as  if  the  proyisions  contained  in  such  orders  had  been 
expressly  enacted  by  Parliament.  And  it  was  truly  said  in 
Whitmore  y.  Rytm,  that  the  order  must  be  read  as  if  the  very 
words  of  it  had  been  contained  in  the  act,  and  if  that  was  so, 
there  could  be  no  doubt  of  the  interpretation  of  the  order: — and  in 
consequence  it  applies  to  suits,  the  subject  of  which  may  not  be 
of  the  nature  mentioned  in  the  acts  of  William  IV. 

In  the  same  case  it  was  sensibly  remarked,  that  the  power  of 
the  Court  to  direct  service  abroad  should  be  exercised  with  great 
circumspection.  It  is  probable  that  it  will  eyentually  become 
part  of  the  duty  of  the  Judge^  before  he  makes  the  order,  to  con- 
sider whether  justice  may  not  be  obtained  without  a  suit  in  this 

lf(S«ftmatf,  2  Dick.  587 ;  Scott  y,  and  answer.    It  is  the  daily  prac- 

Houghs  4  Bro.  C.  C.  213;  Shaw  tice,  where  a  defendant  is  out  of 

y.  LmdMoy^  18  Ves.  496 ;  Ntchol  the  jurisdiction,  to  substitute  ser- 

y.  Gfioyii,  1  Sim.  389 ;  Fernandez  vice  of  subsequent  process  on 

y.  Corhyn^  2  Sim.  544.    See  also  some  one,  who  is  within  the  juris- 

what  was  said  by  Lord  Chancellor  diction,  and  who  can  be  fairly 

Hart  in  Meredith  v.  Willett,   1  treated  as  representing  him.  Per- 

Mol.  243,  and  in  Da  Sylva  y.  sonal  service  therefore  of  subse- 

Donegatt,  3  Mol.  105.   The  Irish  quent  process  upon  the  defend- 

cases  are  Creed  y.  Byrne,  1  Hog.  ant  out  of  the  jurisdiction,  is  to  be 

79 ;  Jokmon  y.  Nagle,  I  Mol.  243.  looked  upon  in  the  light  of  an  ad- 

Thepnc-       It  has  been  thought  that  the  vantage  to  the  defendant.    The 

tice  in  Ire-  jrigh  authorities  are  contradictory.  Irish  courts  require  personal  scr- 

Ihisianotso.  It  will  be  found  that  vice,  if  possible,  alleging  as  a  rea- 

in  those  cases,  in  which  there  has  son  the  great  danger  that  a  mis- 

been  service  of  Irish  process  out  take  may  be  made  as  to  the  iden- 

of  the  jurisdiction,  it  was  not  ori-  tity  of  the  individual  to  be  served, 

ginal ;  and  it  has  been  observed  See  Nolan  v.  Nolan,  1  Moll.  83, 

by  Lord  Chancellor  Hart  that  the  and  244 ;  Johnson  y.  Nagle,  ibid, 

service  of  such  process  is  subject  243 ;  Lloyd  v.  Trimbleston,  ibid, 

to  very  different   considerations  244;  8.  C.  2  Hog.  95;  Irwin  v, 

from  service  of  subpoena  to  appear  Carlton,  I  Moll.  245.  • 
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1846.  country.  If  the  case  be  such  that  the  plaintiff  obvioasly  pos- 
B1.XNKIN8OPP  sesses  as  effective  a  remedy  elsewhere,  why  should  the  Court 
V.  Blknkin-  interfere  in  an  extraordinary  manner?  why  should  the  Court 
unnecessarily  render  itself  obnoxious  to  the  censure  passed  upon 
English  judges  that,  from  misapprehension  of  a  legal  maxim,  they 
are  often  too  much  disposed — at  least  in  the  incipiency  of  their 
functions — to  enlarge  the  limits  of  their  jurisdiction  T 


SOFP. 


TiM  Chan-  From  a  passage  extracted  by  the  reporter  some  years  ago  from 

Umdandli^Land  ^  ®^*  unpublished  kw  treatise,  he  has  reason  to  think  that  an 

once  contem-      arrangement  was  once  contemplated  between  the  Chancellors  of 

cuUon  S^the^    England  and  Ireland,  under  which,  in  certain  cases,  reciprocal  aid 

process  of  their  was  to  be  afforded  for  the  execution  of  the  process  of  their  courts 

courts  in  their     -^  ^^^  respective  jurisdictions.     It  seems  to  have  been  intended 

respective 

jurisdictions.       that  the  process  should  be  indorsed  by  the  Chancellor  of  the 

country  in  which  effect  was  to  be  given  to  it.  There  are  some 
passages  in  the  books  which  make  it  not  improbable  that  there 
was  a  scheme  of  this  kind.  In  Kildare  v.  Eustace,  1  Yem.  405, 
it  was  said  by  Lord  Jeffreys,  that  parties  might  have  a  subpoena 
out  of  the  Court  of  Chancery  in  England,  returnable  in  the  Chan- 
cery of  Ireland.  And  in  the  same  case,  1  Yem.  420,  Sir  John 
Holt  said  in  argument,  though  it  is  true  we  may  serve  him  with 
a  subpoena  out  of  this  Court,  returnable  in  the  Chancery  in 
Ireland,  yet,  if  he  will  not  appear  lipon  that  subpoena,  we  can 
proceed  no  further ;  we  cannot  take  out  any  attachment  upon  it. 
It  may  be  mentioned,  that  in  1675  Lord  Nottingham  allowed 
a  demurrer  to  a  bill  for  partition  of  lands  in  Ireland  on  the 
ground  that  neither  an  attachment,  sequestration,  injunction  for 
possession,  nor  writ  of  assistance  to  the  sheriff  could  be 
awarded  into  Ireland,  Carteret  v.  Petty,  2  Swanst.  324 ;  see  also 
2  Ch.  Ca.  189 :  and  that  in  Arglasse  v.  M%t8champ,  1  Yem.  76, 
135,  it  was  admitted  that  the  Court  could  not  award  a  sequestra- 
tion against  lands  in  Ireland.  In  Fryer  v.  Bernard,  2  P.  WiU. 
262,  however.  Lord  Macclesfield  said  that  if  the  plaintiff  first 
took  out  a  sequestration  here,  upon  nulla  bona  returned,  he  would 
grant  a  sequestration,  which  should  affect  the  defendant's  estate 
in  Ireland.  The  reporter  has  added,  sed  queere,  to  whom  the 
sequestration  agaiast  the  defendant's  estate  in  Ireland  is  to  be 
directed,  and  if  it  should  not  be  by  an  order  from  the  Lord 
Chancellor  reciting  the  proceedings  here  and  directing  the  Chan- 
cellor of  Ireland  to  issue  a  sequestration  there  for  the  benefit  of 
the  plaintiff,  and  towards  satisfaction  of  his  demands.      The 
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qaestion  was  soon  after  discussed  before  the  Lords  Comimssioners         ^846. 

of  the  Great  Seal  (Fryer  t.  Vernon,  Sel.  Ch.  Ca.  5),  when  the  blbnmnsopp 

Registrar  said  that  such  a  sequestration  never  went.     Sir  Joseph  «.  Blknuk- 

Jekyll's  remarks  in  that  case  may  be  consulted.  "^''* 


In  the  above-mentioned  case  of  KUdare  v.  Etutaee,  1  Yem.  Subpoenas  in 
406,  Lord  Jeffireys,  in  proof  that  there  might  be  a  subpoena  out  ^J^crwld^" 
of  the  English  Court  of  Chancery,  returnable  in  the  Chancery  of  apprentice, 
Ireland,  said  that,  in  his  own  experience  (he  had  been  recorder)  ^j^^  ^^ 
in  cases  between  master  and  apprentice  in  the  dty  of  London,  he  have  been 
had  known  subpoenas  to  have  issued  out  of  the  Court,  returnable  issued,  return- 
in  the  Mayor's  Court  in  London,  for  persons  that  lived  out  of  the  LoM^Mayor's 
jurisdiction  (of  the  Lord  Mayor's  Court).  Those,  who  have  looked  Ckiurt. 
into  the  early  history  of  the  Court,  are  aware  of  the  numerous  and 
anomalous  class  of  cases  between  master  and  apprentice  in  the 
city  of  London,  that  formerly  came  before  the  Chancellor  and  the 
Master  of  the  Rolls.    There  seems  towards  the  end  of  the  1 7th 
century  to  have  been  a  desire  to  get  rid  of  them  (MS.  treatise), 
and  it  was  possibly  with  that  view  that  the  subpoenas  mentioned 
by  Lord  Jeffreys  were  issued.    The  principle  of  the  measure  is 
not  intelligible.     See  Baker  v.  Shelbury,  Freem.  184  ;  Lex  Lond. 
1680,  p.  51 ;  Laws  Lond.  1765,  p.  169  ;  Stephenaon  v.  Holditeh, 
2  Yem.  492.     A  case  belonging  to  the  above  class  is  to  be  found 
in  the  books  as  late  as  the  time  of  Lord  Kenyon.    Hale  v.  Webb, 
2  Brown,  C.  C.  78. 


1846. 

July  8  &  11. 

^ . ' 

WATTS  V.  LORD  EGLINTON.  SL^glih. 

TOK. 

This  bill  was  filed  by  the  plantiff,  a  trustee  and  the  trea-  BUI  for  ac- 

surer  under  a  Local  Turnpike  Road  Act,  against  the  defend-  ^^e  of  tompike' 

ant,  a  mortgagee  of  the  tolls  in  possession,  and  it  prayed  an  ^^'^'^ 

account  of  the  moneys  received  and  paid  by  the  defendant,  the  toUs.   De- 

and  that  whatsoever  balance  should  be  found  due  after  the  other  mort- 

payment  of  the  defendant's  interest  and  the  interest  of  all  55*^"***^^' 

Obtenratioiu   upon  the  order,  allowuig   the 
demurrer,  having  given  leave  to  amend,  generaUy. 


Lord  Eolin- 

TON. 
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1846^        the  other  mortgagees,  might  be  paid  over  to  the  pliuntiff  as 
Watts^v.  the  treasurer  of  the  turnpike  road.     For  that  bill  the 

defendant  put  in  a  demurrer  to  the  whole  bill.  Two  causes 
of  demurrer  were  assigned*  The  one,  that  the  other  mort- 
gagees of  the  tolls  were  not  parties,  and  the  other,  the  want 
of  equity.  The  question  turned  upon  the  construction  of 
certain  sections  in  the  Local  Turnpike  Act,  2  Geo.  IV. 
c.  41,  of  the  Local  and  Personal  Acts,  entitled  '^  An  Act  for 
more  effectually  repairing  and  improving  the  Road  leading 
from  Flimwell  Vent  in  the  Parish  of  Ticehurst,  in  the  County 
of  Sussex,  to  the  Town  and  Port  of  Hastings  in  the  said 
County"  (a),  and  of  the  General  Turnpike  Act  3  Geo  IV . 
c.  126. 

The  demurrer  was  heard  by  the  Vice-Chancellor  of 
England,  who  allowed  it  on  the  ground  that  the  other 
mortgagees  ought  to  have  been  parties.  The  order  allow- 
ing the  demurrer,  as  drawn  up,  gave  the  plaintiff  leave  to 
amend  ^^  as  he  should  be  advised.^  (6)  From  this  order  of 
the  Vice-Chaneellor  allowing  the  demurrer,  the  plaintiff 
appealed  to  the  Lord  Chancellor.  There  was  no  attempt  to 
sustain  the  demurrer  on  the  ground  of  want  of  equity. 
His  Lordship  was  clearly  of  opinion,  that  the  other  mortga- 
gees of  the  tolls  ought  to  be  before  the  Court,  and  aflSrmed 


(a)  It  may  be  convenient  to  {b)  In  Broum  v.  Douglas,  11 
mention  that  there  is  a  copy  of  the  Simons,  290,  there  was  a  demur- 
act  in  the  library  of  Lincoln's  Inn .  rer  for  multifariousness  and  want 
The  Library  Committee  of  that  of  parties.  The  Vice-Chancellor, 
society  hopes  soon  to  complete  the  having  stated  that  the  objection 
series  of  Public,  Local,  and  Per-  for  multifariousness  could  not  be 
sonal  Acts,  and  of  Private  Acts,  sustained,  said  he  should  aUow 
printed  by  the  Queen's  printer,  the  demurrer  for  want  of  parties, 
Withouta  reference  to  these,  there  but  he  should  give  the  plaintiff 
are  some  of  the  reported  cases,  liberty  to  amend  "  generally." 
which  are  unintelligible.  The  The  order  was,  as  in  the  above 
utility  of  such  a  collection,  in  case,  that  the  plaintiff  should  be 
other  respects,  to  all  branches  of  at  liberty  to  amend  his  bill  *'  as  he 
the  profession,  is  sufficientiy  ob-  should  be  advised." 
vious. 
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the  Vice-Chancellor's  order  allowing  the  demurrer  on  this 
ground. 

The  Lord  Chancellob,  in  the  coiirse  of  the  argument  and 
in  giving  judgment,  said  that  the  demurrer  stated  two 
specific  causes  for  demurring,  and  if  either  of  those  causes 
was  good  the  demurrer  must  be  allowed  (a),  and  the  de- 
murrer going  to  the  whole  bill — whichever  was  the  cause 


1846. 


SwilftJU  ▼. 


It  is  not  the 
imctioe 
that  the 
order  •!- 
lowing  a 
demurrer. 


•erenl 
GMneaof 
demuireri 
should  ex- 
press the 
cause  for 
^riuch  the 
demnrrer  is 
allowed* 


(a)  The  order  which  allows  a  de- 
murrer treats  it  as  entire.  It  does 
notseparate  it  into  part8,and  allow 
one  party  and  disallow  the  other 
part  It  does  not  express  the 
cause  for  which  the  demurrer  is 
allowed.  To  do  so  would  be  in- 
consistent with  the  practice  of  the 
Court.  It  is  enough  for  the  de- 
fendant if  any  one  of  the  causes 
of  demurrer  is  found  sufficient. 
The  demurrer  is  then  allowed  as 
an  entire  defence,  and  the  order 
allowing  it  does  not  specify  the 
particular  cause.  This  branch  of 
the  Court  may  think  one  cause 
the  true  ground,  whilst  upon  ap- 
peal to  the  Lord  Chancellor  he 
mayrest  his  decision  upon  another 
ground*  The  defendant  has  the 
benefit  of  all  the  causes  which  his 
counsel  may  think  it  expedient  to 
assign.  Smythe  ▼.  Snow,  V.  C. 
Jan.  1818. 

In  Welledey  r.  Wetteshy,  4  Myl. 
&  Cr.  554,  there  was  a  demurrer 
for  want  of  equity  and  want  of 
parties.  The  order  of  the  Vice- 
Chancellor,  made  upon  the  argu- 
mentyStated  that  theConrt  held  the 
demurrer,  so  fieur  as  it  was  a  demur- 
rer for  want  of  equity,  to  be  insuffi- 
cient, and  did  therefore  order  that 
the  same  should  be  oyerruled,  and 
that  the  Court  held  the  demurrer, 
so  far  as  it  was  a  demurrer  for 
want  of  parties,  to  be  good  and 


sufficient,  and  did  therefore  order 
that  the  same  should  stand  and  be 
allowed.  The  defendants  appealed 
to  the  Lord  Chancellor,  complain- 
ing, amongst  other  matters,  of  so 
much  of  the  order  as  ordered  that 
the  demurrer,  as  far  as  it  was  a  de- 
murrer for  want  of  equity,  should 
be  overruled.  Lord  Cottenham 
said  that  theorder  appeared  to  him 
to  have  been  drawn  up  in  a  very 
irregular  form.  There  could  be  no 
such  thing,  as  allowing  ademurrer, 
and  oyerruling  it,  in  the  same  pro- 
ceeding. The  demurrer  is  allowed 
just  as  much  for  want  of  parties, 
as  it  would  have  been  for  want 
of  equity.  That  it  was  very  im- 
portant that  it  should  be  kept 
in  view,  that  there  was  but  one 
demurrer;  whereas  it  would  ap- 
pear by  the  form  of  the  order 
that  there  had  been  two  de- 
murrers. 

In  Broum  v.  Dougku,  already 
mentioned  in  the  note  at  p.  26, 
where  the  demnrrer  was  for  mul- 
tifariousness and  want  of  parties, 
but  the  Vice-Chancellor  thought 
the  want  of  parties  was  the  only 
objection,  the  order  was,  that  the 
Court  held  the  demurrer  to  be 
good  and  sufficient  and  did  there- 
fore order  that  the  same  should 
stand  and  be  allowed  "  for  want 
of  parties.'' 
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for  which  the  demurrer  was  allowed — the  bill  would,  without 
an  order,  have  been  out  of  court. — But  supposing,  as  seemed 
to  be  admitted,  the  ground  upon  which  the  Vice-chancellor 
allowed  the  demurrer  was  the  want  of  parties,  he  did  not 
understand  how  it  happened  that  liberty  had  been  given  to 
the  plaintiff  to  amend  his  bill  ^^  as  he  should  be  advised*^ — 
generally.  That  where  the  Court  allowed  a  demurrer  for 
want  of  parties,  it  almost  universaUy  gave  liberty  to  amend, 
but  commonly  such  liberty  was  restricted  to  the  addition 
of  parties.  It  did  not  in  such  a  case  give  leave  to  amend 
generally.  There  was  indeed  a  discretion  to  do  so,  with  the 
exerciae  of  which  the  Court  of  appeal  would  reluctantly 
interfere.  But  still  there  ought  to  be  some  special  circum- 
stances— ^which  did  not  appear  to  exist  here  (a).  That  when 
the  Court  allowed^ the  demurrer  for  another  ground,  either 
alone,  or  in  conjunction  with  the  want  of  parties,  it  was 


Weikilep  v. 
W^lUtUjf,  4 
M7L&Cr.554. 
The  reporter's 
notes  of  that 
part  of  the 
judgment, 
which  relates 
to  the  liberty 
to  amend. 


(a)  In  WeUesUy  v.  Weliesley, 
cited  in  the  note  at  p.  27,  the  Vice- 
Chancellor'a  order,  upon  allowing 
the  demurrer  on  the  ground  of 
the  want  of  parties,  gave  the  plain- 
tiff liberty  to  amend  the  bill  by 
adding  proper  parties  thereto,with 
apt  words  to  charge  them,  "  and 
otherwise  as  she  should  be  ad- 
vised." The  reporter  is  not  able 
to  comprehend  the  statement  of 
Messrs.  Mylne  and  Craig  of  that 
partofLordCottenham'sjudgment, 
which  relates  to  the  liberty  given 
by  the  Vice-Chancellor's  order  to 
amend  the  bill,  not  merely  by  ad- 
ding parties  with  apt  words  to 
charge  them,  but  otherwise  as  the 
plaintiff  should  be  advised,  that  is 
to  say,  generally.  The  reporter 
therefore  must  use  his  own  notes 
of  that  judgment,  imperfect  as  they 
are.  According  to  those  notes 
his  Lordship  said,  the  question 
before  him  was  whether  the  pliun- 


tiff  should  have  had  a  general 
liberty  to  amend — ^whether  that 
partof  theVice-Chancellor'sorder« 
which  gave  such  liberty  to  amend 
the  bill,  ought  not  to  be  expun- 
ged. That  the  form  in  which  the 
order  was  drawn  up  was  very  ir- 
regular. That  he  hoped  care 
would  be  taken  in  future  that 
orders,gxving  leave  to  amend  upon 
the  allowance  of  a  demurrer  for 
want  of  parties,  should  not  be 
drawn  up  in  that  form.  That  two 
causes  for  demurring  were  assign- 
ed by  the  demurrer.  That  the 
cause  which  the  Vice-Chancellor 
thought  sufficient,  and  for  which 
he  allowed  the  demurrer,  was  the 
want  of  parties.  That  it  was  not 
usual  in  such  a  case  to  give 
general  leave  to  amend.  That  it 
was  however  in  the  discretion  of 
the  Court  to  do  so.  That  there 
was  no  strict  rule  of  practice. 
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rarely  that  the  plaintiff  had  liberty  to  amend  his  bill  gene- 
rally— "  as  he  should  be  advised^'  (a).  However  in  the  case 


Caiesin 
which  the 


Judges  of 
theComt 


Benny. 


(a)  The  ensuing  short  account 
of  cases  of  this  class,  in  which  the 
present  Judges  of  the  Ckmrt  have 
granted,  or  refused  Jeave  to  amend, 
^oe  of  de-^^  probably  be  found  useful  to 
murren,  the  Chancery  practitioner. 
ST^^to**  In  VemoH  v.  Vemon,  2  Myl.  & 
onlyhj^e  ^*  ^^^*  ^®'*  ^"^^  ^  demurrer  for 
granted,  or  want  of  parties  and  for  want  of 
J*'"**^  equity,  which  the  Master  of  the 
amendge.  ^^  allowed  generally, and  Lord 
Cottenham  affirmed  his  decision. 
Upon  an  application  being  made 
to  amend,  Lord  Cottenham  said 
he  had  reason  to  believe  that  the 
allegations,  upon  the  ground  of 
which  he  had  been  obliged  to 
allow  the  demurrer,  had  crept  into 
the  bill  by  accident,  and  that  in 
such  a  case  the  Court  was  in  the 
habit  of  giving  leave  to  amend. 
In  ihe  Attorney  GeneralvMaifor 
of  Norwich,  2  Myl.  &  Cr.  430,  the 
demurrer  was  for  want  of  equity. 
It  had  been  allowed  by  the  Mas- 
ter of  the  Rolls,  and  there  was  an 
appeal  to  the  Lord  Chancellor- 
Lord  Cottenham,  in  affirming  the 
Master  of  the  Rolls'  judgment, 
said,  that  the  Master  of  the  Rolls 
had  distinctly  stated  that  his  judg- 
ment proceeded  entirely  on  the 
ordinary  rules  of  pleading:  be- 
cause he  did  not  find  allegations 
in  the  information  which,  accord- 
ing to  his  view,  would  give  the 
Court  jurisdiction.  Lord  Cotten- 
ham  then  observed  that  the  relator, 
instead  of  amending  his  informa- 
tion, and  so  stating  the  case  as  to 
call  for  the  judgment  of  the  Court 
on  the  merits,  had  thought  proper 
to  appeal,  as  of  course  he  was  at 
hberty  to  do,  from  t^e  judgment 
of  the  Master  of  the  Rolls,  pro- 


nounced upon  the  mere  question 
of  pleading:  and  on  application 
being  made  to  amend.  Lord  Cot- 
tenham refused  it,  observing  that 
whatever  might  be  the  merits 
behind,  this  was  an  appeal  on  a 
matter  of  form.  If  there  really 
were  merits  in  the  case,  there  was 
no  reason  why  a  new  information 
should  not  have  been  put  upon 
the  file  four  months  ago. 

The  subject  of  the  demurrer  in 
Neate  v.  The  Dukeof  Marlborough, 
3  Myl.  &  Cr.  421,  is  sufficiently 
known.  The  Vice -Chancellor, 
when  he  allowed  the  demurrer, 
had  given  leave  to  amend  (9  Sim. 
63),  but  Lord  Cottenham  inaffirm- 
ing  his  Honour's  decision  as  to 
the  allowance  of  the  demurrer, 
said  he  could  not  give  the  plaintiff 
leave  to  amend. 

In  the  Attorney  General  v.  Poole 
Corporation,  2  Keen,  209,  there 
was  a  demurrer  on  various  grounds, 
which  the  Master  of  the  Rolls 
allowed,  upon  the  ground  that  no 
case  was  made  for  the  interference 
of  a  Court  of  Equity.  A  motion 
was  made  to  amend  the  informa- 
tion, on  the  ground  that  the  de- 
murrer had  been  allowed,  rather 
in  consequence  of  the  defect  in 
the  charging  part  of  the  informal 
tion,  than  upon  any  substantial 
want  of  equity,  but  his  Lordship 
refused  the  motion.  [The  motion 
was  made  on  a  day  subsequent  to 
the  allowance  of  the  demurrer,  see 
post,  p.  34,  in  the  note.] 

In  Bampton  v.  BirehaU,  5  Beav. 
338,  the  bill  seems  to  have  been 
a  mixture  of  an  original  bill  and 
a  bill  of  revivor  and  supplement. 
The  demurrer,  which  was  for  want 
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mfi.         before  him  no  one  complained  of  the  form  of  the  Vice- 
ChanceUor'^s  order. 

Mr.  t/off.  Parker  and  Mr.  Leuns,  for  the  appellant,  the 


WATxar. 
LomD  EouN- 

TON. 


of  equity  and  for  want  of  parties^ 
was  allowed.  The  Master  of  the 
Rolls  said  he  thought  that  it  was 
not  a  case  in  which  he  ought  to 
give  leave  to  amend. 

In  Benson  v.  Hadfield,  5  Beav. 
654«  the  demurrer  was  for  multi* 
faiiousness  and  want  of  parties. 
It  failed  as  to  the  want  of  parties^ 
but  it  was  allowed  as  to  the  multi- 
fariousness. The  Master  of  the 
Rolls  gave  the  plaintiffs  leave  to 
amend. 

In  Phelps  V.  Spnude^  4  Simons, 
321,  there  was  a  demurrer  to  a 
bill  of  revivor,  alleging  that  the 
plaintiff  had  not  made  such  a  case 
as  entitled  him  to  revive.  The 
demurrer  was  allowed,  but  the 
Vice-Ghancellor  gave  the  plaintifF 
leave  to  amend. 

In  the  same  cause,  4  Simons, 
324,  another  sunilar  demurrer  was 
allowed,  but  with  like  liberty 
to  the  plaintiff  to  amend  his  bilL 

In  Pearce  v.  Hewitt,  7  Sim. 
481,  the  Vice-Chancellor  allowed 
a  demurrer  for  multi&riousness, 
but  his  Honour  said  that  if  the 
plaintiffs  thought  they  could  put 
the  record  right  and  get  rid  of 
the  difficulty,  they  might  have 
liberty  to  amend  on  payment  of 
all  costs. 

In  SeddoH  v.  CmmeU,  10  Sim. 
86,  there  was  a  demurrer  for  want 
of  equity  and  for  want  of  parties. 
It  foiled  as  to  the  want  of  parties, 
but  it  succeeded  for  want  of  equity, 
the  bill  being  so  constructed  as 
not  to  show  a  direct  right  to  relief 
against  the  demurring  party.  The 
Vice-Chancellor,  in  allowing  the 
demurrer,  said  he  thought  it  right 


that  the  pliuntifis  should  have 
leave  to  amend  upon  the  usual 
terms. 

8tooke  r.  Vincent,  1  ColL  530, 
was  the  case  of  a  plea,  and  would 
not  be  noticed  here,  but  the  re- 
porter does  not  recollect  any  case 
of  a  demurrer  before  Vice-Chan- 
ceUor  Knight  Bruce.  The  plea 
was  of  a  release,  and  was  allowed, 
but  without  prejudice  to  any  ap- 
plication that  the  plaintiffii  might 
be  advised  to  make  to  amend  the 
bilL 

In  Henderson  v.  Henderson,  3 
Hare,  118,  the  demurrer  was  for 
want  of  equity,  want  of  parties, 
and  multifariousness.  The  de- 
murrer appears  to  have  been  al- 
lowed generally,  but  the  Vice- 
Chancellor  Wigram  gave  leave  to 
amend. 

In  Griffith  v.  Eicketts,  ibid.  484, 
there  was  a  demurrer  to  a  bill  of 
revivor  for  want  of  equity.  The 
Vice-Chancellor  Wigram  allowed 
the  demurrer,  but  said  that  the 
plaintiff  might  haveleave  to  amend 
the  bill  upon  payment  of  the  costs 
of  the  demurrer. 

In  Lund  v.  Bkmshard,  4  Hare, 
23,  there  was  a  demurrer  for  want 
of  equity,  multi&riousness,  want 
of  parties,  and  also  on  the  ground 
that  the  bill  was  improperlyframed, 
and  not  according  to  the  course 
and  practice  of  the  Cknnt.  Vice- 
Chancellor  Wigram  said  the  record 
was  defective  either  on  the  ground 
of  misjoinder  or  want  of  parties, 
but  the  plaintiffs  must  have  leave 
to  amend. 

The  many  cases  in  which  leave 
has  been  given  to  amend  in  refer- 
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Where  the  p]aintifr»  at  the  time  when  a  demnirer  is  aUowed  on  Newtown  ▼. 
the  ground  of  the  want  of  parties,  asks  that  he  may  be  permitted  f^'^^jj^n  ^ 
to  amend  his  biD  more  extensively  than  by  adding  parties,  or  by  be  pennittedto 
showing,  that  for  some  reason  not  apparent  upon  the  bifl  as  then  ■^"^."?"* 
framed,  no  additional  parties  are  requisite,  the  Court,  haying  all  than  by  adding 
the  facta  then  present  to  its  mind,  and  being  in  a  situation  to  parties  should 
judge  of  the  reasonableness  and  propriety  of  what  the  plaintiff  diately  on  the  * 
seeks,  would  probably  comply  with  such  an  application.     But  it  demuner  for 
is  an  application  that  should  be  made,  immediately  upon  its  being  b^^e  dklwell 
determined  that  the  suit  is  defective  for  want  of  parties.    The 
C!ourtwill  not  at  a  subsequent  period*  in  order  that  it  may  decide 
upon  the  propriety  of  giving  leave  for  a  more  enlai^ed  amend- 
ment, undergo  a  fresh  argument  of  the  case.    Newtaum  v.  Egre* 
mont,  Y.  C.  Dec.  1831. 


It  b  said  by  the  counsel  that  the  old  text  books  lay  down,  that  Kirkbp  v. 
no  general  amendment  could  be  permitted  after  a  demurrer  ^!T^^"*  . 
allowed,  which  means  a  demurrer  that  went  to  the  merits  of  the  Que^^as  to 
bin.    But  that  could  hardly  have  been  the  practice.     The  Court  permission  to 
could  always  restore  a  bill  after  an  order  for  dismissing  it,  and  demurrer  •!- 
^ve  leave  to  amend  it.     Why  should  it  have  possessed  less  lowed,  that 
power  in  the  case  of  a  demurrer  allowed  ?    There  is  an  early  case  m^t^wid  as 
in  the  Duchy,  where  a  demurrer  was  aUowed  for  want  of  equity,  to  the  time  of 
and  yet  there  was  liberty  given  to  amend.     It  is  not  likely  that  J**^tira  for 
the  practice  of  the  High  Court  of  Chancery  was  less  lib^al  than  such  permission 
the  practice  of  the  Duchy  (b).    Sometimes  the  Court  has  upon  ^  •Bieod. 

enee  to  specific  matters,  and  not  to  the  same  sections  of  the  General 

generally,  are  not  within  the  scope  Turnpike  Act, which  were  the  sub- 

of  this  note.  i«ct  of  discussion  in  the  foregoing 

(a)  In  a  suit  instituted  a  few  case,  it  expressed  a  dear  opinion 

Meliiak  v.  y«a"  ago  by  a  mortgagee  of  turn-  that  in  suits  of  that  kind— that  act 

Brook9.  '  pike  tolls  against  the  trustee  of  the  being  applicable— the  other  mort- 

Bill  for  ac-  ,^^  ^^  ^  account,  and  for  pay-  gagees    were   necessary   parties. 

^*^y  mentof  thcarrearsof  interestupon  Jtfe//«A  v.Broo*#,M.R.Feb.  1840, 

mortgagee  his  security,  and  for  a  receiver,  the  MS.  Cases  $  5.  C.  3  Beav.  22. 

of  turnpike  attention  of  the  Court  being  drawn         (6)  The  case  here  referred  to  is 

tonsagainst 

the  trustee  of  the  road.    The  other  mortgagees  are  necessary  parties. 
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the  argument  of  the  demurrer  at  once  ^ven  the  leave  to  amendi 
it  being  sufficiently  plain^  from  the  facts  which  the  Court  was 
then  in  possession  of^  that  there  was  an  equity ;  and  sometimes 
there  has  been  a  special  application  on  a  subsequent  day  (a), 
bringing  forward  occasionally,  perhaps,  new  circumstances, which 


Comngsby  y.  JehyU,  2  P.  Will  300: 
the  defendant  was  the  celebrated 
Master  of  the  Rolls,  who  de- 
murred to  the  bill,  but  it  does  not 
appear  on  what  ground.  The  de- 
murrer on  argument  was  allowed. 
Afterwards,  on  motion.  Lord  Lech- 
mere,*  then  Chancellor  of  the 
I^ehy,  gave  the  plaintiff  leave  to 
amend,  which  (says  Peere  Wil- 
liams) the  Master  of  the  Rolls 
strenuously  insisted  to  be  utterly 
irregular,  and  the  plaintiff  ought 
to  be  put  to  bring  a  new  bill,  in 
regard  that  by  the  allowing  of  the 
demarrer  the  cause  was  out  of 
court,  though  before  the  arguing 
of  the  demurrer  the  plaintiff  might 
have  amended. 

Peere  Williams  adds  in  a  note 
that,  agreeably  to  what  was  urged 
by  the  Master  of  the  Rolls,  it  was 
said  by  Lord  Chancellor  Talbot, 

9  Dec.  1736, v.  Bmnes,  that 

after  a  demurrer  to  the  whole  bill 
allowed  the  bill  is  regularly  out  of 
the  court,  and  no  instance  of  leave 
to  amend  it.  This  case  before 
LordTalbot  is  reported  in  Dickens, 
67,  under  the  name  of  Smith  v. 
Barnes,  It  is  said  there  the  plain- 
tiffs "afterwards"  applied  to 
amend. 

Lord  Redesdale's  opinion  ap- 
pears  to  have  coincided  with  that 


*  Nicholas  Lechmere,  Eiq.,  was 
Attorney  General  to  Georgre  I.,  and 
was  elevated  by  him  to  the  peerage  in 
1721. 


of  Sir  Joseph  JekylL  Citing  9 
P.  WilL  300,  he  says,  an  amend- 
ment of  a  bill  has  been  permitted 
by  a  Court  of  Equity  after  a  de- 
murrer to  the  whole  bill  has  been 
allowed,  but  this  seems  not  to 
have  been  strictly  regular.  His 
Lordship  then  adds,  that  it  seems 
most  proper,  if  the  ground  of  de- 
murrer maybe  removed  byamend- 
ment,  to  make  a  special  order 
adapted  to  the  circumstances  of 
the  case.  The  numerous  cases,  in 
which  the  order  points  out  the 
amendments  to  be  made,  appear 
to  be  in  conformity  with  the  prac- 
tice here  recommended  by  Lord 
Redesdale. 

The  Reporter's  Common  Place 
Book  contains  no  reference  to  any 
of  the  old  text  books  upon  the 
point  questioned  by  Sir  John 
Leach,  that  no  general  amend- 
ment could  be  permitted  after  the 
allowance  of  a  demurrer  upon 
merits.  In  a  copy,  however,  of 
that  curious  book  "  The  Compleat 
Soliicitor  performing  his  Duty,'' 
4th  ed.  1672,  there  is  against  the 
passage  at  page  28 — ^which  states 
that  the  plaintiff  admitting  the 
demurrer  to  be  good  the  bill  shall 
stand  dismissed  of  course  without 
motion,  unless  both  sides  agree 
to  the  amendment  of  the  same — 
an  apparently  contemporary  MS. 
note,  that  a  demurrer  put  to  the 
judgment  of  the  Court  and  allow- 
ed, there  may  be  no  amendment. 

(a)  The  case  of  Lloyd  v.  LooT' 
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showed  that  there  was  some  species  of  relief  to  which  the  plain- 
tiff would  be  entiUed»  were  his  bill  properly  framed.    Kirkby  v.  wattsV 
Barton^  V.  C.  June,  1820.  Lord  Eolik- 


Mr.  Monro  has  informed  the  reporter  that  the  usual  form  of  ^^^  ^OJ™  ^^ 

order  to  amend, 
tiff  moved,  as  of  course  for  liberty  where  demurrer 
to  amend,  and  that  the  Master  of  sUowcd  for 
the  Rolls  said  that  it  was  not  a  '^^^'^V^^- 


M^,  6Ves.  778,  in  which  Lord 
Eldon  thought  that  some  mem- 
bers of  a  Freemasons'  Lodge  (who 
had  brought  a  bill  on  behalf  of 
themselves  aud  other  members  of 
the  Lodge  to  recover  as  specific 
chattels  their  dresses,  decorations, 
and  tools)  had  affected  to  consider 
thdr  society  as  a  corporation,  will 
probably  here  occur  to  the  prac- 
titioner's recollection.  Lord  Eldon, 
when  he  allowed  the  demurrer, 
which  was  for  want  of  equity,  and 
also  for  want  of  parties,  suggested 
aspecial  motion  for  leave  to  amend, 
in  order  that  the  passages,  which 
attributed  to  the  society  too  much 
of  a  corporate  character,  might  be 
expunged.  When  the  motion  was 
made  the  counsel  for  the  defend- 
ants objected,  that  it  was  not  of 
course  that  there  should  be  such 
liberty  to  amend,  where  the  de- 
murrer allowed  was  not  merely 
for  want  of  parties.  It  is  needless, 
however,  to  state,  after  the  sug- 
gestion thrown  out  by  Lord£ldon, 
that  the  motion  was  granted. 

There  is  a  case  in  Ireland,  of 
JokutoH  V.  Anthony,  2  Moll.  373, 
before  Sir  W.  M'Mahon,  to  which 
some  of  our  books  of  practice  refer 
as  one  in  which  leave  was  given 
to  amend  generally,  subsequently 
to  a  demurrer,  assigning  two 
causes — ^multifariousness,  and  de- 
fect of  parties — ^being  allowed  by 
the  Court.  The  point  upon  which 
the  case  is  reported  is  not,  perhaps, 
very  intelligible.  After  a  statement 
that  the  plaintiff  allowed  the  de- 
murrer, it  is  said  that  the  plain- 


motion  of  course,  but  there  must 
be  a  special  case.  From  this  the 
Equity  practitioner  would  infer 
his  Honour  thought  that  no  order 
coidd  be  made  without  notice,  and 
moreover  that  the  defendant  was 
not  present: — and  yet  upon  the 
motion  of  course  he  made  an  order 
for  the  amendment  of  the  bill,  and 
although  the  defendant  was  appa- 
rently absent,  that  he  should  have 
the  costs  of  the  motion.  It  may 
be  mentioned  too  that  in  Connor 
V.  Birck,  in  the  same  volume,  p. 
386,  where  there  was  a  motion  for 
Uberty  to  amend  the  bill  "  on  al- 
lowing a  demurrer  without  argu- 
ment," on  payment  of  costs,  his 
Honour  said  it  was  of  course. 
But  whatever  obscurity  may  ex- 
ist in  the  case  in  other  respects, 
it  is  clearly  not  one  in  which  an 
application,  subsequently  to  a  de- 
murrer being  allowed  by  the  Court 
for  leave  to  amend  generally,  was 
successful.  The  date  of  the  case 
is  Dec.  1825,  at  which  time  the 
General  Order  of  Lord  Manners, 
of  the  27th  January,  1816,  was  in 
force.  That  order  provided  that 
in  all  cases  of  filing  demurrers  to 
the  bill,  the  defendant  shoidd  serve 
notice  of  the  filing  on  the  plain- 
tiff's six  clerk  and  solicitor,  and 
the  plaintiff  might  allow  the  same 
within  14  days  from  the  service 
of  such  notice,  with  costs  to  be 
taxed  by  the  Master.  O'Keeffe's 
Orders,  116.  The  demurrer  plainly 
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Watts  r. 

LOKD  EOUN- 
TON. 


Qaestion  as  to 
second  tmend- 
ments,  after 
leave  given, 
upon  a  suc- 
cessful demur- 
rer, to  amend 
generallj. 


the  order  to  amend,  where  a  demurrer  has  heen  allowed  for  want 
of  parties  is,  that  the  plaintiff  shall  he  at  liberty  to  amend  the 
bill  by  adding  parties  as  he  shall  be  advised. 

In  the  Attorney  General  v.  Poole,  4  MyL  &  Cr.  34,  the  re- 
gistrar then  in  court  informed  Lord  Cottenham  that  the  usual 
form  of  giving  leave  to  amend  upon  allowing  a  demurrer  for  want 
of  parties,  was  to  give  leave  to  amend  by  adding  parties,  or  other- 
wise as  the  plaintiff  might  be  advised :  when  the  counsel  for  the 
Attorney  General  suggested  that  that  was  not  considered  to  be  the 
usual  form  of  the  order.  The  object  in  that  case,  however,  was, 
that  such  words  should  be  introduced  into  the  order,  as  would  give 
leave  to  amend,  by  leaving  out  the  words  of  the  information,  which 
rendered  the  absent  parties  necessary.  The  order,  as  drawn  up 
with  that  view,  gave  leave  to  amend  by  adding  parties,  "  or  other- 
wise, as  the  informant  might  be  advised.'* 


Wiiliami  ▼. 
Lewit, 

Question  as  to 
second  amend- 
ments, after 
leave  given, 
upon  a  suc- 
cessful demur- 
rer, to  make  a 
special  amend- 
ment. 


Do  you  contend  that  there  can  be  a  second  amendment,  as  of 
course,  the  demurrer  having  been  successful,  B^d  the  bill  out  of 
court,  but  for  the  leave  under  the  circumstances  to  make  a  special 
amendment  ?  If  that  be  the  practice,  why  in  such  a  case  should 
the  leave  be  limited  to  a  special  amendment  ?  Will  not  the  special 
amendment  be  made,  and  afterwards  any  further  amendment  that 
the  phiintiff  shall  think  right  ?  Williams  v.  Lewis,  Y.  C.  Jan. 
1818. 

The  dicta  of  Sir  Thomas  Plumer,  taken  down  by  the  compiler 
of  this  volume  in  the  above  case  of  WilUams  v.  Lewis,  seem  con- 
fined to  cases  where  the  order  authorizes  only  a  special  amendment. 


Where  the  Court,  in  the  exercise  of  its  discretion,  instead 
of  dismissing  the  bill  and  compelling  the  plaintiff  to  put  a  new 
bill  on  the  file,  gives  permission  to  amend  generally,  the  impres- 
sion of  the  profession  is  said  to  be,  that  the  bill,  when  amended, 
shall  be  regarded  as  an  original  bill,  not  merely  for  the  purpose 
of  answering,  (see  the  argument  in  Wellesley  v.  Welhssley^  4 
Myl.  &  Cr.  55  7»)  but  also  for  the  purpose  of  amending. 


had  not  been  allowed  by  the 
Court,  but  by  the  plaintiff  under 
this  order. 

\uThe Attorney  General Y. Poole 
Corporation,  2  Keen,  209,  a  mo- 
tion was  made,  on  the  seal  day  next* 
after  the  allowanceof  the  demurrer 


for  want  of  equity,  that  the  relator 
might  have  leave  to  amend  the 
information,  but  the  motion  was 
refused.  There  is  no  reason  to 
suppose  that  the  ground  of  this 
refusal  was  that  the  application 
came,  too  late. 
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InPesi(«aerT.AMNM«f^,3Shnoiis,389,ademuiTertoabiUhad         1B46. 
been  allowed  on  argament,  when  leare  waa  given  to  amend  the  bill  YTAvn  «. 
(it  is  preanmed  generally),  and  under  that  order  the  bill  had  been  Lord  Eolim- 
amended  and  answers  had  been  put  in.   A  motion  was  then  made,  ^^* 
as  of  course,  for  leave  to  amend  the  bill  again.   The  question  was 
whether  the  amendment  was  a  second  amendment  within  the 
meaning  of  the  13th  General  Order  of  April,  1828,  and  therefore 
an  affidavit  was  required.    The  Yice-Chanoellor  said  he  should 
hold  the  amendment  applied  for,  as  the  first  amendment. 

Perhaps  it  may  be  impHed  from  that  case,  that  a  bill  amended 
genersUy,  by  leave  given  upon  the  allowance  of  a  demurrer,  may 
after  answer  be  amended  of  course  like  an  original  bUl.  This 
seems  in  principle  free  from  objection.  Where,  upon  the  allow- 
ance of  a  demurrer  to  the  whole  bill,  the  bill  is  retained  instead 
of  being  dbmissed,  and  leave  is  given  to  amend  generally,  it  is 
commonly  up<Hi  the  terms  of  the  plaintiff  paying  all  the  costs. 
The  plaintiff  thinks  he  shall  gain  time,  or  save  some  additional 
costs,  and  thereupon  at  his  request  the  amended  biD  supplies  the 
place  of  a  n^w  bill. 


The  Court,  under  an  order,  which  was  in  fact  intended  only  to  Ewensv.jonn. 
enable  the  plaintiff  to  remove  an  objection  taken  at  the  hearing  ^jj?^^"!^!*  ®' 
for  want  of  parties,  will  never  permit  a  plaintiff  altogether  to  re-  upon  allowauce 
cast  his  bin.   The  greatest  injustice  would  ensue  to  the  defendant,  ^t  the  hearing 
if  such  a  course  as  that  were  sanctioned.    There  are  no  doubt  wantofiwrtiet. 
instances  in  which  the  Court  has  at  the  hearing  authorized  more 
extensive  amendments  than  the  mere  addition  of  parties,  and  the 
words  necessary  to  charge  them  :  but  in  such  cases  the  further 
amendment  is,  oir  ought  to  be,  specifically  pointed  out  by  the  order, 
and  it  has  not  been  of  a  nature  to  impose  upon  the  defendant  the 
necessity  of  making  a  new  defence.    The  case,  where  a  bill  has 
been  amended  by  introducing  a  statement  that  the  plaintiff  sues 
on  behalf  of  himself  and  all  other  persons  having  a  common 
interest,  is  an  apt  illustration  (a) .  Ewent  v.  Jones,  Y .  C.  Mar.  1 820. 


Where  a  suit  has  upon  the  hearing  appeared  to  be  so  defectively  MUiman  t. 

constituted  with  respect  to  parties,  that  complete  justice  could  ordlff  f''  i 

to  itand  OTer,  upon  ohjeetion  taken  at  the  hearing  for  want  of  parties,  em- 
powered  the  plaintiir  to  amend  the  bill  to  as  to  render  additional  parties  unnecessary. 

(c)  Bee  Oood  v.  BieiaUt,  13  Neweoiii6«,  uVe8.0,and  by  Lord 
Ves.  397,  and  also  what  was  said  *Cotteahaminlft%asv.lfSreAeM, 
by  Lord  Eldon  in  Ait.-Qen.  v.      1  Myl.  &  Cr.  515. 

d2 
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^      ^846.         not  be  done,  and  it  was  not  a  suit  of  that  kind  that  it  waa  obvioos. 
Watts  v.  ^^^°  ^^  those  parties  were  present,  that  the  plaintiff  nevertheless 

Lord  Eglin-     would  be  entitled  to  no  relief  whatever,  the  Court  has,  from  a 
^^^'  very  early  time,  been  in  the  habit,  instead  of  dismissing  the  bill, 

of  ordering  that  the  cause  should  stand  over,  with  liberty  to 
amend  the  bill  by  adding  parties,  and  then  brought  on  again.  It 
seems  to  follow  from  this  practice,  if  the  defect  in  the  constitu- 
tion of  the  suit  be  such,  that  it  is  probable  it  may  be  supplied  in 
any  other  mode,  not  productive  of  greater  delay  and  expense  to 
the  defendant,  that  there  can  be  no  objection  in  principle  to 
aUowing  the  plaintiff  to  have  recourse  to  that  mode.  The  case 
before  the  Court  is  one  of  that  kind,  and  the  order  that  the  cause 
do  stand  over  should  be  so  expressed  as  to  empower  the  plaintiff, 
if  he  can,  to  remove  the  objection  complained  of  by  such  an 
amendment  of  the  bill,  as  may  plainly  render  the  addition  of  any 
more  parties  unnecessary.  Millmam  v.  MmthuU,  M.  R.  June, 
1835  (a). 

Usual  form  of  According  to  Mr.  Monro,  the  usual  form  of  the  order,  where 
where^wn  ^^*^®  **  given  to  add  parties  in  consequence  of  an  objection  taken 
objection  at  the  at  the  hearing  of  the  cause,  is  that  the  cause  do  stand  over  with 
sUmi'^ovCTto  ^^^y  ^  ^^®  plaintiff  to  amend  by  adding  parties  thereto,  with 
add  parties.  apt  words  to  charge  them,  and  to  bring  on  the  cause  again  to  a 
hearing,  as  he  shall  be  advised  (6). 

In  Mason  v.  Franklin,  1  Yo.  &  CoU.  C.  C.  242,  an  objection 
for  want  of  parties  taken  at  the  hearing  prevailed,  but  leave  was 
given  to  amend  by  adding  parties.  The  plaintiff's  counsel  ap- 
plied for  liberty  to  add  allegations  applicable  to  the  case  of  the 
proposed  new  parties  being  brought  before  the  Court,  observing 
that  this  was  not  included  in  the  liberty  granted  to  amend  by 
adding  parties.    The  Court  acceded  to  the  application. 

The  passage  *'  with  apt  words  to  charge  them,*'  does  not  occur 
in  such  of  the  old  orders,  printed  and  manuscript,  as  have  chanced 
to  come  under  the  reporter's  observation. 

(a)  The  amendment  permitted  parties,  or  show  that  they  are  not 

in  Lumsden  v.  Eraser,  7  Sim.  563,  necessary,  and  that  in  that  case 

waa  with  the  view  of  showing  that  the  latter  clause  was  not  inserted 

the  additional  parties  were  not  ne-  in  the  order,  though  it  would  have 

cesaary.  been  if  the  order  had  been  drawn 

Id  Egremtmt  v.  Cowell,  5  Beav.  up  carefully. 

623,  the  Master  of  the  Rolls  said  (b)  This  is  the  form  of  the  order 

that  the  usual  order  in  certain  in  Egremont  v.  Cornell,  6  Bea^. 

cases  is  that  the  plaintiff  shall  add  620. 
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In  Ryal  Y.BiUers,  Dec.  1747,  Seton,  359,  the  words  are— the   ^     18^6-     ^ 
plaintilb  are  to  be  at  liberty  to  amend  tbeir  bill  by  adding  proper  ^^^^8  v. 
parties,  and  bring  on  their  cause  again  to  a  hearing,  as  they  shall  Lord  Eglin- 
be  advised.  ™''- 

In  dmninff  t.  Cmmmff,  July,  1747,  in  the  same  vol.  p.  362, 
the  words  are — that  the  cause  do  stand  oyer,  and  that  the  plaintiff 
be  at  liberty  to  make  proper  parties  either  by  amendment  or  sup- 
plemental bill,  as  he  shall  be  advised. 

In  a  case  in  Hand,  Chan.  Prac.  p.  118,  the  date  of  which  does 
not  appear,  but  which  seems  to  have  come  on  before  a  Lord 
Keeper,  the  order  was  that  the  causes  should  stand  over,  and 
that  the  plaintifis  should  be  at  liberty  to  amend  their  bill  by 
adding  parties  thereto,  as  they  should  be  advised. 

In  the  same  page  Mr.  Hand  gives  another  case,  which  came  on 
at  the  Rolls,  in  which  the  order  was  that  the  cause  should  stand 
over,  and  that  the  plaintiffs  should  be  at  liberty  to  amend  their 
bill  by  making  proper  parties. 

The  express  permission  to  insert  apt  words  to  charge  the  new 
parties  is  an  improvement :  but  it  can  scarcely  admit  of  a  doubt 
that  under  the  old  form  such  permission  was  implied.  The 
liberty  to  amend  would  often  have  been  useless,  had  it  been 
otherwise. 

In  Polk  V.  Clmion,  12  Yes.  65,  Sir  William  Grant,  after  stating 
that  in  that  case  he  was  disposed  to  permit  the  plaintiff  to  vary 
his  prayer,  said  he  should  not  extend  that  permission  to  any 
variation  in  the  body  of  the  bill,  further  than  what  the  plaintiff 
might  (vary  the  body  of  the  bill)  upon  the  mere  permission  to 
add  a  party.  It  was  consequential  upon  that  to  add  to  the  bill 
what  was  necessary  to  make  the  case  and  decree  consistent  with 
the  addition  of  that  party  (a).  No  permission  was  necessary  to 
introduce  such  facts  as  are  consequential  upon  that. 


If  the  plaintiffs,  having  obtained  an  order  at  the  hearing  for  BiedertMnm  v. 

leave  to  amend  by  adding  parties,  have  failed  to  act  4ipon  that  feymour, 

1  .1  \r^'^,    .  ,      ,         ,  ^  .,  Second  amend. 

order  to  the  extent  to  which  it  is  necessary — whether  the  failure  ments  after 

has  arisen  from  their  own  neglect,  or  from  the  ignorance  of  facts  leave  given  to 

disclosed  by  the  answer  to  the  amendments — they  must  come  to  objection  for 

the  Court,  and  state  to  the  Court  the  circumstances.    There  can  w"»*  o^  parties 

be  no  amendment  except  under  the  direction  of  the  Court.     Bie-  ^     ^  earing. 

€lermann  v.  Seymour,  L.  C.  Jan.  1837- 


(a)   The  h;iM>thetical  particle      W.  Grant  said  unintelligible,  is 
with  which  Vesey  commences  this      here  omitted, 
sentence,  and  renders  what  Sir 
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1846.  It  is  very  common  to  add  new  defendants  under  an  order  made 
Watts  r.  **  *^®  hearing  of  the  caase ;  and  the  books  of  practice  tell  ns 
Lord  Eolin-  that  as  against  those  new  ^defendants  jou  must  hear  the  cause 
^^'  upon  bill  and  answer  (a) ;  the  meaning  of  which  is,  that  you 
Fre^  y  v.  or-  ^^qq^^  j^^^  against  them  the  evidence  ahready  taken.  No  case 
The  evidence,  is  wanted  for  that  The  thing  is  too  plain.  How  can  any  one 
amoof  bfrSd  ^  hound  by  the  eridenoe  of  witnesses  taken  in  a  cause  to  which 
against  defend-  he  was  no  party,  and  whom  he  has  had  no  opportunity  of  cross- 
ante  added  eiamininir  7  To  hold  him  bound  would  be  to  break  in  upon  the 
nnder  an  order  _  _«  -_ 
made  at  the  most  obvious  principles  of  justice.     Pretty  ▼.  Parker,  V.  G. 

hearing.  Mardi,  1826. 

In  Dtcofi  ▼.  JUen,  1  C.  P.  Coop.  492,  Sir  Thomas  Plumer 
said,  that  where  a  cause  stands  over  with  liberty  to  add  defendants 
by  amendment,  the  plaintiff  knows,  or  is  supposed  to  know,  that 
his  depositions  can  be  of  no  utility  against  the  new  defendants. 
No  court  of  justice  will  permit  defendants  to  be  affected  by 
evidence  taken  in  a  cause  before  they  were  parties,  and  when, 
consequently,  they  have  had  no  opportunity  of  cross-examining 
the  witnesses.  The  plaintiff,  therefore,  runs  the  chance  of  being 
able  to  sustain  his  suit  against  the  new  defendants  without  the  aid  of 
his  proofs ;  and  he  generally  finds  he  can  do  so,  as  persons,  made 
defendants  in  pursuance  of  leave  given  for  that  purpose  at  the  hear, 
ing,  have  ordinarily  no  real  interest  in  the  matters  in  dispute. 

See  also  some  lines  in  the  long  passage  from  Gilbert  inserted, 
post,  page  41. 

In  Kirk  v.  Clark,  Free.  Ch.  275,  where  a  bill  for  specific  per- 
formance of  marriage  articles  was  brought  by  a  trustee,  but  the 
cestui  que  trust,  a  married  woman,  was  not  a  party,  the  Court, 
when  it  ordered  that  she  should  be  made  a  party,  thought  it 
necessary  to  direct  that  the  former  bill,  answer,  and  depositions 
should  stand. 
Lov€  V.  FaMie.  • 

dismissal  for  Where  the  case,  which  is  opened,  is  one  in  which  there  is  no 

want  of  parties,  reason  to  think,  the  facts  aUeged  by  the  bill  being  true,  the  plain- 

partki  were**    tiff  wiD  not  be  entitled  to  some  equitable  relief,  it  has,  acoordmg 

praent,  it  is       to  the  practice  of  the  Court  for  a  long  period,  been  a  matter  very 

Srco*^d  hlUte'  "*^^  ?^  ^'*^*"  ^  permit  him  to  supply  by  an  amendment  any 

no  decree.  defect  in  his  bill  as  regards  parties.    But  where  the  facts  detailed 

by  the  bill  are  of  a  sort,  that  all  such  facts  being  assumed  to  be 

made  out  in  evidence,  and  aU  the  parties,  whose  absence  is  the 

subject  of  objection,  being  supposed  to  be  defendants,  still  there 

could,  according  to  the  prindples  upon  which  the  Court  acts,  be 

(«)  See  Prac.  Reg.  263  (17U). 
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no  dedaion  in  the  plaintiff's  farour — were  an  order  made  for   ^     1B46.     ^ 
the  acyoamment  of  the  eaQse,  to  add  parties,  instead  of  for  a  v^^,^  9. 
dismis^  of  the  hiU — it  would  he  only  to  increase.  Oie  costs  of  the  Loan  Boliw. 
plaintiff  and  of  the  defendant  also,,  and  no  one  would  he  benefited  '^^' 
exoeptrthe  professional  gentlemen  connected  with  the  suit.    Xope 
T.  FmrUs,  y.  C.  May,  1817. 

.    The  late  Lord  Chancellor  b  reported  to  have  said  that  there  Laiimeka  v. 
Are.  exceptions  to  the  rule,  that  where  an  objection  for  want  of  ^^'^jsged 
parties  ia  taken  at  the  hearing,  the  cause  shall  be  adjourned,  and  for  want  of 
the  pUntiff  aball  hare  an  oppprtnnitj  of  perfecting  his  record.  ^^?!^ 
X>ne  exception  be  said  was— that  assuming  the  absent  party  were  haying  once 
before  the  Coorti  the  case  still  was  not  one  for  equitable  inter-  been  ^^^^', 
ference.    What  are  the  other  exceptions  it  was  not  necessary  for  ^sniiMed  the 
his  Lordship  to  explain  for  the  purpose  of  determinbg  the  case  bill  for  want  of 
.before  him.    It  is  dear,  however,  that  in  all  these  cases  the  Court  ^d^]^^*^' 
Jiaa  a  discretion,  although  to  be  used  with  due  regard  to  what  has  having  been, 
been  the  usual  course  under  similar drcumstanoes.    Where  there  uJ^coSe and 
is  this  discretion,  the  Court  rarely  fayours  a  plaintiff,  who  has  been  activity  in  the 
ipiilty^of  a  great  delay.    Now  here  it  appears  that  the  persons,  ^^^^  ^  ^^ 
who  were  once  defendants,  have  in  the  progress  of  the  cause  been 
allowed  by  the. plaintiff  ,to  procnre  an  order  dismissing  the  bill 
•against  them  for  want  of  prosecution,  and  the  Court  is  at  the 
ihearing  asked,  that  the  cause  may  be  adjourned  in  order  to  make 
those  very  persona  defendants  again.  Even  if  it  was  right  in  their 
absence  to  give  leave  to  bring  them  before  the  Court  a  second 
time,  the  application  ought  not  to  be  granted,  where  there  has 
been  generally  so  littie  care  and  activity  in  the  conduct  of  the 
suit.    The.case  is  one  of  those  in  which  the  bill  ought  to  be  dis- 
.missed.    Of  course,  this  will  not  prevent  the  plaintiff  from  filing 
a  new  bill.    Latouehe  v.  Hal/ord,  Y.  C.  March,  1842. 


Prior  to  the  decision  of  TyUr  v.  Bell,  2  Myl.  &  Cr.  89,  there  ^^J  the""^' 
were  practitioners  who  entertained  an  opinion,  founded  upon  the  course  taken  by 
supposed  absence  of  precedent  for  dismissing  a  bill  for  want  of  J^^id  Gotten- 
parties,  that  it  was  obligatory  upon  the  Court  to  allow  the  cause  Bell,  2  M.  &  C. 
to  stand  over  with  liberty  to  amend.    This  opinion; was  the  oppo-  ^^* 
site  extreme  of  that,  presentiy  mentioned,  which  hblds  such  an 
order  to  be  an  indulgence  and  no  subject  of  appeal.    There  is 
however  authority  of  an  early  date  for  the  course  taken  by  Lord 
Cottenham  in  Tyler  v.  Bell,  and  in  taking  which,  it  may  be 
remarked,  that  he  affirmed  a  decision  of  the  Master  of  the  Rolls. 

In  SiqfardY.  The  City  0/ London,  1  P.  Will.  428,  an  objection 
was  taken  at  the  hearing  that  an  individual,  who  ought  to  have 
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,      ^"^^-     ,  joined  as  a  plaintiff,  was  not  a  party.    He  was  represented  by  the 
Watts  v.  bill  to  be  dead,  bnt  the  defendants  insisted  he  was  living.     It 

LoKD  EouN-  appeared  that  in  an  action  atlawthe  plaintiffs  had  actually  pleaded 
in  abatement  that  he  was  living  and  ought  to  be  a  defendant  in 
the  action,  and  the  plaintiffs  had  made  an  affidavit  of  that  fact  in 
support  of  their  plea  in  abatement.  Lord  Macclesfield  said  that  the 
question  was,  whether  the  Court  should  give  the  plaintiffs  leave 
to  amend,  paying  the  oosts-of  the  day,  or  dismiss  the  bill.  That  it 
was  a  veiy  trick  to  suppose  such  person  dead  by  the  bill,  when  the 
plaintiffs  perhaps  could  not  get  him  to  join,  and  yet  to  swear  him 
living  upon  the  plea  in  abatement;  and  it  being  discretionaty  in  the 
Court  either  to  dismiss  the  bill,  or  to  give  leave  for  an  amendment 
on  payment  of  the  costs  of  the  day,  if  in  any  case  a  biU  ought  to  be 
dismissed  let  it  be  in  this ;  but  without  prejudice  to  another  bill. 
In  the  same  case  of  Sti^brdY,  The  City  of  London,  as  reported 
by  Sir  John  Strange,  vol.  1,  p.  95,  it  is  said  that  instances  were 
cited,  where  bills  had  been  dismissed  for  want  of  parties  as  well  as 
where  causes  had  been  put  off  only. 

Lord  Chief  Baron  Gilbert's  Forum  Romanum  must  have  been 
written  prior  to  the  year  1726.  In  that  learned  treatise,  page 
1579  it  is  said  that  if  it  appears  to  the  Court  that  a  very  necessary 
party  is  wanting — that  without  him  no  regular  decree  can  be 
made— as  where»  &c.  [Here  there  are  various  iUnstrations  of 
where  a  necessary  party  is  wanting,  and  that  without  him  no 
regular  decree  could  be  made.]  And  therefore  in  all  those  cases  it 
was  conceived  "that  the  ancient  rule  of  dismissing  the  bill  with 
costs  for  want  of  absolute  and  neoessaiy  parties  was  the  surest 
way  to  go  by."  The  treatise  then  proceeds  thus : — ^But  to  this  it 
will  be  objected  that  the  late  practice  hath  been  to  let  the  cause 
stand  adjourned  over  on  payment  of  the  costs  of  the  day,  and  to 
direct  the  plaintiff  to  amend  his  biU  and  make  proper  parties. 
And  in  many  cases  this  is  a  veiy  just  rule  and  determination,  as 
where  the  party  wanting  to  be  brought  on  is  purely  a  party  pro 
forma,  as  in  the  case  of  a  trustee  or  an  executor  against  whom 
there  needs  no  further  examination  of  witnesses.  Nay  the  Court 
often  directs  to  supply  the  want  of  parties  in  case  of  an  adminis- 
tration de  bonis  non,  &c.,  that  upon  the  plaintiff's  producing  such 
administration,  or  any  other  administration  or  probate  of  a  will 
before  the  Biaster,  the  account  shall  go  on  (a).    But  where  the 

(a)  As  the  learned  Chief  Baron  porter  well  recollects  a  case  at  the 

states,  the  Court  "often"   does  Rolls— Mr.  Baron  Graham  and 

direct — ^yet  **  sometimes"  it  does  two  Masters  were  sitting  for  Sir 

not  direct — ^to  supply  the  want  of  Thomas  Plumer,  who  was  ill — ^it 

parties  in  this  manner. '  The  re-  was  about  1823 — ^in  which  the 
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party  which  is  wanting  hecomes  a  auhatantial  and  necessary  party,   ^     ^^^^' 
and  where  he  may  controyert  the  plaintiff's  yery  right  to  the  watts  v. 
demand  in  question,  and  where  he  may  deny  it  by  his  answer  and  Loan  Bgliw 
pnt  the  pkintiff  and  the  other  defendants,  who  haye  answered,  to  ^^' 
undergo  a  fresh  examination  of  witnesses — for  nobody  will  say 
that  the  examination  taken  before  the  coming  in  of  this  new 
defendant's  answer  shall  either  bind  or  affect  his   particular 
case  (a), — and  where  the  plaintiff  must  reply  to  this  new  defend- 
ant's answer,  and  where  both  parties  must  examine  all  oyer  again, 
and  where  the  cause  must  also  be  set  down  de  noyo  as  against  this 
new  defendant,  it  is  not  conoeiyed  of  what  effect  it  can  be  to  the 
plaintiff  to  haye  his  cause  stand  oyer,  or  where  he  is  to  find  his 
account  in  the  eyent  of  such  a  proceeding ;  and  it  seems  in  this 
case  to  be  more  just  that  the  bill  ought  to  stand  dismissed  with 
costs,  and  that  the  defendants,  who  are  unnecessarily  brought  on, 
should  at  least  haye  their  costs  of  this  yexation ;  and  that  the 
plaintiff  ought  to  be  at  liberty  to  bring  a  new  bill  and  make 
proper  parties  as  he  shall  be  adyised.   But  all  this  is  in  the  breast 
of  the  Court  to  do  as  they  please. 

In  Onge  y.  Tuloek^  2  MoU.  35,  Lord  Chancellor  Hart  said.  If 
there  is  a  case  that  the  Court  has  dismissed  abill  where  there  was 
a  defect  of  parties,  it  is  of  this  nature,  seeing  that  if  those  par- 
ties were  before  it  the  bill  should  be  dismissed  equally ;  and  tiien 
it  has  done  so  at  once  to  saye  expense,  and  because  it  will  not 
allow  want  of  parties  to  be  used  as  a  deyice  to  preyent  the  dis- 
mission of  a  bill.  The  Court  is  competent  to  do  that,  but  that  is 
not  a  dismission  for  want  of  parties. 

The  last  passage  will  not  escape  the  attention  of  the  equity 
student,  careful  to  note  the  prindple  of  a  judgment^"  that  i^  not 
a  dismission  for  want  of  parties." 


Court,  with  a  warmth  not  yery  turn  out  that  there  was  no  oppo- 

usual,  dismissed  a  heayy  suit  with  sition.    It  is  belieyed  that  yery 

costs,  it  appearing  that  the  plain-  little  is  to  be  met  with  in  the  books 

tiff,  a  sole  executor,  and  suing  in  upon  the  subject.    See,  howeyer, 

that  character,  had  for  some  rea-  Fletcher  y.  Askbvmer,  1  firo.  C. 

son  ddayed  to  take  out  probate.  C.  498 ;   Habergham  y.   Vincent, 

It  may  assist  the  student  to  re-  1  Ves.  J.  68;  Shean  y.  Maker, 

mark  that  where,  as  in  the  cases  Jones,  Ir.Eq.Kzch.  Rep.  441.  Ysf- 

mentioned  by  Lord  Redesdale,  p.  nations  of  this  kind  in  our  decrees 

145,  3rd  ed.  the  Court  has  giyen  and  orders  would  probably  lead 

leave  to  the  parties  to  bring  a  re-  to  a  lasity  of  practice  that  in  the 

presentatiye  before  the  Master  on  end  would  be  found  prejudicial 
taking  the  accounts  or  other  pro-         (a)  See  page  38. 
ceedings,  it  will,  as  it  is  conceived. 
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^ .— ' 

Watts*. 
Lord  Eolin- 

TOW. 

Mr.  DanieU's 
statement  that 
an  order  made 
at  the  hearing 
for  the  canieto 
stand  oyer  with 
liberty  to  add 
parties  cannot 
be  appealed 
from. 


Mr.  Daiiiell  in  his  Cbanoevy  Practioe,  toL  3,  p.  1,  Ist  ed., 
▼ol.  2,  p.  133  i,  2nd  ed.«  after  saying  that,  except  in  the  instanoea 
pmnted  out  hy  him,  a  decree  or  order  taken  by  consent  of  couft- 
sel  could  not  be  made  the  subject  of  appeal,  proceeds  to  state  that 
for  this  purpose  an  order  made  at  the  hearing,  for  the  cause  to 
stand  over,  with  liberty  to  the  plaintiff  to  add  parties,  is  considered 
as  an  order  made  by  consent,  and  ca&not  be  appealed  from ;  that 
in  truth  the  want  of  parties  is  in  its  nature  a  reason  for  dismissing 
the  plaintiff's  bill,  and  it  was  a  matter  of  rdaxation  on  the  part 
of  the  Court  when  it  permitted  the  cause  to  stand  over :  and  if 
the  plaintiff  is  dissatisfied  with  the  opinion  of  the  Court  as  to  the 
want  of  parties,  he  should  let  the  bill  be  dismissed,  and  then 
appeal  from  the  order  of  dismissal. 

Nearly  the  whole  of  this  passage  is  taken  from  what  Lord 
Thurk>wsaidii|.&iTe{/briif  T.  ^cftiir,  2Cox,  156.  There  are  some 
other  words  ascribed  by  Mr.  Cox  to  Lord  Thurlow  which  must 
not  be  omitted.  His  Lordship  stated  that  the  order  for  a  cause 
to  stand  oyer,  with  liberty  for  the  plaintiff  to  add  parties,  in  the 
shape  of  it  purports  to  haye  been  made  by  consent. 

It  is  belicTed  that  there  is  nothing  in  the  books  to  show  that 
at  any  period  the  order  "  in  the  shape  of  it"  did — unless  in  a 
case  of  some  peculiar  circumstances— purport  to  haye  been  made 
by  consent.  Lord  Thurlow  must  haye  referred  therefore  to  the 
order  in  that  case ;  and  a  reference  to  the  report  makes  this  the 
more  probable,  as  it  will  be  found  that  the  passage  brought  for- 
ward by  Mr.  Daniell  relatiye  to  the  course  to  be  taken  by  a 
dissatbfied  plaintiff,  and  which  passage  immediately  precedes  that 
which  is  now  the  subject  of  remark,  is  applied  by  the  Chancellor 
not  to  eyeiy  plaintiff,  but  to  the  plaintiff  in  Benretflord  y. 
Adair  (a). 


Question 
whether  in 
Lord  Thnrlow's 
time,  it  was  less 
easy  than  now, 
to  obtain  an 
order  at  the 
hearing,  for 
a4ioiimiDg  the 
cause  with 
leave  to  add 
parties. 


(a)  In  Bay  y.  Fenivtcite,  3  firo. 
C.  C.  25,  Lord  Thurlow  said  that 
the  suit,  without  a  representatiye 
of  the  original  obligee  in  the  bond, 
must  be  dismissed  for  want  of 
parties.  A  practitioner  lately  de- 
ceased used  to  refer  to  this  case, 
to  show  that  in  Lord  Thnrlow's 
time,  if  the  plaintiff  chose  to  bring 
his  cause  to  a  hearing  in  a  defec- 
tive state  as  regards  parties,  the 
adjournment  of  it  with  leaye  to 
amend  was  by  no  mesne  so  easily 


obtained  as  in  our  days.  Like 
much  that  is  to  be  found  in 
firown,  no  reliance  can  be  placed 
on  the  dictum  attributed  by  him 
to  Lord  Thurlow. 

Lord  Redesdale  wrote  his  trea- 
tise at  the  time  that  he  was  in 
large  practice  before  Lord  Thur- 
low. His  lordship  says,  p.  263, 
that  if  upon  the  hearing  the 
plaintiff  appears  entitled  to  relief, 
and  the  addition  of  parties  only  is 
wanted,  an  order  is  usually  made 
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But  although  the  order  for  a  cause  to  stand  over/ with  libertj         IM6. 

to  amend  hy  adding  parties,  may  not,  except  in  some  special  watts  r. 

instance,  in  the  shape  of  it  have  purported  to  have  heen  made  by  Lord  Eguk* 

consent;  no  practitioner,  who  occasionally  examines  our  old  ^^' 

reports  (a)  and  books  of  practice,  will  dispute  that  in  eariy  times  joon^lr^ 

such  an  order  was  a  matter  of  relaxation.     Judges  and  writers,  cause  with 

leave  to  amendy 
upon  an  objection  taken  at  the  hearing  for 
want  of  partiei,  formerly  an  indulgence. 


for  the  cause  to  stand  over,  with 
liberty  to  amend  the  bill  by  ad- 
ding the  proper  parties. 

On  going  no  further  than  the 
Index  to  Dickens,  the  three  follow* 
ing  cases  meet  the  eye.  They 
will  suffice  to  show  tiiat  it  was 
the  practice  in  Lord  Thnrlow's 
time  to  allow  a  cause  to  stand 
over  with  liberty  to  amend  by 
adding  parties. 

In  Augerstem  v.  Clarke^  2  Dick. 
738,  an  objection  was  taken  that 
a  surety  was  not  a  party;  when 
Lord  Thurlow  allowed  the  objec- 
tion, but  let  the  cause  stand  over 
lo  amend. 

In  Wmd$or  y.  Wmd$or,  Dick. 
707,  a  party  was  named  a  defend* 
ant  in  the  bill,  but  process  was 
not  prayed  against  him.  Lord 
Kenyon  said,  the  naming  of  a 
party  in  a  bill  as  a  defendant,  and 
not  praying  process  against  him, 
was  not  to  be  consideredasmaking 
him  a  party,  therefore  let  the  cause 
stand  over,  with  liberty  for  the 
pUuntiff  to  amend  the  bill  by 
adding  parties. 

Hoidtworik  Y.HoUbwortk,  Dick. 
799>  was  an  appeal  from  a  decree 
at  the  Rolls.  Parties  appeared  to 
be  wanting.  Lord  Thurlow  or- 
dered that  the  appeal  should  stand 
over,  with  liberty  for  tiie  plaintiff 
to  file  a  supplemental  bill,  merely 
to  add  parties. 


(a)  The  indexes  in  general  af-  Some  cases  in 
ford  small  due  to  points  of  the  kind  ^^  earlier  part 
now  under  inquiry;  «.dthe  r-  ^^^^T 
porter's  common-plsce  book  con-  suits  were  dis- 
tains  no  notes  under  the  head  of  missed  for  want 
"  dismissal  f«r  want  of  parties,"  ^  ^"^' 
except  of  the  cases  in  Bunbury, 
whose  volume  terminates  about 
the  year  1734,  there  being  only 
five  cases  in  it  after  that  period. 

In  Wkisiler  v.  Weldf,  fiun.  63, 
which  was  a  bill  for  redemption, 
the  defendant  in  his  answer  set 
forth  that  he  was  only  a  trustee. 
It  was  objected  to  the  plaintiff  at 
the  hearing  that  the  cestui  que 
trust  should  have  been  made  a 
party,and  he  might  haveamended, 
•this  being  disclosed  in  the  answer, 
and  for  this  reason  the  bill  was 
dismissed;  .  . 

In  Spendler  v.  Potter,  ibid.  181, 
a  bill  to  establish  a  custom  was 
dismissed  by  reason  of  Queen's 
College,  the  owners  of  the  inhe- 
ritance, not  being  parties. 

In  Hooper  v.  Letkbridge,  ibid. 
291,  a  bill  for  tithes  seems  from 
the  marginal  note,  to  have  been 
dismissed  for  want  of  parties. 

Bi$ki^  qf  London  v.  NickoUs, 
ibid.  141,  was  the  case  of  a  de- 
murrer. It  was  a  demurrer 
amongst  other  things  for  want  of 
parties.  That  seems  to  have  been 
the  ground  upon  which  it  was 
allowed.    The  bill  was  dismissed. 
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1846.  well  yeraed  in  the  "incunabula "  of  equity  procedure,  haye  often 
Watti  ».  designated  it  as  an  order  to  which  the  plaintiff  was  not  in  strict- 

Lou>  EouN-  nes8  entitled,  and  haye  asserted  that,  if  the  cause  was  adjourned 
to  supply  the  defect  in  his  suit  by  reason  of  necessary  parties 
being  absent,  it  was  something  that  the  plaintiff  obtained,  not  as  a 
right,  but  as  an  indulgence. 

In  the  Praxis  Al.  Cu.  Can.  Vol.  I.  p.  34,  1725,  4th  edit,  it  is 
said  dismisaon  upon  hearing  is  sometimes  for  want  of  parties. 
The  passage  is  not  in  the  first  edition,  published  ia  1694.  It 
possibly  may  haye  been  taken  from  the  Practical  Register,  p.  142, 
which  first  appeared  in  1714. 

In  the  passage  quoted  from  the  Forum  Romanum,  ante  page  40, 
it  will  be  seen  that  Chief  Baron  Grilbert  speaks  of  the  dismissal 
of  the  bill  for  want  of  absolute  and  necessary  parties,  as  being  the 
ancient  rule  of  the  Court,  and  the  adjournment  of  the  cause  in 
order  that  the  defect  may  be  supplied,  as  a  recent  practice. 

In  Polk  y.  Clinton,  12  Yes.  63,  Sir  William  Grant  said  at  one 
period  the  want  of  a  party  was  fittal,  although  that  was  not  so  now. 

In  Hill  y.  Kirwan,  Jac.  164,  Sir  Thomas  Plumer  stated  as  a 
reason  why,  upon  an  objection  for  want  of  parties,  the  cause  being 
ordered  to  stand  oyer  with  liberty  to  amend,  the  Court  had  at 
least  the  power  of  giying  the  costs  of  the  day,  that  it  was  an  in- 
dulgence to  permit  the  cause  to  stand  oyer,  and  an  indulgence 
might  surely  be  granted  upon  terms.  Heobseryed  that  the  practice 
of  not  disinissing  biUs  for  want  of  parties  was  settled  by  a  case 
before  Sir  Joseph  JekyU,  in  which  there  was  an  appeal,  and  by  the 
decision  of  the  House  of  Lords  in  the  case  of  Green  y.  Poole, 
which  will  be  presently  mentioned. 

In  Dixon  y.  AUen,  1  C.  P.  Coop.  492,  Sir  Thomas  Plumer 
said,  that  the  direction,  that  a  cause  should  stand  oyer  with  liberty 
to  add  defendants  by  amendment,  was  an  indulgence  giyen  to  the 
plaintiff  at  his  own  request;  that  he  solicited  it,  being  aware  that 
otherwise  his  bill  must  be  dismissed,  although  without  prejudice 
to  the  institution  of  a  new  suit;  that  he  accepted,  too,  such  indul- 
gence at  his  own  risk,  &c.  (a). 

nguage  of           (a)  It  will  be  presently  found  preyailed  since. 

Sir  T.  Plumer     that  the  language  of  Sir  Thomas  The  Master  of  the  Rolls  in  Bie* 

wtmukdDuim  ^"™®'  ^  *^®  foregoing  cases  is  derman  y.  Seymour,  1  Beay.  697» 

T.  Alien.            adapted  more  to  the  practice  of  states  with  more  accuracy  of  ex- 

the  Court  at  the  end  of  the  l7th  pression  the  present  practice  of 

and  the  beginning  of  the  18th  the  Court.    His  Lordship  said: 

centuries,  than  to  that  which  has  --that  it  was  the  duty  of  a  plain- 


TEMP.  LORD  COTTENHAM. 


45 


Bat  although,  as  the  foregoing  passages  show,  the  ancient  rule   ^1846. 
of  the  Court  was  that  the  bill  should  be  dismissed,  and  the  adjourn-  Watts  r.    "" 
ment  of  the  cause  with  leave  to  amend  was  an  indulgence,  it  is  Lokd  Eoun- 
manifest  from  reported  cases  that  it  was  an  indulgence  which  ^^' 
must  have  been  often  shown  (a). 


tiff  to  come  fully  prepared  to  ask 
the  Court  for  a  decree.  And  if 
he  was  not  so  prepared,  and  it 
appears  that  the  suit  was  defective 
from  Mb  default,  then  his  Lord- 
ship  thought  that  it  was,  what  was 
usually  called  an  indulgence,  to 
give  the  plaintiff  leave  to  supply 
that  defect  afterwards.  It  became 
the  duty  of  the  Court  to  consider 
whether  for  promoting  the  ends 
of  justice  leave  should  be  given 
or  not.  He  did  not  think  it  was 
a  right  which  the  plaintiff  could 
demand  of  the  Court,  but  if  he 
offered  good  reasons  why  the 
indulgence  should  be  granted, 
then  it  was  the  duty  of  the  Court 
to  grant  it ;  but  if  no  good  rea> 
sons  were  shown,  then  it  was 
equally  the  duty  of  the  Court  to 
refuse  the  application. 

In  this  case  the  cause  had 
already  stood  over  for  want  of 
parties,  with  liberty  to  amend,  and 
that  order  had  been  twice  acted 
upon,  and  as  it  turned  out  with- 
out success,  it  being  necessary  to 
apply  for  the  cause  to  stand  over 
again,  in  order  to  make  a  third 
amendment.  It  is  dear — whatever 
may  be  the  language,  which  at  this 
day  is  to  be  considered  as  cor- 
rectly i^plicable  to  the  first  order, 
giving  Uberty  to  amend  by  adding 
parties — ^that  an  order  giving  that 
liberty  to  a  party,  who  has  already 
had  such  opportunity  to  cure  a 
defect  of  that  kind  in  his  record, 
may  with  great  justness  of  ex- 
pression be  described  as  an  in- 
dulgence. 


(a)  There  was  a  practice  at  an  Old  praciiee, 

early  period,  which,  even  if  the  re-  where  diiiiiittd 

.,     ^  ,•!     ii.    J  upon  bill  and 

ports  were  silent,  would  afford  a  ^itwer,  to  per- 

strong  presumption  that  the  Court  mit  ft  replicft- 

was  not  formerly  less  indulgent  tion  to  be  filed 

^1-       ^  ^     1    *i.   r»        1    •  tndatecond 

than  at  present.    In  the  Compleat 

SoUicitor,  p.  28,  1672,  4th  edit, 
afler  the  statement  that  the  plain, 
tiff  may  set  down  his  cause  to  be 
heard  upon  bill  and  answer,  and 
that  in  case  the  Court  shall  not 
find  grounds  to  make  a  decree  or 
final  order,  the  bill  shall  be  dis- 
missed with  costs ;  it  is  added — or 
the  pUuntiff  shall  be  admitted  to 
reply  if  he  deserved  it,  first  paying 
down  five  pounds  costs  within 
four  days  after  such  hearing,  else 
the  dismission  to  stand,  and  the 
conclusion  of  the  order  on  hearing 
is  to  be  penned  by  the  registrar 
accordingly ;  and  then  such  dis- 
mission shall  be  a  good  plea  in  bar 
of  any  new  bill  for  the  same  matter. 

The  Praxis.  Al.  Cu.  Can.  vol. 
i.  p.  14,  1st  edit.,  has  abstracted 
the  above  passage,  but  instead  of 
the  words  "if  he  deserved  it," 
has  "  if  he  desired  it." 

It  is  hardly  probable  that  Judges, 
who  permitted  a  plaintiff,  whose 
cause  had  been  heard  upon  bill 
and  answer  and  dismissed,  to  re- 
ply to  the  answer  (when  it  is  to 
be  presumed  both  plaintiff  and 
defendant  would  be  at  liberty  to 
go  into  evidence,  and  have  a  se- 
cond hearing),  should  refuse  him 
the  opportunity  of  remedying  a 
slip  in  his  proceedings  in  conse- 
quence of  the  onussion  of  some 
necessary  party. 
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Some  early 
cases  in  which, 
notwithstand- 
ing the  old  role 
for  dismissing 
the  bill,  ordos 
were  made  for 
acyoomment, 
with  leave  to 
amend  by 
adding  partiea. 


A  short  search  has  produced  the  following  authorities  :«— 

In  Hole  ▼.  Harriioii,  Rep.  tern.  Finch,  15,  1673,  an  objection 
was  taken  at  the  hearing,  that  an  executor  ought  to  have  been 
made  a  party  to  the  bill,  which  was  ordered,  and  to  bring  on  the 
cause  again. 

In  Leraell  t.  Narboumet  1  Vem.  87, 1682,  the  plaintiff,  to  avoid 
a  demurrer,  had  made  a  person  a  defendant,  but  had  neyer  served 
him  to  answer.  This  was  a  case  in  which  it  might  haye  been 
expected  that  there  would  have  been  a  rigid  adherence  to  the  rule* 
but  nevertheless  Sir  Harbottle  Grimstone  merely  ordered  that  he 
should  be  brought  to  a  hearing,  and  the  bill  being  for  an  injunction^ 
it  was  continued  in  the  mean  time. 

In  Kirk  v.  Clark,  Free.  Ch.  275,  1708,  which  was  a  bill  by  a 
trustee  for  the  performance  of  marriage  articles,  after  the  bill  and 
answer  had  been  opened,  it  was  objected  that  a  cestui  que  trust 
was  not  made  a  party,  and  would  not  therefore  be  bound  if  the 
biU  should  be  dismissed,  and  so  the  defendants  would  be  liable  to 
another  suit  for  the  same  cause.  The  Court  ordered  the  plaintiff 
to  pay  that  day's  costs,  and  to  make  the  cestui  que  trust  a  party, 
and  the  next  day  the  cestui  que  trust  was  made  plaintiff. 

In  SaxMbury  v.  Orammer,  Easter,  8th  Ann.  (1709),  Lord 
Cowper,  upon  an  objection  being  taken  that  executors  were  not  par- 
ties to  the  suit,  directed  that  it  should  stand  adjourned,  in  order 
that  they  might  be  made  defendants. — MS.  Cases. 

Baleh  v.  WasteU,  1  P.  Will.  445,  was  a  suit  to  have  satisfaction 
of  a  debt  against  the  debtor  and  a  trustee  for  him.  The  debtor 
had  been  outlawed,  and  at  the  hearing  of  the  cause  it  was  objected 
that  the  proper  course  would  have  been  for  the  plaintiff  to  get  a 
grant  of  the  debtor's  estate,  which  was  forfeited  to  the  Crown. 
Lord  Macclesfield  directed  the  plaintiff  to  get  such  grant  and 
make  the  Attorney  General  a  party,  and  then  the  cause  was  to 
come  on  again. 

This  case  was  in  1718.  There  is  another  case  of  Hayward  v. 
Fry,  in  Easter  Term,  1721,  mentioned  by  Peere  Williams  (ibid), 
in  which  the  same  objection  being  made  at  the  hearing  there  was 
a  like  order  that  the  cause  should  be  put  off,  in  order  that  the 
plaintiff  might  get  a  similar  grant  and  make  the  Attorney  General 
a  party. 

In  Pitt  V.  Brewster,  I  Dick.  37,  1721,  there  was  an  objection 
at  the  hearing,  the  bill  being  for  an  account  of  a  testator's  estate, 
that  one  of  the  executors  was  not  a  party.  The  order  was  (ac- 
cording to  a  practice  which  shall  be  noticed  upon  some  future 
occasion)  that  he  should  be  introduced  into  the  decree  as  a  party, 
and  ordered  to  account  before  the  Master  without,  as  the  report 
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saySy  "puttiiig  off  the  cause  to  add  parties  $*'  from  which  it  may         1846. 
be  inferred  that  the  putting  off  a  cause  to  add  parties  was  not  ^^ttsv 
yeiy  uncommon.  Lord  Bolin- 

In  BttOeyy.  Worrall,  Bun.  115,  1722,  a  bill  for  tithes  was  ^^* 
ordered  to  be  dismissed  for  want  of  a  party,  but  upon  application 
it  was  ordered  to  stand  o^er  with  liberty  to  amend. 

These  are  cases  in  which  the  objection  was  taken  after  answer 
at  the  hearing  of  the  cause,  but  there  are  cases  of  demur- 
rers for  want  of  parties,  also  of  an  early  date.  In  principle 
there  can  be  Uttle  difference  between  a  case,  in  which  the  objection 
prerails  after  answer  and  at  the  hearing  of  the  cause,  and  a  case 
in  which  it  preyails  upon  demurrer. 

In  Breuenden  ▼.  DeereeU,  2  Ch.  Ca.  1979  1674,  there  was  a  Some  early 

demurrer  that  no  administrator  de  bonis  non  was  a  party — Lord  j^^^ 

Nottingham  held  that  in  that  respect  the  bill  was  ill,  but  gaye  the  having  been 

plaintiff  leave  to  amend  the  bill  in  that  point.  aUowed  for 

'  '^  want  of  parties, 

In  GrifithM  y.  Bateman,  30  Car.  2,  1678,  a  demurrer  was  liberty  was 

allowed  because  the  personal  representatrres  of  one  Phillips  were  given  to  amend. 

not  defendants,  but  Lord  Notting^uun  gave  the  plaintiff  liberty  to 

amend  his  bill.    MS.  Notes ;  S.  C.  Rep.  tern.  Finch,  334. 

Chief  Baron  Gilbert,  who  thought  that  where  at  the  hearing  of 
a  cause  absolute  and  necessary  parties  were  wanting,  the  ancient 
ruk  of  dismissing  the  bill  with  costs  was  the  surest  rule  to  go  by 
(Forum  Bomanum,  158),  neyerdieless  says,  p.  55 : — A  demurrer 
fiv  want  of  proper  parties  is  an  exception  as  to  the  defendants 
brought  into  court  (a) :  for  if  there  be  not  proper  defendants 
before  the  court,  there  can  be  no  decree :  and  therefore  this  is  an 
objection  as  well  against  proceeding  as  at  the  hearing :  for  the 
defendants  tenH  be  obliged  to  contest  where  there  can  be  no 
proper  parties  for  a  decree,  but  such  proper  parties  being  added, 
the  defendant  [plaintiff]  may  proceed. 

Such  was  the  state  of  the  practice  down  to  about  the  close  of  The  order  to 
the  first  quarter  of  the  last  century.    After  that  time,  in  ccmse-  amend  by 
quenee  (as  Sir  Thomas  Flumer  mentioned  in  the  aboye  case  of  ^pg^  Sn^^^T* 
HiU  T.  Kirwan)  of  the  Lord  Chancellor  baring  reversed  Sir  jectionatthe 
Joseph  Jekyll's  decree,  dismissing  a  cause  upon  an  objection  taken  tobTan^^dS. 
ai  the  hearing  forwent  of  parties,  and  of  the  decision  of  the  House  gence. 
of  Lords  in  Green  ▼.  PooUj  the  practice  underwent  a  change, 
which  has  rendered  the  order  to  add  parties  no  longer  a  relaxation 
or  indulgence,  but  with  some  exceptions  the  right  of  the  suitor. 

(a)  The  language  here  is  that     practice  the  writer  compares  the 
of  the  Boman  jurists,  with  whose     .practice  of  the  Court  of  Chancery. 
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1846.  The  reporter  is  not  aware  that  our  printed  books  mention  the 

Watts  v.  nt^nie  of  the  case  before  Sir  Joseph  Jekyll,  or  the  year  in  which  it 

LoKD  EoLiN-     came  before  him.    It  must  have  been  prior  to  1733,  when 
^^'  Green  v.  Poole  was  heard  in  the  House  of  Lords. 

Green  v.  Poole  is  reported  5  Bro.  P.  C.  504.  Upon  the  hearing 
of  the  cause  in  the  Court  of  Exchequer,  it  would  seem  that  the 
bill  had  been  dismissed  upon  an  objection  for  want  of  parties. 
One  of  the  appellant's  reasons  (they  were  signed  by  Dudley 
Byder  and  Fazakerley)  was,  that  if  it  was  necessary  to  have  the 
additional  parties,  it  was  apprehended  that  the  Court  ought  to 
haye  directed  that  the  appellant,  on  payment  of  the  usual  costs, 
might  haye  had  leaye  to  amend  his  bill  by  adding  parties ;  and 
not  upon  the  making  of  an  objection  for  want  of  such  parties 
to  dismiss  the  bill  absolutely  with  costs :  that  being  the  usual 
direction  in  Courts  of  Equity,  when  proper  parties  appear  at  the 
hearing  of  a  cause  to  be  wanting. — Appeal  Cases,  Lin.  Inn.  lab. 
After  hearing  counsel  on  the  appeal,  it  was  ordered  and  adjudged 
that  the  order  therein  complained  of  should  be  reyersed,  and  that 
the  appellant  should  be  at  liberty  to  amend  his  bill,  by  adding 
proper  parties,  on  paying  the  costs  of  the  day  in  the  Court  of 
Exchequer. 

It  would  be  yeiy  strange  if  this  case  had  not  been  followed  by 

the  Court  of  Chanceiy.    As  was  to  be  expected,  it  will  be  found 

that  immediately  afterwards  it  was  considered  that  the  plaintiff, 

in  whose  cause  there  turned  out  to  be  a  want  of  parties  was, 

according  to  the  true  practice  of  the  Court,  entitled  to  an  order 

that  it  might  stand  oyer,  in  order  to  giye  him  an  opportunity  of 

remedying  the  defect  by  amendment. 

Cases  temp.  In  Herring  y.  Toe,  1  Atk.  290,  an  objection  was  taken  at  the 

Lord  ll"d-        hearing  of  the  cause  that  a  feme  coyerte  was  not  a  defendant, 

upon  objection'  ^^hen  the  cause  was  ordered  to  stand  oyer  that  she  might  be  made 

St  the  hearing,    |^  party. 

to  be  adjourned      ^^  Anon.  2  Atk.  14,  Lord  Hardwicke  said  a  bill  in  Chancery  is 

with  leaye  to      neyer  dismissed  for  want  of  parties,  but  stands  oyer  upon  paying 

add  parties.        ^j^^  ^^^  ^£  ^^^  ^^^    ^  decree  of  Sir  Joseph  Jekyll's  in  a  cause 

at  the  Rolls  to  dismiss  a  bill  for  want  of  parties  was  reyersed 

afterwards  for  that  reason,  and  a  decree  of  the  same  nature  in  the 

Court  of  Exchequer  was  reyersed  likewise  in  the  House  of  Lords. 

^  The  last  sentence  may  probably  be  the  remark  of  Tracy  Atkyns. 

Lamplugh  y.  Hebden,  Dick.  78,  S.  C.  Bam.  C.  C.  371,  was  a 

bill  for  the  specific  performance  of  an  agreement  for  the  sale  of 

land.    On  the  hearing  of  the  cause  an  objection  was  made  that 

the  plaintilff's  wife  and  child  were  not  parties,  the  lands  being 
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sold  under  a  power  which  obliged  the  plaintifT  to  purchase  other         1846. 
hmds  in  the  place,  and  the  plaintiff's  wife  and  daughter  being  watts  » 
iitferested  in  seeing  that  done.     The  objection  was  allowed,  and  Lord  Eolin- 
it  was  ordered  that  the  cause  should  stand  over  with  liberty  for  '^^' 
the  plaintiff  to  amend  his  bill  by  adding  parties. 

In  GUuiY.  Oxenham^  2  Atk.  121,  Lord  Hardwicke  thought 
that  an  executor  durante  minoritate  ought  to  be  a  defendant, 
and  for  want  of  him  ordered  that  the  cause  should  stand  over. 

In  Warrem  v.  StaweU,  ibid.  125,  an  objection  was  taken  that 
the  heir  was  not  before  the  Court,  when  Mr.  Baron  Parker,  sitting 
for  the  Biaster  of  the  Rolls,  allowed  the  objection,  but  it  appears 
from  the  marginal  note  that  the  cause  was  ordered  to  stand  over. 

In  Feman  v.  Blackerhy,  2  Atk.  144,  iSf.  C.  Bam.  Ch.  Ca.  377, 
it  was  objected  that  the  Church  Building  Commissioners  were  not 
defendants,  and  the  cause  was  ordered  to  stand  over  for  want  of 
parties. 

In  Brace  v.  Harrington,  2  Atk.  235,  the  cause  was  ordered  to 
stand  orer  to  make  the  representatiye  of  the  obligee  in  a  bond  a 
defendant. 

In  Jones  v.  Jonee,  3  Atk.  110,  the  cause  seems  to  have 
been  fully  gone  into  before  the  objection  for  want  of  parties 
was  brought  forward.  Lord  Hardwicke  said:  This  cause  has 
been  brought  on  very  oddly;  and  the  objection  for  want  of 
parties  comes  very  late ;  for  the  rule  is,  that  it  ought  to  be  upon 
opening  the  proceedings  and  before  the  merits  are  disclosed. 
But  it  is  frequently  known  that  after  a  cause  is  gone  into,  and 
even  thoroughly  heard,  yet  the  Court  is  compelled  to  let  it  stand 
over  for  want  of  parties.  Therefore  the  objection,  though  it  is  not 
taken  in  time,  must  have  its  weight,  because  otherwise  the  Court 
cannot  on  the  one  hand  do  justice  to  the  defendant,  and  on  the 
other  would  be  obliged  to  dismiss  the  bill,  which  is  never  done 
now :  though  it  was  attempted  by  Sir  Joseph  JekyU  formerly,  but 
reversed  on  an  appeal  to  Lord  Chancellor  King :  and  since  that 
time  causes  are  ordered  only  to  stand  over,  on  paying  the  costs  of 
the  day,  that  the  plamtiff  may  have  an  opportunity  of  making 
proper  parties.  As  this  bill  is  framed,  the  defendant  was  excu- 
sable for  not  making  his  objection  for  want  of  parties  sooner,  and 
therefore  let  it  be  directed  that  the  cause  do  stand  over. 

In  Pincent  v.  Pincent,  1  Wils.  179, 8.  C.  3  Atk.  571,  there  was 
an  objection  that  certain  annuitants  were  not  defendants ;  the  cause 
was  ordered  to  stand  over  with  leave  to  amend  by  adding  parties. 

The  conclusion  to  be  drawn  from  these  cases  is  strengthened 
by  what  has  been  said  by  Lord  Chancellor  Hart,  who,  in  the  early 
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part  of  his  profesaioiial  life,  had  known  many  of  the  coanseU  who 
had  practised  before  Lord  Hardwicke.  In  Onge  t.  Tndock^  2 
Moll.  35,  Lord  Chancellor  Hart  said  it  was  settled  that  the  Court 
could  not  dismiss  a  bill  for  want  of  parties.  When  Lord  King,  or 
Lord  Macclesfield,  dismissed  a  bill  for  want  of  parties,  the  House 
of  Lords  on  appeal  declared  that  it  was  not  competent  to  do  so, 
and  there  was  no  case  since  that  time. 


Condiuioa.  After  the  foregoing  statement  of  dicta  and  decisions  the  asser- 

tion— ^that  an  order  made  at  the  hearing  for  the  cause  to  stand 
over  with  liberty  to  the  plaintiff  to  add  parties  must  be  consi- 
dered as  an  order  by  consent  and  cannot  be  appealed  from — is,  as 
it  is  conceived,  a  proposition  that  cannot  be  supported.  This  is 
the  conclusion,  at  which  the  reporter  would  arriye,  were  there 
nothing  but  principle  for  his  guide,  but  we  are  not  left  altogether 
without  authority  upon  the  point. 

In  Otboum  v.  FaUowt^  1  Russ.  &  Myl.  742,  there  was  an 
objection  that  certain  cestui  que  trusts  were  not  parties.  The 
yice-Chancellor  having  allowed  the  objection,  and  directed  the 
cause  to  stand  over  with  liberty  to  the  plaintiff  within  a  month 
to  amend  his  bill  by  adding  parties,  an  appeal  was  brought  from 
that  order.  On  the  hearing  of  the  appeal  it  was  contended  for 
the  defendant  that  an  appeal  against  an  order,  directing  a  cause 
to  stand  over  for  want  of  parties  with  liberty  to  amend,  could  not 
be  entertained.  Such  an  order  was  always  made  by  consent.  The 
plaintiff  ought  to  have  let  his  bill  be  dismissed,  and  have  there- 
upon appealed,  and  the  case  ot  Berresford  v.  Adair,  2  Cox,  156, 
was  cited.  Lord  Lyndhurst  does  not  appear  to  have  taken  any 
notice  of  this  objection  that  there  could  be  no  appeal  against  such 
an  order ;  but  a  few  days  after  he  gave  his  judgment  affirming  the 
Vice-Chancellor's  order.  Now  as  the  objection  was  preliminary, 
and,  passing  over  it  in  silence,  he  took  time  for  his  judgment  on 
the  point  raised  by  the  appeal,  which  he  need  not  have  deter- 
mined had  such  objection  been  tenable,  it  may  be  fairly  concluded 
that  his  Lordship  did  not  think  it  deserving  of  his  attention. 

Lumsden  v.  Fraaer,  1  Myl.  &  Cr.  594,  was  not  the  case  of  an 
objection  taken  at  the  hearing  for  want  of  parties,  but  of  a  de- 
murrer for  want  of  equity  and  want  of  parties  (o).  The  Vice- 
Chancellor  had  allowed  the  demurrer  for  want  of  parties,  but  he 
gave  the  plaintiffs  leave  to  amend.    The  plaintiffs  appealed  to  the 

(a)  See  next  page. 


TEMP.  LORD  COTTENHAM.  51 

Lord  Chancellor  from  his  Honour's  order.  The  appeal  was  heard         1846. 
before  Lord  Cottenham,  when  it  did  not  occor  to  any  one  to  WATrsr 
suggest  that  there  could  be  no  appeal  from  such  an  order.  Lord  Eqliv- 

Li  Lidbeiter  ▼.  Lom^,  4  Myl.  &  Cr.  288,  the  Yice-ChanceUor  ^^- 
having  allowed  a  demurrer  because  a  lessor  was  not  a  party,  but 
leave  having  been  ^yen  to  amend,  the  plaintiff  undertakhig  to 
amend  within  three  weeks,  there  was  an  appeal  from  the  order. 
Upon  the  argument  of  the  appeal  before  Lord  Cottenham  a  pre- 
liminary ob|ection  was  taken  that  the  plaintiff,  having  acquiesced 
in  the  Yice-Chanoellor's  order  by  undertaking  to  amend  his  bill, 
could  not  afterwards  appeal.  Lord  Cottenham  overruled  the 
objection. 

In  this  case  there  was  not,  any  more  than  in  Lumsden  v.  FroKTy 
VBLj  suggestion  that  there  could  be  no  appeal  from  an  order  simply 
allowing  a  demunrer  for  want  of  parties.  But  it  seems  to  have 
been  thought,  that  the  undertaking  to  amend  within  three  weeks 
was  an  acquiescence  in  the  order,  and  although  there  might  in 
general  be  an  appeal  from  such  an  order,  yet  that  the  under- 
tsking  introdooed  a  new  element  and  precluded  an  appeal. 

Mr.  Daniell,  after  stating  that  an  order  made  at  the  hearing  for 
the  cause  to  stand  over  with  liberty  to  the  plaintiff  to  add  parties 
is  considered  as  an  order  made  by  consent,  and  cannot  be  appealed 
from  (see  bef(H«,  page  42,),  adds  (vol.  3,  p.  98,  Ist  ed.,  vol.  2,  p. 
1331,  2nd  ed.)  that  this  rule,  however,  does  not  qpply  to  cases 
in  which  upon  a  demurrer  for  want  of  parties  the  demurrer  is 
allowed,  with  lib«^  to  the  plaintiff  to  amend,  and  that  in  such 
cases  the  plaintiff,  by  acquiescing  in  the  undertaking  to  amend, 
does  not  preclude  his  right  of  appeal,  and  he  dtes  in  the  note  the 
above  case  of  LMetter  v.  Long, 

But  it  must  be  ingenuity  of  an  eztraordinaiy  kind,  which  can 
discover  any  substantial  distinction  in  principle  between  such  an 
order  and  one  made  upon  the  hearing  of  a  cause  (a). 

(a)  It  is  proper  here  to  mention  text  what  he  found  reported  by 
that  all  criticism,  and  still  more  Mr.  Cox ;  and  this  is  here  made 
all  censure  of  that  part  of  Mr.  the  subject  of  observation,  in 
Dtniell's  Treatise  which  is  cited  consequence  of  its  having  as- 
above,  and  in  a  former  page,  al-  sumed  the  form  of  a  general 
though  such  part  of  the  Treatise  rule,  applicable  to  existing  prac- 
hss  given  occasion  to  so  long  a  tice,  in  a  book  very  ably  written, 
commentary,  is  altogether  foreign  and  very  highly  and  deservedly 
to  the  reporter's  design.  Mr.  esteemed. 
Daniell  has  incorporated  in  his 

b2 
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1846.  It  mattera  not  whether  the  suit  be  found  deficient  upon  the 

Lr  argument  of  a  demurrer  for  want  of  parties,  or  upon  an  objection 

Lord  Eglin-     taken  at  the  hearing  for  want  of  parties.    The  result  to  the 
'^^^'  plaintiff  is  similar.     In  the  first  case  there  is  leave  to  amend  bj 

adding  parties,  and  in  the  last  case  the  cause  stands  oyer  with 
like  leave  to  amend  the  bill  by  adding  parties,  and  to  bring  on 
the  cause  again ;  unless,  indeed*  the  suit  be  plainly  such  that  the 
plaintiff  could  have  no  relief  supposing  the  absent  parties  to  be 
amongst  the  defendants.  In  the  case  of  such  a  suit  the  bill 
would  be  equally  dismissed,  whether  the  defect  of  parties  were 
brought  forward  by  demurrer,  or  by  objection  at  the  hearing.  It 
is  seldom,  however,  that  the  Court  can  see  clearly  upon  the 
argument  of  the  question  of  parties  that  the  plaintiff  has  no  equity, 
and  the  usual  course  therefore  is,  both  upon  demurrer  and  objec- 
tion taken  at  the  hearing,  to  give  liberty  to  amend. 

If  it  be  said  that  in  the  case  of  the  allowance  of  a  demurrer  for 
want  of  parties  a  plaintiff  is,  according  to  the  practice  of  the 
Court  long  established,  entitied  to  have  liberty  to  amend  by  adding 
parties,  with  the  exception  already  mentioned,  it  must  be  remem- 
bered that  it  has  been  shown  (see  before,  pages  48 — ^50,)  that  in  the 
case  of  the  allowance  of  an  objection  for  want  of  parties  at  the 
hearing  a  plaintiff  is  in  like  manner,  according  to  the  practice  of 
the  Court  established  more  than  a  century  ago,  entitied  to  have 
his  cause  stand  over  with  liberty  to  amend  by  adding  parties,  of 
course  with  the  same  exception.  Sir  Anthony  Hart  has  said,  with 
reference  to  the  change  of  practice,  which  took  place  upon  the 
reversal  of  Sir  Joseph  Jekyll's  decree  either  by  Lord  Macclesfield 
or  Lord  King,  and  that  of  the  Court  of  Exchequer  by  the  House 
of  Lords,  that  the  Court  can  no  longer  upon  objection  taken  at 
the  hearing  dismiss  a  bill  for  want  of  parties.  Now  there  may 
be  an  appeal  from  an  order  allowing  a  demurrer  for  want  of  par- 
ties with  leave  to  amend  by  adding  parties.  Does  it  not  follow, 
therefore,  that  there  may  be  an  appeal  from  an  order  allowing 
an  objection  at  the  hearing  for  want  of  parties,  but  directing 
that  the  cause  shall  stand  over  with  leave  to  amend  by  adding 
parties  ? 

Assuming,  however,  that  the  rule  was  that  a  plaintiff  dissatisfied 
with  the  opinion  of  the  Court  as  to  the  want  of  parties  must 
decline  the  liberty  to  amend  and  to  bring  on  his  cause  again,  but 
must  let  his  bill  be  dismissed  and  then  appeal  from  the  order  of 
dismissal  (see  before,  page  42,),  what  is  to  be  the  result  of  an 
affirmation  by  the  Lord  Chancellor  of  the  order  of  the  Court 
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below  ?    Mast  not  bis  Lordship  in  such  a  case  give  the  plaintiff         1846. 

liberty  to  amend  by  adding  parties  i  and  if  that  be  so  why  should  Watts  » 

a  plaintiff  be  exposed  to  the  disastrous  consequences  that  may,  Lord  Eolin. 

and  often  will»  ensue  from  the  order  dismissing  his  suit  with  costs  ?  ^^* 

In  most  cases  the  taxation  of  the  costs  takes  place,  and  the  time 

for  payment  arriyes,  long  before  a  suit   can  be  heard  upon 

appeal. 

Other  reasons  might  be  urged  for  not  depriving  a  plaintiff  of 
the  right  to  appeal  from  an  order,  made  upon  an  objection  taken 
at  the  hearing,  giviug  leave  to  amend  by  adding  parties.  But  the 
foregoing  will  suffice. 


■r.-r,     ,,^^^  1846. 

RE  MOLE.  July  15. 


Rb  Mole. 
Mb.  Faber  stated  that  there  was  an  impression  prevalent  ThsVice-Chan^ 

in  the  profession  that  since  the  passinfi:  of  the  Act  for  con-  f ®^!*^"  ^*^® 

*^  ,  ,  junsdiction 

solidating  and  amending  the  Law  relating  to  Attorneys  and  under  Lord 

Solicitors  (6  &  7  Vict.  c.  73)  petitions  for  the  delivery  Act^npe- 

and  taxation  of  bills  of  costs  could  only  be  presented  to  the  *f4?°*  ^^^  *]*^ 

•'         *  ^         delivery  and 

Lord  Chan<ielIor  or  Master  of  the  Rolls;  and  the  Vice-  taxation  of  bilk 
Chancellor  of  England  had  in  consequence  declined  in  this  ^  ^' 
matter  to  interfere,  until  his  Lordship  should  have  expressed 
an  opinion  that  he  possessed  jurisdiction. 

The  LoBD  Chancellor  having  referred  to  Lord  Langdale^s 
Act  and  to  the  two  Acts  creating  the  Vice-Chancellors, 
53  Geo.  in.  c.  24,  and  5  Vict.  c.  5,  said  he  could  not 
entertain  any  doubt  that  his  Honour  had  full  jurisdiction 
to  hear  the  petition  (a). 

(a)  See  Re  Carew,  8  Beav.  128. 
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WATOONr.  WATSON  V.  PARKER,  OSWALD^  AND 

Pahkbr.  OTHERS. 

A  creditor  by  Thb  plaintiff  filed  his  bill  on  behalf  of  himself  and  all  the 
Sra8°thedebt,  ^^^^^  creditors  of  Thomas  Shipman  deceased.  It  stated 
in  order  to  let    j}^^f^  jq  ign  a  marriaire  took  place  between  the  defendant 

in  his  own  tes- 

timony  in  sup.  Oswald  and  Sarah  Simson,  and  that  shortly  after  the  mar- 
^D^reeina  ™ge  an  indenture  dated  20th  Augost,  1811,  was  made 
suit  by  a  credit-  between  Shipman  of  the  one  part  and  the  defendant  Oswald 

or,  duecting  ^  * 

inqoiries  as  to  and  his  wife  of  the  other  part,  and  which  was  duly  signed, 
▼ersed,  and  bill  Sealed,  and  delivered  by  Shipman;  and  that  by  such  indenture, 
r^^for*  after  reciting  the  marriage,  and  that  Shipman  previous  to  the 
liberty  to  bring  marriage  promised  and  agreed  that  in  case  the  marriage 
Question  of  should  take  place  he  would  make  a  provision  for  Sarah 
S*a^^too!r^  Oswald  and  the  issue  of  such  marriage  (a) :  In  consider- 
giving  secon-  ation  of  such  marriage  and  for  the  better  confirming  such  pro- 
of a  deed,  pie-  mise  and  engagement,  and  for  making  and  securing  a  settle- 
^^o^sSa.  °*®°^  ^^  provision  for  Sarah  Oswald  and  the  issue  of  the 
cient  proof  that  marriage,  and  in  consideration  of  ten  ahiUings,  Shipman  for 
not  forthcom-  himself,  his  heirs,  executors,  and  administrators,  did  promise 
the  ^taMSM  ^^^  agree  with  the  defendant  Oswald  and  his  wife  and  the 
to  its  execution  survivor  of  them,  his,  and  her  executors  and  administrators, 

were  not  pro- 

duceabie.  that  he  Shipman  would  by  settlement  in  his  lifetime  or  by  his 

wiU,  give  and  appoint  to  defendant  Oswald,  and  his  wife,  and 
the  two  other  persons  named  in  the  deed,  or  to  some  other 
persons  to  be  named  by  Shipman,  the  sum  of  j?3,000  Navy  5 
perCent.  Annuities,  which  should  remain  upon  trustfor  Sarah 
Oswald  for  life,  remamder  to  defendant  Oswald  for  life, 
remainder  for  the  benefit  of  children  of  the  marriage:  but 
if  there  were  no  such  children,  or  being  such,  no  child  should 
attain  twenty-one,  then  upon  trust  for  the  survivor  of  the 
defendant  Oswald  and  his  wife.  That  there  was  one  child 
only  of  the  marriage,  who  died  an  mfant.  That  Sarah  Oswald 
died  in  July,  1813,  and  that  defendant  Oswald  thereupon 

(a)  It  was  not  suggested  that  the  promise  and  agreement  here 
recited  were  m  writing. 
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bedbne  absolutely  entitled  to  the  £3,000  Navy  6  per  Cents.  i^^- 
so  covenanted  to  be  settled.  That  Shipman  made  his  will,  Watson  v. 
dated  4th  May,  1839,  and  the  other  defendants  were  his  ^'"'"'^ 
trustees  and  executors  and  persons  beneficially  entitled  to 
his  real  estates*  That  he  died  in  March,  1842,  without 
having  performed  the  above  covenant  either  by  settlement 
or  by  will.  That  defendant  Oswald  was  his  specialty  creditor 
for  the  sum  of  j?3,150  New  3^  per  Cent.  Annuities,  such 
sum  being  equal  to  £3,000  Navy  6  per  Cents.  That  by  an 
indenture  dated  Dec.  1842,  made  between  defendant  Oswald 
of  the  one  part,  and  the  plaintiff  of  the  other  part,  and 
executed  by  defendant  Oswald,  the  latter  for  divers  good 
causes  and  considerations  assigned  to  the  plaintiff  the  said 
J?3,150  New  3}  per  Cents,  for  his  own  absolute  benefit. 
That  the  indenture  of  the  20th  August,  1811,  was  some 
time  after  the  execution  thereof,  in  consequence  of  a  letter 
written  by  Shipman  to  defendant  Oswald,  lent  to  Shipman,  and 
remained  in  his  possession,  and  the  same  came  into  the  pos- 
session of  the  defendants  his  executors  upon  his  deatlk  The 
prayer  of  the  bill  was  for  an  account  of  what  was  due  to  the 
plaintiff  and  the  other  unsatisfied  creditors  of  Shipman,  and 
also  for  the  other  accounts,  and  for  the  relief,  usual  in  a 
creditor's  suit.  A  demurrer  to  the  bill  had  been  put  in,  but 
was  overruled  by  the  Master  of  the  Rolls  (a).  The  defend- 
ants the  executors  by  their  answer  denied  that  the  deed  of 
August,  1811  had  ever  come  into  their  possession. 

The  defendant  Oswald  was  examined  on  the  part  of  the 
plaintiff,  and  gave  secondary  evidence  of  the  deed  of  August, 
1811.  He  was  cross-examined  on  the  part  of  the  other 
defendants  as  to  his  interest  in  the  subject  of  the  suit,  and 
at  great  length  on  all  the  points  raised  by  it  (&). 

(a)  Wat9(m  v.  Parker,  6  Bea.      he  has  an  interest ;  and  yet  it  may 

283.  turn  out  after  aU,  that  at  the  time, 

TSamer  ▼.       {fi)  A  witness  may  be  a  defend-      of  his  examination  he  had  no  in- 

^l^cxtL    "***  "^^  *^'  pleadings  may  show     terest  whatever.    The  rule,  there-^ 

mination  as 

to  merits  is  no  waiving  of  objection  to  com- 
petency, although  the  witness  be  a  defendant,  • 
and  the  pleadings  show  he  has  an  interest. 
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1846.  Two  of  the  witnesses  examined  for  the  plaintiff  were 

WAT80N  V,       Beriah  Drew  and  George  Drew.    These  witnesses  proved, 
Parur.  amongst  other  matters,  an  exhibit  A .  purporting  to  be  a  draft 

of  the  deed  of  the  20th  August,  1811,  prepared  by  their 
deceased  father  Beriah  Drew,  with  alterations  in  Shipman'^s 
handwriting ;  an  exhibit  B.  being  a  ledger  containing  the 
charges  of  the  said  Beriah  Drew  for  the  said  deed ;  an 
exhibit  C  being  a  day  book  containing  an  entry  by  the  said 
Beriah  Drew  of  the  attending,  reading  over,  and  attesting 
I  the  execution  of  the  said  deed ;  an  exhibit  D.  being  the  bill 

of  costs  for  the  said  settlement ;  and  an  exhibit  E.  being  a 
receipt  for  the  amount,  12/.  \\$.  6d.  Other  witnesses 
proved  an  exhibit  F.  being  a  letter  from  Shipman  to  the 
defendant  Oswald,  and  an  exhibit  BB.  being  a  notice  for  the 
production  of  the  deed  of  August,  1811.  According  to  the 
evidence  of  some  of  the  witnesses  there  had  been  some 
search  for  the  deed  of  August,  1811,  and  there  was  a  sug- 
gestion that  it  was  lost,  but  there  was  no  sufficient  proof 
that  it  was  not  forthcoming.  The  witnesses  to  the  execu- 
tion of  the  deed,  too,  were  not  examined,  and  there  was  no 
sufficient  proof  that  they  might  not  be  produced. 

The  cause  came  on  to  be  heard  before  Vice-Chancellor 
Knight  Bruce  on  the  29th  day  of  January,  1845,  when 
upon  debate  of  the  matter  and  hearing  the  answers  of  the 
several  defendants ;  an  exhibit  marked  B.  being  the  ledger 
of  Messrs.  Drew  and  Son,  page  546 ;  an  exhibit  marked  C. 
being  a  day  book  of  Messrs.  Drew  and  Son,  9th  September, 
1811;  an  exhibit  marked  D.  being  Mr.  Beriah  Drew*s  bill 
of  costs  against  Mr.  Thomas  Shipman ;  an  exhibit  marked  E. 
being  a  receipt  of  Mr.  Beriah  Drew,  junior,  for  12/.  Ms.  6d. 
the  amount  of  the  said  account  dated  2nd  June,  1813 ;  an 
exhibit  marked  F.  being  a  letter  from  Mr.  Thomas  Shipman 
to  Mr.  Thomas  Oswald,  dated  Wednesday  morning, — [here 


fore,  that  cross- examination  as  to      plies    there.      7\tni«r  v.  Adam^ 
the  merits  is  no  wuver  of  an  ob*      V.  G.  November,  1822. 
jection  to  compet^icy  equally  ap- 
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some  immaterial  exhibits  are  enwnerated  (a) ;]  an  exhibit  ^  ^846, 
marked  BB.  being  a  notice  from  plaintiff  to  the  defendants,  Watbon  «• 
the  executors  of  Shipman,  and  their  solicitors  or  agents,  to  P^«™»* 
produce  before  the  examiner  the  original  deed  of  the  20th 
August,  1811 ;  and  the  proofs  taken  in  the  cause  read ;  and 
what  was  alleged  by  the  counsel  on  both  sides : — ^And  all  the 
defendants  except  the  defendant  Oswald,  by  their  counsel 
objecting  to  the  evidence  of  the  said  defendant,  Oswald, 
being  received,  and  also  objecting  to  a  certain  exhibit 
marked  with  the  letter  A.  purporting  to  be  a  draft  of  a  deed 
being  read,  the  Court  did  reject  the  evidence  of  the  said 
other  defendant,  Oswald,  and  did  also  reject  for  the  present 
the  said  exhibit  A*  as  evidence,  without  prejudice  to  any 
question  whether  the  same  should,  or  should  not,  thereafter 
be  admitted  as  evidence,  and  such  rejection  of  the  said 
exhibit  marked  A.  was  not  to  preclude  any  party  tender- 
ing the  same  as  evidence  before  the  Master  to  whom  this 
cause  should  be  referred,  or  the  said  Master  from  receiving 
the  same,  if  the  same  should  in  the  said  Master^s  judgment 
be  made  evidence  before  him  (A).      And  it  was  ordered 

(a)  The  titles  of  some  of  the  were  suggested:  unless,  indeedy 

other  eichibits  might,  in  the  report-  any  inconsistency  can  be  disco« 

er's  opinion,  have  been  omitted,  vered — the  proofs,  as  it  was  said, 

the  mention  of  them  not  being  being  stated  to  be  read,  without 

necessary  for  imderstanding  the  any  exception,  and  yetimmediately 

judgment.    They  are  inserted  in  afterwards  the  evidence  of  the  d»- 

consequence   of   an  observation  fendant  Oswald  being  rejected. 

touching   the    case,   which   has  It  will  be  found,  as  the  reporter 

chanced  to  be  communicated  to  believes,  that  it  has  not  hitherto 

him.  been  the  practice  of  the  Court  of 

Notice  by        (fi)  There  was  a  good  deal  of  Chancery  that  the  decree  should 

^  ^KW^  argument  upon  the  preceding  part  notice  the  rejection  either  of  ez^ 

and  depod-^^  ^^  decree,  and  which  drew  hibits  or  depositions.  Theregistrar 

tions  reject- some  observations  from  the  Court,  makes  a  note  in  his  book  that  a 

ed.    Re-     But  there  must  have  been  much  document  or  deposition  has  been 

'''^   *        inaccuracy  in  the  copy  of  the  de-  tendered  in  evidence  and  not  ad. 

cree  with  which  the  Lord  Chan-  mitted :  but  the  decree  itself  is 

cellor  was  furnished ;    as,  upon  silent   on   the    subject.     Many 

reference  to  the  Registrar's  Book,  reasons    will,  however,  suggest 

this  part  of  the  decree  appears  to  themselves  to  the  minds  of  those 

be  free  from  aU  the  defects  that  conversant  with  Chancery  pro* 
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that  it  should  be  referred  to  the  Master  of  the  Court  in 
rotation  to  inquire  and  state  to  the  Court,  whether  the  in- 
strument called  ^'  a  deed  of  gift  to  Mrs.  Oswald,^  in  the  said 
exhibit  marked  D.  was  executed  by  Shipman,  the  testator  in 
the  pleadings  of  this  cause  named,  and  when  and  under  what 
circumstances,  and  whether  the  same  was  the  said  testator^s 
deed.  And  it  was  ordered  that  the  said  Master  should 
also  inquire  and  state  to  the  Court  whether  the  instrument 
called  in  the  said  exhibit  F.  *Hhe  settlement  I  gave  to  Mrs. 
O.  and  her  children,"  was  or  not  the  same  instrument,  as 
the  instrument  called  '^  deed  of  gift  to  Mrs.  Oswald^  in  the 
said  exhibit  D. ;  And  the  said  Master  was  to  inquire  and 
state  whether,  if  the  instrument  called  the  ^^deed  of  gift  to 


eeedings  why  this  praeticey  with 
regard  to  the  depontions  at  least, 
should  be  altered.  The  omission 
of  an  exhibit  shows  that  it  has  not 
beenread;  but  as  the  decree  merely 
states  that  the  proofs  taken  in  the 
cause  were  read,  there  is  nothing 
in  the  decree  to  show  that  a  part 
of  the  depositions  has  not  been 
read.  It  must  be  desirable  that 
an  appellate  Court  should  not  be 
left  in  doubt  as  to  the  facts,  which 
were  the  foundation  of  the  decree 
below;  and  yet  this  frequently 
occurs  where  the  registrar's  notes 
are  the  only  record  that  any  part 
of  the  depoaition  has  been  rejected. 
In  the  Equity  Exchequer  the 
practice,  as  most  of  us  are  aware, 
differed  from  that  of  the  Court  of 
Chancery.  The  decrees  of  that 
Court  almost  invariably  specified 
the  depositions  that  had  been  read. 
The  practice  of  the  Equity  Ex- 
chequer,  if  the  reporter's  reeoUec- 
tion  be  accurate,  also  differed 
from  that  of  the  Court  of  Chan- 
cery in  another  particular.  Where 
evidence,  whether  exhibit  or  d»- 


pontion,  was  offered  to  be  read  and 
was  rejected,  the  exhibit  or  depo- 
sition so  rejected  was  described  in 
the  decree.  This  is  not  the  only 
part  of  the  Eqmty  Exchequer 
practice  which  we  might  advan« 
tageously  adopt ;  and  of  this  no 
one  is  more  sensible  than  the 
experienced  and  very  aUe  judge, 
whose  decree  has  given  occasion 
to  the  remarks  contained  in  this 
note.  The  reporter  cannot  but 
express  a  wish  that  the  example, 
which  the  Vice-Chancellor  Knight 
Bmcehas  set,  of  particularizing  the 
rejected  evidence  in  his  decree 
should  be  followed  by  the  other 
judges,  and  become  parcel  of  the 
practice  of  the  Court. 

In  concluding  this  note  it  must  Passages  of 
be  observed,  that  the  above  ^^-Jj^^^. 
marks  apply  with  still  greater  force  denoe. 
to  the  passages  in  the  answers  of 
the  defendants,  which  the  plaintiffs 
may  have  read  as  part  of  their  evi- 
dence. It  is  only  in  some  rare  in- 
stances that  any  mention  can  be 
discovered  of  these  in  the  Regis- 
trar's book.  Here  also  the  Equity 
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Mrs,  Oswald  "  in  the  said  exhibit  D.  was  executed  by  the  ^      ^^^' 

said  testator,  and  was  his  deed,  the  same  was  then  in  Watsonv. 

existence,  and  if  in  existence  in  whose  custody,  possession,  ^^^"^ 

or  power  the  same  then  was,  and  whether  the  same  was 

lost  or  misknd,  and  the  said  Master  was  to  be  at  liberty  to 

state  any  circumstances  specially  with   regard  to   such 

instrument.    And  if  the  said  Master  should  find  that  the 

instrument  called  the  ^^deed  of  gift  to  Mrs.  Oswald"  in  the 

said  exhibit  D.  was  executed  by  the  said  testator,  and  was 

his  deed,  and  was  not  in  the  custody,  possession,  or  power 

of  any  party  to  the  suit,  and  had  been  lost  or  mislaid  and 

was  not  forthcoming,  then  the  said  Master  was  to  inquire 

and  state  what  were  the  purport  and  effect  of  the  said 

deed. — ^Usual  order  for  the  parties  to  produce  deeds  and 

papers,  and  for  their  examination. — ^And  any  of  the  parties  Direction  that 

to  the  suit  were  to  be  at  liberty  to  examine  Beriah  Drew  J^T^i^ 

and  George  Drew,  already  examined  as  witnesses  in  the  witnesses  as  to 

cause  before  the  said  Master,  except  as  to  any  matters  to  pecting  which 

which  they  had  been  ahready  examined  (a) ;  the  interro-  tSSdy  ex!^° 

amined. 
Exchequer  offers  a  pattern  which  This  matter  was  therefore  to  be 
we  shall  do  well  to  copy.  judged  of  by  the  Matter,  and  if 
(a)  See  Lord  BatharBt*8  order  bis  judgment  is  erroneous  you 
in  Brmonmg  v.  BarUm,  2  Dick,  might  then  come  to  the  Court  to 
508.  In  Vaugkan  v.  Liojfd,  1  Cox,  have  it  rectified. 
314,  Lord  Thurlow  declined  to  In  Rowley  v.  Adams,  1  M.  &  K. 
follow  the  precedent  afforded  by  545,  Sir  John  Leach  said  the 
Browning  v.  Bariony  and  said  he  order  for  the  re-examination  of  a 
would  not  insert  in  the  order  any  witness,  before  the  Master,  was  in 
direction  that  the  witnesses  should  general  accompanied  with  a  direc- 
not  be  examined  on  the  same  tion,  that  he  shall  not  be  examined 
points,  for  the  Master  would  take  upon  any  points,  with  respect  to 
care  of  that.  His  Lordship's  which  he  has  been  previously  ex- 
reason  was,  that  supposing  Uie  amined  in  the  cause.  The  inser- 
witness  had  been  examined  in  the  tion  of  such  a  direction  appears, 
cause  on  a  more  general  interrog-  notwithstanding  the  decision  of 
atory,  under  which  he  might  have  Lord  Thurlow,  not  only  expedient, 
deposed  to  the  point  required,  but  but,  as  Sir  John  Leach  stated,  in 
did  not,  and  a  more  particular  conformity  with  the  present  prac- 
interrogatory  was  exhibited  to  tice  of  the  Court.  See  the  form 
get  at  his  testimony,  the  Master  of  the  order  in  PwrceU  v.  Af*JVa- 
would  do  right  in  admitting  it.  mora,  17  Ves.  434,  and  Smiih  v. 
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gatories  for  the  examination  of  the  said  Beriah  Drew  an<{ 
Watson  v.       Oeorge  Drew  to  be  settled  by  the  said  Master  (a).   Further 
directions  and  costs  reserved.    Liberty  to  apply. 

From  this  decree  all  the  defendants,  except  the  defend- 
ant, Oswald,  appealed  to  the  Lord  Chancellor. 


Question  as  to 
right  of  a  party, 
without  leave 
of  the  Court,  to 
examine  before 
the  Master 
upon  interroga- 
tories settled  by 
hisoounselta 
witness  whom 
his  adversary 
has  examined 
prior  to  the 
hearing. 


GraAom,  2  Swan.  264.  The  order 
in  fVhitaker  v.  Wright,  2  Hare, 
321  &  325,  seems  to  have  contained 
a  similar  direction. 

(a)  It  may  be  worth  while  to  re- 
mark that  this  part  of  the  decree 
comprehends  the  defendants,  al- 
though they  were  not  the  parties 
on  whose  behalf  Beriah  Drew 
and  George  Drew  were  examined. 
It  may  admit  of  doubt  whether 
the  defendants  were  not  entitled 
to  examine  these  witnesses  with- 
out any  order,  and  to  use  interrog- 
atories not  settled  by  the  Master, 
but  by  their  own  counsel. 

In  Metford  y.  Peters,  8  Sim. 
630,  the  Vice-Chancellor  said  his 
impression  was,  that  the  rule  only 
was  that  a  witness,  who  has  been 
examined  on  one  side  before  the 
hearing,  cannot  be  examined  on 
the  same  side  after  the  hearing, 
without  a  special  order  for  that 
purpose.  The  witness  was  not 
called  for  the  purpose  of  mending 
his  evidence  given  before  the  hear- 
ing; and  if  he  did  mend  it,  he 
was  adverse  to  the  party  who 
called  him. 

The  rule,  that  a  party  may 
without  order  examine  before 
the  Master  a  witness  examined 
by  his  adversary  prior  to  the  hear- 
ing, seems  to  be  implied  by  the 
language  of  the  Master  of  the 
Rolls,  in  England  v.  Do¥me$,  6 
Bea.  281.  It  is  true  his  Lordship 
was  of  opinion,  that  in  that  case 
the  defendant  ought  to  have  ob« 


tained  the  leave  of  the  Court  for 
the  re-examination  of  the  witness, 
as  in  truth  the  witness  had  already 
been  examined  by  the  defendant 
himself.  He  had  been  cross-ex* 
amined  by  the  defendant,  but  the 
points  to  which  he  was  cross-ex- 
amined did  not  arise  out  of  his 
examination  in  chief.  It  was  only 
nominally  a  cross-examination. 
The  Master  of  the  Rolls  observed, 
the  defendant  said  that  the  wit- 
ness had  not  been  examined  on 
his  side,  and  that  he  was  merely 
cross-examined.  It  was  not,  how- 
ever, cross-examination  upon  the 
matters  to  which  the  plaintiff  had 
examined  the  witnesses,  but  was 
a  direct  examination  in  chie^ 
though  under  interrogatories 
which  were  nominally  cross  in- 
terrogatories. It  was  a  direct 
examination  in  chief  of  the  wit- 
ness by  the  defendant,  to  establish 
his  own  case,  as  aUeged  by  the 
answer;  and  that  being  so,  he 
was  of  opinion,  according  to  the 
ordinary  rules  and  practice  of  the 
Court,  not  that  the  witness  was 
excluded,  but  that  the  Master  was 
not  at  liberty  to  examine  the  wit- 
ness or  to  receive  his  further  evi- 
dence without  the  leave  of  the 
Court. 

Vice-Chancellor  Wigram,  in 
WkUaker  v.  fVright,  2  Hare,  323, 
said  that  the  rule,  which  pro- 
hibits the  re-examinaUon  of  a  wit- 
ness-after decree  to  the  same  mat« 
ter  to  which  he  was  examined 
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Mr.  Husselt  and  Mr.  C.  Hcdly  the  counsel  for  the  phun-         18^6. 
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tifib  the  respondents,  opened  the  case  (the  appeal  being  from  Watsok 
the  whole  decree)  (a)  and  submitted  that  the  evidence  justi 
fied  the  inquiry  directed  by  the  decree,  and  they  proposed  to 
read  the  depositions  of  the  defendant  Oswald,  and  the  draft 
of  the  deed  of  August,  1811,  which  evidence  had  been  re- 
jected in  the  Court  below  (&);  and  it  being  suggested  that 
secondary  evidence  of  the  deed  could  not  be  read  by  reason 


Wbere 
there  is  an 
appeal  from 
the  vhole 
decree  on 
the  original 
hearing, 
the  decree 
is  opened 
for  the  re- 
spondent 
asweU  as 
the  appel- 
lant. 


Where  the 
appeal  is 
from  part 
cmlyof  the 
decree,  the 
respondent 
maj,  if  it 
inrolves 
questions 
between 
himself  and 
the  ^ipd- 
lant  only, 
insist  upon 
the  case  be- 
ing treated 
asif  it  had 
never  been 
heard. 


before  the  decree,  does  not  apply 
where  the  witness  is  called  after 
the  hearing,  not  by  the  same  party 
who  examined  him  before  the 
hearing,  but  by  the  opposite 
party,  and  he  cited  Mefford  v. 
Peters. 

(a)  l^ee  post, ''  Right  to  begin." 

(b)  An  appeal  of  a  party  from 
the  whole  decree,  made  on  the 
original  hearing,  is  a  general  re- 
hearin((  of  the  cause,  and  if  his 
adversary  be  dissatisfied  with  the 
nature  or  quantity  of  relief,  he  may 
require  that  the  same  should  be 
varied  or  extended.  The  decree 
is  opened  for  the  respondent  as 
weU  as  for  the  appeUant.  Smith  v. 
BJlngham,  L.  G.  July,  1845. 

The  respondent  to  an  appeal 
from  part  of  an  original  decree 
may,  if  it  involve  questions  only 
between  himself  and  the  appellant, 
insist  upon  the  whole  case  being 
treated  as  if  it  had  never  been 
heard  at  all.  But  if  he  chooses 
to  do  this  he  commonicates  the 
same  privilege  to  the  appeUant, 
who  is  no  longer  confined  to  the 
specific  points,  which  he  has  made 
the  subject  of  his  complaint.  Ex- 
perience, it  is  said,  has  more  than 
once  shown  this  to  be  a  dangerous 
course  for  a  respondent  to  adopt. 
Atum.  L.  C.  Jan.  1822. 

Although  an  appeal  opens  the 


decree  for  the  appeUant  and  re* 
spondent,  yet  if  there  are  other 
parties  in  the  suit  it  does  not  ne- 
cessarily open  it  for  them.  The 
appeal  of  one  of  several  defend- 
ants, in  general,  opens  the  decree 
for  himself  and  the  plaintiff  only. 
The  other  defendant^  not  joining 
in  the  appeal  are  not  permitted 
to  impugn  the  decree.  They  can 
only  be  heard  in  affirmation  of  it ; 
the  decree  may  be  reversed  and 
the  biU  dismissed  against  the  ap- 
peUant for  reasons  of  which,  if 
they  had  thought  proper  tobe  co* 
petitioners,  they  also  might  pos- 
sibly have  availed  themselves, 
and  yet,  unless  in  a  very  plain 
case,  the  biU  wiU  be  retained 
against  them.  Tasker  v.  SmaU, 
L.  C.  January  and  November, 
1837. 

See  the  same  case,  1.  C.  P. 
Coop.  255,  where,  as  it  now  strikes 
the  reporter,  the  marginal  note 
*^  that  the  defendants  could  have 
no  benefit  of  the  order  dismissing 
the  biU,  although  it  rendered  the 
decree  useless,"  is  more  in  accord- 
ance with  the  circumstances  of 
the  case  than  with  the  language 
of  the  Lord  ChanceUor,  the  re- 
sult having  been,  as  was  urged 
in  the  argument,  that  the  decree 
was  in  reality  useless  (the  reporter 
was  one  of  the  counsel  in  the 


Ttt$kerf,SmaiL 
Distinction 
where  the  ap- 
peal is  by  one 
of  several  de- 
fSendants,  and 
the  other  de- 
fendants do 
not  join  in  it. 


Remark  npon 
the  marginal 
note  in  Uie  re- 
port of  the 
case  Toiier  ▼. 
Small,  1  C. 
P.  Coop.  255. 
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^^^^«  that  there  was  no  proper  proof  that  the  deed  might  not  upon 
Watson  v.  search  be  found,  they  referred  to  Cox  v.  AUingham  (a),  in 
which  the  Master  of  the  Rolls,  there  being  no  proof  of  any 
search  having  been  made  for  the  deed,  and  the  loss  of  it  not 
being  established  so  as  to  make  secondary  evidence  admis- 
sible, nevertheless  permitted  the  plaintiff  to  exhibit  an  in* 
terrogatory  as  to  the  loss  of  the  deed  and  the  search  made 
for  the  same. 

Mr.  Wakefield  and  Mr.  Steere,  for  the  defendants  the 
appellants,  observed  that  in  Cox  v.  AUingham  the  reason 
why  the  search  was  not  mentioned  in  the  depositions  was, 
that  through  the  mistake  of  counsel  the  interrogatory  did 
not  extend  to  it.  In  that  case,  too,  there  was  a  petition 
presented  by  the  plaintiff,  and  supported  by  an  affidavit, 
praying  for  leave  to  exhibit  an  interrogatory  for  the  further 
examination  of  the  witness  as  to  the  loss  of  the  original 
deed.  They  insisted  that  the  non-production  of  the  wit- 
nesses to  the  deed  was  unaccounted  for.  They  urged  that  if 
the  difficulty  arising  out  of  the  absence  of  proof  of  search 
and  loss  were  removed,  still  the  defendant  Oswald  was,  as 
had  been  determined  in  the  Court  below,  an  incompetent 
witness  by  reason  of  interest  (&).  That  he  had  manifestly 
assigned  the  debt  in  order  that  he  might  be  examined  as  a 
witness  in  this  suit,  knowing  he  could  not  be  examined  in  an 

cause).  It  will  be  seen  that  all  courts  of  equity  any  defendant 
that  the  Lord  Chancellor  said  to  any  cause  pending  in  any  such 
was  that  he  did  not  fed  himself  court  may  be  examined  as  a  wit- 
called  apon,  in  the  existing  state  ness  on  the  behalf  of  the  plaintiff* 
of  the  proceedings,  to  consider  or  of  any  co-defendant  in  any 
whether  the  decree  might  not  such  caussi  saving  just  exceptions, 
still  be  prosecuted.  This  is  con-  and  that  any  interest,  which  such 
firmed  from  a  reperusal  of  the  defendant  so  to  be  examined,  may 
manuscript  from  which  the  re-  have  in  the  matters,  or  any  of  the 
port  was  drawn  up.  matters,  in  question  in  the  cause, 
(a)  Jac.  337.  shall  not  be  deemed  a  just  excep- 
{b)  The  hill  was  filed  in  Janu-  tion  to  the  testimony  of  such  de- 
ary, 1843,  before  the  Act  6  &  T  fendant,  but  shall  only  be  consi- 
Vict.  c.  85,  for  improving  the  law  dered  as  affecting,  or  tending  to 
of  evidence,  came  into  operation,  affect,  the  credit  of  suchdefendant 
By  that  Act  it  is  provided  that  in  as  a  witness. 
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action,  as  at  law  he  must  be  the  plaintiff.    That  such  was  the   ^^     ^46- 
motiye  for  shiftingthe  jurisdiction.  That  the  agreement  prior  Watson  v. 
to  the  marriage  recited  in  the  alleged  deed  being  by  parol,  **'^***- 
could  not  have  been  enforced  against  Shipman  (a),  and  there 
was  therefore  no  consideration  for  the  deed  of  August,  1811, 
and  the  covenant  was  altogether  voluntary.    The  plaintiff 
deserved  no  more  &vour  than  was  shown  in  Marten  v. 
Wkicelo(b). 

Mr.  J.  jET.  Hall  for  the  defendant  Oswald. 

The  Lord-Changellob. — The  object  of  this  suit  is  to 
carry  into  effect  a  covenant  against  the  estate  of  the  cove- 
nantor, by  which  he  covenanted  to  pay  a  certain  sum  of 
money  for  the  benefit  of  a  particular  family.  The  suit  is 
properly  enough  brought  here,  because  it  is  to  be  paid  out 
of  the  covenantor's  property  in  the  administration  of  his 
estate.  It  must  not  be  considered,  therefore,  that  the  par- 
ties come  here  merely  because  they  could  not  proceed  at 
law;  they  have  come  here  properly,  provided  they  have  a  debt 
sufficient  to  support  the  bill.  The  peculiarity  of  the  case 
18,  that  the  party  entitled  to  sue  at  law,  provided  there  was 
any  such  covenant  as  alleged,  assigns  all  his  interest  in  the 
subject  matter  to  another  person,  avowedly  for  the  purpose 
of  coming  here  and  giving  his  own  testimony  in  support  of 
the  claim  he  has  made.  Now  that  that  may  have  been  often 
done  I  have  no  doubt,  but  I  never  saw  a  case  in  which  it 
was  so  distinctly  avowed,  and  the  course  adopted  was  so 
obviously  for  that  particular  purpose — a  course  which  I 
think  the  Court  will  not  encourage.  At  the  same  time 
there  is  no  doubt  that  the  party,  who  claims  under  the 
assignment  of  an  obligation,  may  come  here ;  although  he 
cannot,  as  plaintiff,  be  heard  at  law.  The  Ciourt  sanctions 
suits  on  behalf  of  such  assignees,  and  is  therefore  open  to 
this  course  of  proceeding ;  but  still  it  is  for  the  Court  to 
consider  whether  the  party  ought  to  take  any  benefit  from 
adopting  a  scheme  of  this  description.   In  bills  by  creditors^ 

(a)  Stat,  of  Fraud8,29thCha.n.         (5)  Cr.  &  Ph.  257. 
c.  3.  a.  4. 
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^^^'  peeking  for  payment  in  the  course  of  the  administration  of 
Watson  v.  an  estate,  the  Court  exercises  the  jurisdiction  as  incident 
to  the  account.  It  has  no  original  jurisdiction  to  try  the 
legal  debt.  A  creditor  comes  here  merely  on  account  of 
the  mode  in  which  the  debt,  if  it  exists,  is  to  be  paid.  The 
first  question  is,  what  is  the  debt  you  are  seeking  to  have 
paid  out  of  the  estate !  Where  there  is  a  diflScuIty  or 
doubt  about  the  debt,  before  the  Court  proceeds  to  adminis- 
ter the  estate,  it  is  in  the  habit  of  giving  the  parties  an 
opportunity  of  establishing  their  case  at  law.  There  being 
an  ulterior  equity  to  be  administered,  and  a  relief  to  be 
granted,  in  the  event  of  that  debt  being  established,  the 
Court  is  not  in  the  habit  of  precluding  the  party  from 
establishing  his  case  at  law — although  of  course  in  some 
cases  it  may  do  so.  The  effect  of  dismissing  the  bill  would, 
in  many  cases,  only  be  to  send  the  parties  to  law  to  establish 
their  debt,  and  to  bring  them  back  again  here  to  obtain 
payment  in  the  course  of  the  administration  of  the  estate. 
OeneraUy  speaking  the  course  is,  where  there  is  a  doubt 
about  the  debt,  to  leave  the  parties  to  establish  their  case 
at  law,  and  afterwards  to  come  here  and  make  their  claim 
as  creditors  in  the  course  of  the  administration  of  the 
estate.  Certainly  there  is  very  little  proof  here  in  support 
of  the  plaintiff ^8  case,  as  the  bill  is  stated  in  the  petition  of 
appeal — but  I  have  not  seen  the  brief,  and  therefore  I  may 
be  mistaken  about  that ;  the  bill  as  stated  in  the  petition  of 
appeal  does  not  profess  to  proceed  on  the  ground  of  the^ 
deed  being  lost,  but  alleges  as  the  fact  that  the  deed  exists, 
and  exists  in  the  custody  of  the  defendants.  Therefore  it 
is  simply  a  bill  stated  to  be  founded  on  a  deed,  which  deed 
is  alleged  to  exist.  Then  when  the  plaintiff  comes  to  read 
his  evidence  about  the  deed,  it  is  not  produced.  No  account 
whatever  is  given  as  to  the  deed,  unless  I  could  take  the 
statement  of  some  of  the  witnesses  that  it  is  lost.  But  it 
is  quite  clear  that  no  proper  inquiry  was  made.  No  suffi- 
cient evidence  is  given  to  show  that  the  witnesses  to  the 
deed  cannot  be  produced,  nor  that  the  deed  itself  cannot  be 
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produced.  There  is  then  no  evidence  of  any  search  for  the  W46^ 
deed ;  no  proof  of  its  being  lost ;  no  proof  of  its  having  Wation  v, 
been  executed,  because  the  persons,  alleged  to  be  the  at-  ^^*?*- 
testing  witnesses  to  the  deed,  are  not  produced,  nor  their 
absence  properly  accounted  for.  The  only  question  I  have 
to  decide  is  whether  I  should  dismiss  this  Ull,  or  do  that, 
which  I  apprehend  would  be  equivalent  to  it  in  the  present 
state  of  circumstances,  namely,  retain  the  bill  for  a  year, 
with  liberty  to  the  plaintiff  to  bring  such  action  at  law  as 
he  may  be  advised.  The  probability  is  that  it  would  come 
to  the  same  result.  The  only  other  course  I  can  take  is  to 
do  that,  which  the  Vice-Chancellor  thought  it  right  to  do, 
namely,  to  direct  inquiries.  The  effect  of  adopting  that 
course  would  be  to  give  the  party  the  benefit  of  the  scheme 
of  the  assignment,  and  to  let  in  his  own  testimony.  I  do  not 
think  it  is  a  proper  thing  to  encourage  a  practice  of  that 
sort,  particularly  where  the  plaintiff's  case  is  founded  on  a 
legal  demand.  I  therefore  think  that  the  right  course  will 
be  to  retain  the  bill  for  a  year,  with  liberty  to  the  plaintiff 
to  bring  an  action  to  establish  his  debt  if  he  can.  That  of 
course  would  supersede  all  the  operative  part  of  the  decree. 
But  I  should  wish  that  the  part  of  the  decree  as  to  the 
witness,  the  defendant  Oswald,  should  not  stand :  because 
the  cause  has  not  been  brought  into  a  state,  in  which  the 
competency  of  that  witness  is  in  question.  The  view  I 
take  of  the  case  is,  before  you  could  tender  that  witness  in 
order  to  give  secondary  evidence,  you  must  prove  that  the 
deed  is  not  forthcoming,  and  that  the  witnesses  to  the  deed 
are  not  produceable  ;  and  as  the  case  has  failed  in  that  pre- 
liminary step,  the  time  has  never  arrived  in  which  the  evi- 
dence of  that  witness  ought  regularly  to  be  tendered; 
therefore  no  question,  properly  speaking,  has  arisen  before 
me  as  to  the  competency  of  that  witness,  my  opinion  being 
that  the  case  never  got  far  enough  to  make  it  competent  to 
the  plaintiff  to  tender  that  witness ;  therefore  I  think  that 
part  of  the  decree  ought  to  be  omitted.  The  case  stands 
over  with  liberty  U>  bring  an  action. 
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1846^  In  the  foregoing  case  may  it  not  be  thought  that  a  difSculty 

Watson  v.        ^^  arise,  even  supposing  damages  shall  be  recovered  at  law  to 
Parkbb.  the  amount  of  the  covenant  ?     The  debt  must  notwithstanding  be 

Creditor,  whose  considered  by  the  Court  as  voluntary,  and   consequently  only 
tary  filing  a  bill  P*y*^^®  ^^^  ^^  Shipman's  assets,  after  all  his  debts  by  simple 
on  behalf  of       contract  are  paid.     Will  it  be  consistent  with  our  system  of 
othCT  ^credho^    pleading  to  permit  a  plaintiff,  who  in  equity  is  regarded  as  no 
creditor  at  all,  to  make  his  claim  the  foundation  of  a  suit  on  behalf 
of  himself  and  all  other  creditors  ?     What  has  a  voluntary  cove- 
nantee more  than  a  legatee  in  common  with  creditors  for  value  ? 
Lomas  v.  Wright,  2  M.  &  K.  769,  was  not  a  suit  on  behalf  of  the 
plaintiffs  and  all  other  creditors :  the  same  remark  applies  to  Clough 
V.  Lambert,  10  Sim.  174,  and  to  Fletcher  v.  Fletcher,  4  Hare,  67. 
Perhaps  there  is  no  part  of  the  doctrine  of  the  Court  in  a  less 
satisfactory  sti&te  than  that,  which  regulates  its  interference  with 
regard  to  voluntary  instruments.     The  old  authorities  on  the 
subject  are  embarrassing  enough,  and  the  difficulty  occasioned  by 
them  has  been  not  a  little  augmented  by  some  recent  decisions. 
In  the  confusion  that  prevails,  will  it  help  to  restore  order  if  a 
voluntary  creditor  be  aUowed  to  sustain  a  suit  on  behalf  of  him- 
self and  all  other  creditors  7 


Bight  to  begin.  Although  in  form  the  defendants  appeal  irom  part  only  of  the 
s^^^tUv^  decree,  yet  in  substance  they  impeach  the  whole  of  it.  The 
The  defendant  practice  of  the  Court  in  such  a  case  is  that  the  plaintiff's  counsel 
appealing  in  ghall  begin.  Tulloch  v.  Hartley,  L.  C.  Jan.  1845.  See  also 
thcSe  ^«'  ▼.  ^uttaU,  2  M.  &  K.  819. 
decree.  


Right  to  begin.  As  the  right  to  begin  almost  always  draws  after  it  the  right  to 
So^ob^rtioL"  "^P^^'  ^^®  ^^  regulating  it  are  no  unimportant  part  of  the 
for  want  of  practice,  although  there  is  not  much  in  our  books  upon  the 
P*rti«»«  subject.    It  is  plainly  very  desirable  that  these  rules  should  not  be 

laid  down  without  regard  to  some  principle.  For  although  the 
justness  or  expediency  of  a  principle  often  admits  of  question,  yet 
a  bad  principle  is  not  unfrequently  preferable  to  the  want  of  a 
uniform  appHcation  of  a  good  one ;  especially  in  matters  of  pro- 
cedure. The  practitioner  is  embarrassed  and  finds  it  impossible 
to  predicate  what  is  the  rule  in  one  case,  from  a  knowledge  of 
what  it  is  in  another  case,  although  altogether  analogous. 

In  the  case  of  demurrers  and  pleas,  whether  they  relate  to  the 
form  of  the  suit,  the  person  of  the  plaintiff  or  defendant,  or  the 
subject  of  litigation,  the  plaintiff's  counsel  opens  the  pleadings 
(a  course  which  the  reporter  has  seldom  known  to  be  adopted 
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during  the  laat  twenty  years,  except  where  the  counsel  insisting  1B46. 
upon  it  have  not  read  their  briefs)  ;  but  the  counsel  for  the  defen-  Watson  v 
dant  demurring,  or  pleading,  begins.  So  where  there  are  excep-  PARnm. 
tions  to  the  report  or  certificate  of  the  Master  upon  any  of  the 
many  aind  various  matters  respecting  which  he  is  required  to  exer- 
cise a  judgment,  or  there  is  a  petition  in  the  nature  of  such 
exceptions.  But  where  under  the  new  orders  a  cause  is  set  down 
for  argument  upon  an  objection  for  want  of  parties,  it  has  been 
determined  by  one  branch  of  the  Court  that  the  plaintiff  shall 
b^;in.  See  Bradstack  v.  Whatleyy  6  Beav.  451.  lliis  is  the 
more  remarkable,  because,  when  a  cause  is  regularly  brought  to  a 
hearing,  the  defendant's  counsel,  objecting  that  it  is  defective  for 
want  of  parties,  always  begins.  In  Ireland,  (the  39th  of  our 
General  Orders  of  August,  1841,  is  the  47  th  of  the  Irish  General 
Orders  of  March,  1843,)  Sir  Edward  Sugden  has  established  a 
practice  more  conformable  with  the  principle,  which  regulates  the 
right  to  begin,  in  other  similar  cases. — See  Oaltoay  v.  GraydoH, 
1  Jones  &  Latouche,  526. 


It  must  be  remarked  that  the  decision  in  the  matter  of  Baria-  Right  to  begin. 

iinski,  a  lunatic,  1  Phill.  442,  is  at  variance  with  the  rule,  that  the  Petition  in  the 

....  «  .  ,      nature  of  cx- 

party,  presentmg  a  petition  m  the  nature  of  exceptions  to  the  ceptions  to  the 

Master^s  report,  shall  begin.     It  seems  there  was  a  petition  in  Master's  Re- 
lunacy  to  confirm  the  report  of  the  Master  in  Lunacy,  approving  q^  ^f  j^g 
of  a  committee,  and  a  counter-petition  praying  that  the  report  Bariatvuki, 
might  not  be  confirmed.    The  counsel  for  the  first  petition  claimed 
the  right  to  hegin.     The  counsel  for  the  counter-petition  conteri- 
ded  that  their  petition  was  in  the  nature  of  exceptions  to  the  report, 
and  that  by  analogy  to  the  practice  upon  exceptions  they  were 
entitled  to  begin:  that  the  confirmation  of  the  report  being  of  course, 
unless  some  exceptions  were  taken  to  it,  convenience  required  that 
the  nature  and  ground  of  the  exceptions  should  be  stated  first. 

Lord  Lyndhurst  said  that  that  was  not  the  case  of  particular 
exceptions  to  parts  of  the  report,  but  in  substance  a  general  objec- 
tion to  the  whole.  The  commissioner  [Master]  had  reported  upon 
a  complicated  state  of  facts,  and  had  come  to  a  certain  conclusion. 
It  was  that  conclusion  which  was  objected  to.  The  whole  merits, 
therefore,  must  be  gone  into.  He  was  to  put  himself  in  the  situa- 
tion of  the  commissioner,  and  to  re-hear  the  case.  He  thought, 
therefore,  that  the  most  convenient  course  would  be,  that  the  same 
party  should  begin  before  him,  who  began  before  the  commissioner. 

As  the  position  of  the  Lord  Chancellor  in  relation  to  the  Master 
in  Lunacy,  with  regard  to  the  point  now  under  consideration,  is 
similar  to  that  of  the  Master  of  the  Rolls,  or  Yice-Chancellor,  in 
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relation  to  the  Master  in  Chancery,  it  is  impossible  to  reconcile 
this  reasoning  with  the  rule  in  Chancery,  that  the  counsel  for 
the  party  filing  exceptions,  or  presenting  a  petition  in  the  nature  of 
exceptions,  to  the  Master^s  report — no  matter  what  be  the  nature 
of  it — shall  begin. 

This  was  probably  felt :  for  Mr.  Phillips  has  added  in  a  note 
that  the  Secretary  of  Lunatics,  and  the  senior  Registrar,  upon 
being  referred  to  by  Lord  Lyndhurst,  stated  this  to  be  the  usual 
course  "in  matters  of  Lunacy." 

It  will  be  remarked,  too,  upon  reference  to  the  case  of  Roberts 
▼.  Marchant,  1  Phil.  370,  and  dted  presently,  that  the  reason  for 
which  Lord  Lyndhurst  determined  that  the  parties  should  begin 
before  him,  who  had  begun  before  the  Master  in  Lunacy,  is  very 
different  from  the  reason  alleged  by  his  Lordship  for  the  exception 
to  the  rule  that  the  appellant  is  entitled  to  begin. 

In  a  recent  case  before  the  Vice-Chancellor  of  England,  where 
there  were  two  petitions,  the  one  praying  a  confirmation  of  the 
Master's  report  approving  of  a  receiver;  the  other  praying  a 
reference  back  to  the  Master,  to  review  his  report;  when  the 
counsel  for  the  first  petition  claimed  the  right  to  begin,  and  cited 
the  matter  of  Bariatinski,  the  Vice-chancellor  said,  although  such 
might  be  the  practice  in  Lunacy,  it  was  clearly  not  the  practice  in 
Chancery.  Accordingly  the  counsel  in  support  of  the  counter- 
petition  was  first  heard.    Stwrget  v.  Pa/«y,  V.C.  Eng.  Jime,  1845. 


Right  to  begin 
on  appeal  to 
Lord  Chancel- 
lor. 


MS.  notes, 
temp.  Lord 
Thurlow. 


The  ensuing  passage  is  extracted  from  the  MS.  notes  of  an 
equity  barrister,  who  died  about  thirty  years  ago.  The  notes 
appear  to  have  been  written  during  the  period  that  Lord  Thurlow 
held  the  Great  Seal  for  the  second  time.  They  are  principally 
suggestions  for  alterations  in  our  procedure.  The  passage,  it 
is  apprehended,  contains  a  representation  of  what  the  equity 
barrister  conceived  the  practice  ought  to  be,  and  not  of  what  he 
conceived  that  it  was. 

The  Lord  Chancellor's  paper  of  appeals  is  nothing  but  a  paper 
of  re-hearings,  only  before  another  judge.  In  general  no  new  evi- 
dence can  be  adduced.  If  by  your  petition  you  complain  of  the 
whole  decree  or  order,  you  have  in  general  only  to  consider  which 
party  will  have  the  right  to  begin  if  it  were  the  first  hearing.  The 
same  party  must  have  the  right  to  begin  upon  a  re-hearing. 
Orders  made  upon  petitions  and  motions  are  subject  to  a  different 
rule.  Ton  may  discharge  them  upon  affidavit,  entirely  changing 
the  circumstances  upon  which  the  judge  below  has  adjudicated. 
Applications  of  that  kind  must  be  regarded  as  original  applica- 
tions, and  the  parties  making  them  necessarily  begin. 
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The  reporter  has  never  examined  the  cases  in  the  hooks,  which         1846. 
have  heen  heard  upon  appeal  hefore  the  Lord  Chancellor,  with  Watson  v. 
the  view  of  ascertaining  what  was  formerly  the  practice  in  respect  Parkkr. 
to  the  right  to  hegin.     Whoever  may  he  disposed  to  perform 
that  task  will  soon  he  ahle  to  determine,  whether  any  such  prin- 
ciple ever  prevailed,  as  is  mentioned  in  the  foregoing  passage.     If 
it  ever  did,  the  principle  which  has  governed  this  part  of  our 
practice  for  some  years  past  has  heen  very  different. 


In  Roberts  v.  Marchant,  1   Phil.  37 1>  Lord  Lyndhurst  said  Lord  Lynd- 
that  it  appeared  that  the  only  exception  to  the  rule,  that  the  ap-  ^'""J'/lv *' 
pellant  is  entitled  to  hegin,  is  where  the  defendant  appeals  from  rule, 
the  whole  of  a  decree.     And  the  reason  for  that  exception  he 
took  to  be  this,  that  the  plaintiff  might  at  the  re-hearing  adduce 
new  evidence  and  shape  his  case  differently,  and  it  was  therefore 
convenient  that  he  should  in  all  such  cases  begin,  in  order  that 
he  might  state  to  the  Court  at  once  how  he  shaped  his  case. 

In  this  case  the  plaintiff  had  set  down  the  cause  under  the  Cbbc  of  Roberti 
New  Orders  of  August,  1841,  upon  an  objection  for  want  of  par-  ^'^^chemt, 
ties,  and  the  Court  below  having  allowed  that  objection,  he  ap- 
pealed to  the  Lord  Chancellor.  On  the  appeal  coming  on  to  be 
heard,  Mr.  Tripp,  the  counsel  for  the  defendant  the  respondent, 
said  that  he  had  begun  in  the  Court  below  (the  practice  in  this 
instance,  it  will  be  observed,  was  such  as  it  is  considered  it  ought  to 
be),  and  he  claimed  the  right  to  begin  upon  the  ground  that  it 
was  merely  a  re-hearing  of  the  cause  upon  the  same  objection. 
According  to  Mr.  Phillips,  Mr.  Wakefield,  as  counsel  for  the 
plaintiff  the  appellant,  stated  that  an  order  allowing  an  objection 
for  want  of  parties  was  analogous  to  an  order  allowing  a  plea  or 
demurrer  [generally],  and  that  where  there  is  an  appeal  from  an 
order  allowing  a  plea  or  demurrer  [generally],  the  practice  b  for 
the  appellant  the  plaintiff  to  begin. 

The  reporter  is  in  possession  of  a  MS.  note  of  that  case,  from 
which  it  would  appear  that  what  Mr.  Wakefield  stated  was,  that 
an  order  allowing  an  objection  for  want  of  parties  was  analogous, 
not  to  an  order  allowing  a  plea  or  demurrer  generally,  but  only 
for  want  of  parties  ;  and  that  where  there  is  an  appeal  ^m  an 
order  allowing  a  plea  or  demurrer,  not  generally,  but  for  want  of 
parties,  the  practice  was  for  the  plaintiff,  the  appellant,  to  begin. 

The  principle  laid  down  by  Lord  Lyndhurst  in  giving  judgment 
is  the  subject  of  a  remark  above.  But  the  ground,  upon  which  he 
decided  that  the  plaintiff  the  appellant  against  the  order  allowing 
an  objection  to  his  bill  for  want  of  parties,  is  entitled  to  begin, 
does  not  apply  to  all  pleas  and  demurrers.     His  Lordship  said 
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1846.  that  what  he  took  to  be  the  reason  why,  when  the  defendant 
\('atson  v.  appeals  from  the  whole  decree,  the  pkintiff  is  entitled  to  begin, 
Pabkbb.  does  not  apply  where  the  subject  of  the  appeal  is  a  particular 

objection  to  the  frame  of  the  suit. 

There  is,  however,  very  abundant  authority  for  the  statement 
that  where  there  is  an  appeal  from  an  order  allowing  a  demurrer 
or  plea — whatever  be  the  nature  of  the  demurrer  or  plea — the 
practice  is  for  the  appellant  the  plaintiff  to  begin.  The  variation 
therefore  above  mentioned  is  quite  immaterial. 

Mr.  Phillips  refers  to  several  cases  as  instances  of  the  practice, 
that  where  there  is  an  appeal  from  an  order  allowing  a  plea  or 
demurrer  the  plaintiff  is  entitled  to  begin. 

The  ensuing  list  is  taken  from  the  reporter's  common-place 
book,  in  which,  however,  he  finds  nothing  under  the  head 
"  Eight  to  begin,"  prior  to  the  time  when  Sir.  C.  Pepys  became 
Chief  Commissioner  of  the  Great  Seal. 


Where  the  ap-  Cases  in  which  the  Court  below  had  allowed  a  demurrer  to  the 
an^rdCT  Sl^-  ^^*  "*^  ^^^^  *^®™^  *^  appeal,  the  plaintiff  the  appellant  was 
ing  a  demurrer,  first  heard. — The  cases  distinguished  by  an  asterisk  are  cases  in 
which  the  demurrer  was  allowed  for  want  of  parties  only.  The 
cases  mentioned  by  Mr.  Phillips  are  omitted.  Deere  v. 
Guest,  1  M.  &  C.  519;  *Mare  v.  Mdlachy,  ibid.  569; 
*Lumsden  v.  Fraser,  1  Myl.  &  Cr.  594 ;  Crawehay  v.  Thornton, 
2  M.  &  C.  6  ;  *Tyler  v.  Bell,  ibid.  101 ;  Davenport  v.  Whit- 
more,  ibid.  181 ;  Att.  Gen.  v.  Cradock,  3  M.  &  C.  90;  Neate  v. 
The  Duke  of  Marlborough,  ibid.  408 ;  Boys  v.  Morgan,  ibid.  664 ; 
Attorney  General  v.  Poole,  4  M.  &  C.  17;  Lidhetter  v.  Long, 
4  Myl.  &  Cr.  287;  Scarborough  v.  Borman,  ibid.  378;  WaUr 
worth  V.  Holt,  ibid.  633 ;   Wordsworth  v.  Wood,  ibid.  643. 

In  Dietrichsen  v.  Cabbum,  and  in  Strange  v.  Brennan, 
both  reported  in  subsequent  pages  of  this  volume,  in  which  the 
Vice-Chancellor  had  allowed  demurrers,  the  counsel  of  the  appel- 
lants, the  plaintiffs,  began.  On  the  other  hand,  in  Colombine  v. 
Chichester,  also  reported  in  a  subsequent  page,  the  counsel  for 
the  defendants,  whose  demurrers  had  been  overruled,  began.  In 
none  of  these  cases,  nor  in  those  cited  by  Mr.  Phillips, 
was  it  suggested  that  the  party,  who  began  in  the  Court  below, 
was  entitled  to  begin  before  the  Lord  Chancellor.  But  in 
The  Attorney  General  v.  Aspinall,  2  Myl.  &  Cr.  613,  where  a 
general  demurrer  for  want  of  equity  had  been  allowed  by  the 
Master  of  the  Rolls,  and  the  Attorney  General  appealed,  a  pre- 
liminary objection  was  upon  the  opening  of  the  appeal  made  as 
to  which  party  had  the  right  to  be|^,:j|jDd  Lord  Cottenham  de- 
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cided,  that  the  appellant,  the  Attorney  General,  was  entitled  to         1846. 

^'^'  WAT80N,.. 

WiUiamB  y.  Lord  Jerse^^  Craig  &  Phil.  91,  if  only  slightly  Pabur. 
looked  at,  might  seem  ^  be  an  exception ;  as  it  is  stated  there, 
that  the  demurrer  wa^allowed,  and  yet  the  counsel  in  support  of 
the  demurrer  begaa/and  had  the  reply.  But  on  reference  to  the 
judgment  it  will  be  seen,  that  the  statement  of  the  demurrer  being 
allowed  is  an  error.  The  demurrer  was  overruled  by  the  Vice-Chan- 
cellor,  and  the  Lord  Chancellor  affirmed  his  Honour's  decision. 


In  Beny9  v.  Locoek,  3  Myl.  &  Cr.  226,  the  Vice-Chancellor  Where  the  ap- 

had  allowed  a  plea.     The  plaintiff  appealed  from  his  Honour's  P^  ?"  ^f?™ 
_,._-.  ,  _  '^  ^'^  an  order  allow- 

decision,  and  his  counsel  began.  ing  a  plea. 


In  Derayit««  r.  Morris^  1  M.  &  C.  217,  the  Vice-Chancellor  Where  the  ap- 

had  allowed  exceptions  taken  by  the  defendant  to  the  Master's  P<»1  was  from 

.    1    .   .1  .  -  rra        1  •     .M  11*°  ordcJ"  allow- 

report  that  the  answer  was  impertment.     The  plaintiff  appealed  ing  Exceptions 

from  this  decision.      The  case  was  argued  before  the   Lords  *<>  Master's  Re- 
Commissioners  Pepys  and  Bosanquet,  when  the  appellant  began. 

In  Croaley  y.  Derby  Gas  Light  Company ^  3  Myl.  &  Cr.  429, 
the  Master  of  the  Rolls  had  made  an  order,  referring  it  back  to 
the  Master  to  review  his  report  upon  exceptions,  taken  by  the 
defendants  to  the  Master's  Report,  relative  to  the  profit  derived 
from  the  infringement  of  a  patent.  The  plaintiff  appealed  from 
this  order,  when  his  counsel  were  first  heard. 

In  Deahorough  v.  Rawlins,  3  Myl.  &  Cr.  518,  the  Master  of       ^ 
the  Rolls  had  allowed  exceptions,  taken  by  the  defendant  to  the 
Master's  report,  that  the  answer  was  insufficient.  The  plaintiff  ap- 
pealed from  the  Master  of  the  Rolb'  order,  and  his  counsel  began. 

In  Graham  y.  Coape,  3  M.  &  C.  640,  the  Vice-Chancellor 
had  allowed  exceptions,  taken  by  the  plaintiff  to  the  Master's 
report,  finding  that  an  answer  was  sufficient.  The  defendants 
appealed  from  his  Honour's  order  and  their  counsel  began. 

In  Taylor  v.  Bayley,  3  Myl.  &  C.  678,  the  Vice-Chancellor 
had  allowed  the  defendant's  exceptions  to  the  Master's  report, 
that  his  answer  was  insufficient.  The  plaintiff  appealed  against 
his  Honour's  order  and  his  counsel  began. 

In  Wormald  v.  Macintosh,  5  Myl.  &  C.  8,  the  Master  of  the 
Rolls  had  allowed  an  exception  taken  by  the  plaintiff  to  the 
Master's  report  admitting  evidence.  The  defendant  appealed 
from  his  Lordship's  order,  and  his  counsel  began. 

In  Taylor  v.  Rundell,  Craig  &  Phillips,  110,  the  Vice- 
Chancellor  had  allowed  exceptions  taken  by  the  plaintiff  to  the 
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1846^         Master's  report  that  an  answer  was  sufficient.    The  defendants 
Watson  v.        appealed  from  his  Honour's  order  and  their  counsel  began. 
Pahkkb.  In  The  Attorney  General  v.  The  Ironmongers  Company^  1  Cr. 

Ph.  211,  the  Master  of  the  Rolls  had  allowed  exceptions  taken 

by  the  defendants  to  the  Master's  report  relative  to  a  charity. 

The  relators  appealed  from  his  Lordship's  order  and  their  counsel 

were  first  heard. 


Where  the  On  Further  Directions  the  reporter  has  noted  three  cases  only, 

SorfCTonFu^  and  as  to  them  it  may  be  doubtful  whether  the  appeal  was  from 
ther  Diiectioxifl.  the  whole  of  the  order ;  if  it  was  not,  they  are  of  course  no  autho- 
rity for  the  present  purpose. 

The  following  are  the  cases :  Howell  v.  Howell,  2  Myl.  &  Cr. 
478  ;  Wood  v.  Cox,  2  Myl.  &  Cr.  687 ;  and  Xoy  v.  Duekett,  Cr. 
&  Ph.  310.  Clapton  v.  Btdmer,  5  M.  &  C.  108>  was  argued 
between  co-defendants  only. 


Bankruptcy.  In  bankruptcy. — Lord  Brougham  has  said  that,  whatever  was 

the  practice  in  other  cases^  it  was  the  constant  practice  for  the  ap- 
pellant to  open  in  bankruptcy.  Ex  parte  Belcher,  Mon.  &  Bli. 
291  ;S.  C.3  Dea.  &  Chi.  87. 


1846.  ss5^s=assssssssssssssss= 

July  17  &  22. 

DimucHSBN^  DIETRICHSEN  v.  CABBURN. 

V.  Cabburn. 

The  equitable  The  bill  in  this  case  stated  that  the  plaintiff  had  for  many 
iigunction^^  years  carried  on  an  extensive  business  as  a  vendor  of  patent 
Mte^whThth  ™®^'ci°^  *"*^  *^  ^  such  acquired  considerable  repu- 
defendant  by  tation,  and  his  shop  had  become  a  place  of  great  resort  for 
duty,  is  bound  persons  purchasing  Patent  Medicines.  That  the  plain- 
i^n^^feSd'  ^^^  ^^  **  ^^®  ^^  ^^  ^^®  afteivmentioned  agreement, 
to  cases  in         possessed  of  ample  means  by  advertising  in  an  almanac 

has  jurisdiction  published  by  him,  and  having  a  circulation  of  upwards  of 
oyer  the  acts  of 
the  plaintiff. 

The  bill  stating  a  right  in  the  plaintiff  to  the  benefit  of  the  negatlTe 
agreement  of  the  defendimty  or  of  his  abstaining  from  the  contemplated  act,  it 
is  not  material  whether  the  right  be  at  law,  or  under  an  agreement,  which 
cannot  be  otherwise  brought  under  the  jurisdiction  of  a  Court  of  Equity. 

It  being  dear  that  the  Court  will  interfere  to  restrain  a  departure  from  the 
contract  of  partnership ;  cases  of  partnership  afford  additional  instances  that 
the  Court  is  not  confined  to  cases  in  which  it  has  jurisdiction  over  the  whole 
contract ;  the  interposition  of  the  Court  in  cases  of  continuing  partnership 
having  been  in  many  cases  considered  as  very  limited. 

NoTB. — These  placita  are  in  the  words  of  the  Lord  Chancellor's  judgment, 
which  was  a  written  one. 
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one  hundred  thousand  copies  annually,  and  also  by  means  of  ^     ^^^^' 
printed  wrappers  used  in  his  business,  or  by  other  means,  of  Dibt&ichsbn 
publishing  and  making  known  to  the  public  the  different  ••^^*»''*^' 
medicines  sold  by  him.     That  in  the  year  1840,  the  defen- 
dant having  discovered,  or  become  possessed  of,  a  receipt  or 
prescription  known  only  to  himself,  for  making  an  oil  or 
medicine,  which  he  represented  to  plaintiff  possessed  great 
virtue  in  the  cure  of  gout,  rheumatism,  sprains,  bruises,  and 
other  pains  and  disorders  of  the  like  nature,  which  medicine 
or  oil  was  called  and  described  by  defendant  as  Cabbum's 
Anti-doloric  Oil,  applied  to  plaintiff  and  requested  him  to 
become  the  sole  wholesale  agent  of  him  the  said  defendant, 
for  the  sale  of  said  medicine  or  oil,  upon  terms  of  mutual 
advantage ;  (that  is  to  say),  that  plaintiff  should  use  his 
utmost  endeavours  to  make  the  said  medicine  favourably 
known,  and  to  promote  the  sale  thereof,  and  should  adver- 
tise and  make  public  the  same  at  his  own  expence,  and 
without  charging  said  defendant  with  the  expences  thereof; 
and  that  said  defendant  should  supply  plaintiff  alone,  as  his 
wholesale  agent,  with  said  medicine  or  oil  at  a  rate  of  40Z. 
per  cent,  discount  or  allowance  upon  the  retail  selling 
prices  of  said  medicine  or  oil ;  and  that  plaintiff  should  at 
the  expiration  of  every  three  months  pay  to  said  defendant 
the  price  or  value  of  said  medicine  or  oil  so  supplied  by 
him  said  defendant,  calculated  at  the  invoice  or  selling 
price,  less  the  said  sum  of  40Z.  per  cent,  thereon.    That  the 
plaintiff  having  assented  to  such  application  of  said  defend- 
ant, the  terms  thereof  were  embodied  in  an  agreement  in 
writing,  bearing  date  the  1st  October,  1840,  and  nuide 
between  said  defendant  of  the  one  part,  and  plaintiff  of  the 
other  part,  and  thereby  said  defendant,  for  himself,  his 
executors,  administrators,  and  assigns,  did  promise  and 
agree  to  and  with  plaintiff  that  he  said  defendant  would, 
for  the  space  of  twenty-one  years  from  the  date  thereof, 
employ  and  continue  to  employ  plaintiff  as  the  wholesale 
agent  of  him  said  defendant,  for  the  vending  and  sale  of 
said  medicine,  called  Cabbum''s  Anti-doloric  Oil,  and  he 
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'846.  did  thereby  appoint  plaintiff  to  be  his  wholesale  agent 
DivTBicHSBN  accordingly ;  and  he  said  defendant  ako  by  said  agreement 
agreed  and  undertook  that  he  would  supply  plaintiff  with 
said  medicine  from  time  to  time,  in  such  quantities  as  he 
should  order  in  writing,  and  would  invoice  the  same  to  him  at 
and  after  the  rate  of  40/.  per  cent,  discount,  under  the  res- 
pective retail  prices  thereof ;  and  further  that  the  said  defen- 
dant would  not,  during  the  continuance  of  the  said  agreement, 
supply  or  sell  any  of  said  medicine  to  any  other  person  or 
persons  whomsoever  for  sale  ^gain  with  a  larger  discount 
or  allowance  than  25/.  per  cent,  under  the  several  retail 
selling  prices  thereof,  without  any  other  deductions  or 
allowance  whatsoever ;  and  plaintiff  in  consideration  of  such 
agreement  on  the  part  of  said  defendant,  did  by  the  said 
agreement  covenant  and  agree  with  said  defendant,  that  he 
would  continue  and  be  the  wholesale  agent  of  said  defen- 
dant, for  the  vending  and  sale  of  said  medicine  called 
Cabbum'^s  Anti-doloric  Oil,  for  the  said  period  of  twenty- 
one  years,  upon  the  terms  and  for  the  consideration  in  said 
agreement  mentioned;  and  that  he  would  at  the  expiration 
of  every  three  months  during  the  continuance  of  said 
agreement,  on  an  account  in  writing  being  furnished  to  him 
of  the  quantities  of  said  medicine  supplied  to  him,  forthwith 
pay  to  said  defendant  the  price  and  value  of  said  medicine 
so  supplied  to  him,  calculated  at  the  invoice  price  aforesaid. 
That  immediately  after  the  execution  of  said  agreement,  and 
from  time  to  time  till  the  present  time,  said  defendant  in  per- 
fonnance  of  his  said  agreement  supplied  to  plaintiff  divers 
large  quantities  of  said  medicine,  which  said  medicine, 
mainly  by  the  exertions  of  plaintiff,  acquiredan  extensive  sale, 
and  became  rapidly  known  to  the  public;  and  plaintiff  incurred 
very  considerable  costs  and  expences  in  and  about  printing 
and  publishing  advertisements,  and  printing  and  distribut- 
ing large  quantities  of  labels  and  wrappers,  setting  forth 
the  nature,  virtues,  and  effects  of  the  said  medicine ;  and 
plaintiff  regularly,  at  the  expiration  of  every  three  months 
from  the  date  of  said  agreement,  had  paid  to  said  defend- 


TEMP.  LORD  COTTENHAM.  75 

ant  the  price  or  value  of  the  quantities  of  said  medicine         18^6. 
supplied  by  him  to  plaintifif  during  the  preceding  three  Dhtuchskn 
months,  calculated  at  the  invoice  price  as  aforesaid,  less  ^'  ^abburn. 
the  said  discount  or  allowance  of  40/.  per  cent.     That  by 
the  means  aforesaid,  plaintiff  and  the  said  defendant  each 
derived  considerable    profits.      That  the  said  medicine, 
having  through  the  exertions  of  plaintiff  become  known, 
and  having  attained  a  very  considerable  celebrity  and  sale, 
said  defendant  became  desirous  of  depriving  plaintiff  of  the 
benefit  to  which  he  was  entitled  under  said  agreement  or  a 
great  part  thereof;  and  accordingly  he  the  said  defendant 
supplied  and  sold  to  divers  other  vendors  of  patent  medicines 
in  London,  and  divers  other  vendors  of  patent  medicines, 
druggists,  and  shopkeepers  in  various  parts  of  England 
and  Wales,  large  quantities  of  the  said  medicine  for  sale 
again,  and  made  to  them,  in  respect  of  such  sales  and  sup- 
plies, a  larger  allowance  by  way  of  discount  than  25/.  per 
cent,  upon  the  several  retail  selling  prices  thereof,  or  made 
some  terms  or  arrangement  with  respect  to  such  sales  and 
supplies,  whereby  he  sold  and  supplied  to  such  vendors,  drug- 
gists, or  shopkeepers,  a  greater  number  of  bottles  of  the  said 
medicine  to  the  dozen,  or  whereby  by  some  contrivance  he  en- 
deavoured to  evade  the  terms  of  the  said  agreement,  which 
secured  to  plaintiff  such  benefit  as  might  be  derived  by 
selling  to  other  persons  said  medicine  so  supplied  to  him, 
at  such  price  as  in  said  agreement  mentioned.     That  by  so 
selling  and  supplying  such  medicine  to  such  persons  other 
than  plaintiff  as  aforesaid,  for  sale  again,  in  breach  of  his 
said  agreement,  with  a  larger  discount  or  allowance  than 
25/.  per  cent,  upon  the  retail  selling  prices  thereof,  the 
defendant  had  derived  very  considerable  profit  over  and 
above  the  60/.  per  cent,  on  the  retail  selling  prices  of  such 
medicine,  which  he  would  have  obtained  had  he  sold  and 
supplied  same  to  plaintiff.     That  although  said  defendant 
was  at  liberty  under  the  terms  of  said  agreement  to  sell 
said  medicine  by  retail  to  any  persons  or  person,  yet  in 
consideration  of  the  services  of  plaintiff  in  and  about  the 
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1846.  dispoBiog  of  said  medicine,  and  bringing  same  into  notice, 
DiETRicHSBN  ^e  was  restricted  from  selling  the  same  medicine  wholesale 
Casburn.  ^  j^y  person  whomsoever  for  sale  again,  with  a  larger  dis- 
count or  allowance  than  25Z.  per  cent,  under  the  several 
retail  selling  prices  thereof,  without  any  other  deductions 
or  allowance  whatsoever.  That  under  and  by  virtue  of  the 
rights  given  to  plaintiff  by  the  said  agreement,  he  was  entitled 
to  receive  and  be  paid  by  the  said  defendant  all  such  profit  as 
the  defendant  should  have  made  since  the  date  of  the  said 
agreement,  by  the  sale  of  said  medicine  to  any  persons  other 
than  and  besides  plaintiff,  to  sell  again  with  a  larger  dis- 
count or  allowance  than  25/.  per  cent,  under  the  several 
retail  selling  prices  thereof,  over  and  above  the  sum  of  60/. 
per  cent. ;  that  is  to  say,  plaintiff  was  entitled  to  receive 
from  and  be  paid  by  said  defendant  all  sums  of  money, 
which  he  should  have  received  from  or  been  allowed  in  ac- 
count by  any  persons  for  any  quantities  of  said  medicine  to 
sell  again,  with  a  larger  discount  or  allowance  than  25/. 
per  cent,  under  the  several  retail  selling  prices  thereof, 
exceeding  in  amount  the  sum  of  60/.  per  cent,  of  the  said 
several  retail  selling  prices.  That  plaintiff  was  also  entitled 
to  receive  and  to  be  paid  by  said  defendant  the  amount  of 
profit,  which  plaintiff  would  have  made  by  the  sale  of  said 
medicine  so  improperly  sold  and  supplied  by  said  defendant 
to  other  persons,  if  the  same  quantities  of  said  medicine 
had  been  sold  and  supplied  by  said  defendant  to  plaintiff. 
The  bill  charged  that  the  intention  of  plaintiff  and  said 
defendant  in  entering  into  said  agreement  was  to  promote 
their  mutual  benefit,  and  that  plaintiff  should  advance  and 
promote  the  sale  of  said  medicine;  and  that  plaintiff,  as  the 
wholesale  agent  of  said  defendant,  should  derive  the  profit 
of  selling  and  supplying  other  persons  with  said  medicine, 
which  he  might  be  able  to  make  on  purchasing  the  same  at 
such  price  as  aforesaid,  and  that  no  other  person  should  be 
supplied  by  said  defendant  with  said  medicine  to  sell  again 
at  a  lower  price,  or  with  a  greater  allowance  or  discount  or 
advantage,  than  plaintiff  was  supplied  therewith.    That  said 
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defendant  was  a  licensed  publican  and  wine  merchant^  and  1846. 
that  he  had  not  then,  and  had  not  at  the  date  of  said  Divtrichsbk 
agreement,  or  at  any  time  since,  the  means  of  bringing  said  *'*  Cabburn. 
medicine  properly  to  the  notice  of  the  public,  except 
through  the  means  of  some  vendor  of  patent  medicines,  or 
some  person  in  that  line  of  business.  That  said  defendant 
had  kept  accounts  of  all  said  medicine  sold  or  supplied  by 
him  to  any  person,  and  that  from  such  accounts  it  would 
appear  what  quantities  thereof  had  been  sold  or  supplied 
to  any  other  person  in  breach  of  the  terms  of  said  agree- 
menty  and  when  and  for  what  prices,  and  under  what  terms. 
The  bill  prayed  that  an  account  might  be  taken  under  the 
direction  of  the  Court  of  all  the  quantities  of  said  medicine 
sold  or  supplied  to  any  persons  other  than  plaintiff  to  sell 
again  since  the  date  of  the  said  agreement,  with  a  larger 
discount  or  allowance  than  25/.  per  cent,  under  the  several 
retail  selling  prices  thereof,  or  with  any  other  deduction  or 
allowance  or  advantage  whatsoever  in  breach  of  the  terms 
of  the  said  agreement.  And  that  an  account  might  be 
taken  in  like  manner  of  the  sums  of  money  received  by  said 
defendant,  or  allowed  to  him  on  account  from  or  by  any 
such  last-mentioned  persons  for  or  in  respect  of  such  sales 
or  supplies.  And  that  said  defendant  might  be  ordered  to 
pay  to  plaintiff  what,  upon  taking  such  account,  it  should 
appear  he  had  so  received  or  been  allowed  in  account  over 
and  above  the  sum  of  60/.  per  cent,  of  the  said  retail  selling 
prices  of  said  medicine.  And  that  it  might  be  ascertained 
under  the  direction  of  the  Court  what  profit  plaintiff  would 
have  made  in  respect  of  and  by  sales  of  said  medicines,  if 
said  several  quantities  thereof,  so  sold  or  supplied  to  other 
persons  by  said  defendant  in  breach  of  his  said  agreement, 
had  been  sold  or  supplied  to  plaintiff,  and  that  said  de- 
fendant might  be  decreed  to  pay  the  same  to  plaintiff.  And 
that  said  defendant  might  be  restrained  by  the  order  and 
injunction  of  the  Court  from  supplying  or  selling  any  of  the 
said  medicine  during  the  term  of  twenty- one  years  from  the 
date  of  said  agreement  to  any  persons  whomsoever  other 
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1846.  than  plaintiff  for  sale  again,  with  a  larger  discount  or  allow- 
D1BTRICH8BX  ^^^^  ^^^^  ^^^*  P®^  c®°^*  under  the  several  retail  selling 
».  Cabburn.      prices  thereof. 

To  this  bill  the  defendant  filed  a  general  demurrer  for 
want  of  equity,  which  was  allowed  by  the  Vice-Chancellor 
of  England  ;  and  this  was  an  appeal  from  his  Honour's 
decision. 

Mr.  James  Parker  and  Mr.  Glasse^  for  the  appellant 
and  plaintiff,  stated  that  the  Vice-Chancellor  in  deciding 
the  case  went  upon  the  ground  that  where  an  agreement 
contains  stipulations,  some  of  a  positive  kind  and  others  of 
a  negative  kind,  the  Court  would  give  no  assistance  with 
reference  to  the  negative  stipulations,  imless  it  could  enforce 
the  positive  stipulations.  That  although  his  Honour  had 
granted  an  injunction  in  Rankin  v.  Huski8Son{a\  which  was 
an  authority  in  support  of  the  present  bill,  yet  he  had  refused 
to  grant  an  injunction  in  Kernble  v.  Keen  (&),  and  had 
allowed  a  demurrer  for  want  of  equity  to  a  bill  praying  an 
injunction  in  Kiwberley  v.  Jennings  (c).  That  the  doctrine 
of  mutuality  did  not  apply,  where  a  party,  having  himself  per- 
formed all  his  part  of  the  agreement,  came  and  asked  the 
Court  to  prevent  the  defendant  from  violating  his  part  of 
it.  Barret  v.  Blagrave  (d) ;  Morris  v.  Colman  (e)  ;  Wil- 
liams V.  Williams  (/)  ;   Clarke  v.  Price  (g). 

Mr.  Walker  and  Mr.  Bacon^  for  the  respondent  the 
defendant,  said  that  the  agreement  was  in  great  part  of  a 
kind  of  which  the  Court  could  not  compel  the  performance, 
and  it  was  submitted,  therefore,  it  ought  not  to  interfere  at 
all.  Could  the  Court  compel  the  plaintiff  to  advertise! 
Could  it  compel  the  defendant  to  supply  the  medicine! 
Smitk  V.  Fromont  (A)  was  a  case  between  two  proprietors 
of  coaches  running  between  London  and  Bristol.     Each  pro- 

(a)  4  Sim.  13.  (/)  2  Swans.  253.    See  a  sub- 

(6)  6  Sim.  333.  sequent  page. 

(c)  6  Sim.  340.  {g)  2  Wils.  Ch.  C.  157. 

{d)  5  Yes.  555.  (ft)  2  Swanst.  330. 

(c)  18  Ves.  437. 
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prietor  was  according  to  the  agreement  to  b<n'se  the  coaches  ^     ^^^^*     , 
a  certain  part  of  the  road.   The  profits  were  to  be  regulated  Districhsbn 
according  to  the  extent  of  road  for  which  each  should  fin>  *'*   ^^^^^^' 
nish  the  horses.     The  defendant  insisted  upon  horsing  the 
coaches  for  the  plaintiff's  part  of  the  road — namely,  from 
London  to  Hare  Hatch.     Lord  Eldon  refused  to  enjoin  the 
defendant  from  bringing  horses  to  convey  the   coaches 
between  London  and  Hare  Hatch,  saying  that  if  he  did 
8O9  he  must  enjoin  the  plaintiff  from  not  bringing  horses 
there.    That  he  could  not  restrain  the  defendant,  unless  he 
had  the  means  of  ensuring  him  that  he  should  find  the 
plaintiff's  horses  ready.     Baldwin  v.   Useful  Knowledge 
Society  (a) ;   Oervais  v.  Edwards  (b)  ;  Hills  v.  CroU  (c) ; 
Morris  v.  Cobnan  was  a  case  of  partnership. 

Mr.  Parker^  in  reply,  said  that  Lord  Eldon  had  refused 
the  injunction  in  Smith  v.  Fromont  because  the  defendant 
was  embarrassed.  His  horses  had  been  seized  by  the 
sheriff,  and  some  had  been  sold,  and  the  rest  were  adver- 
tised for  sale.  The  plaintiff  was  no  longer  able  to  perform 
his  part  of  the  agreement.  Lord  Eldon  said  he  could  not 
enjoin  the  defendant  from  doing  that,  which  if  it  was  omitted 
to  be  done,  he  would  be  liable  to  actions  by  every  person 
whom  he  had  undertaken  to  convey  from  Bristol  to  London. 
He  would  be  issuing  the  injunction  on  the  supposition 
that  the  plaintiff  would  do  that  which  he  had  not  done, 
and  which  he  was  not  even  then  in  a  condition  to  do. 
Such  was  a  totally  different  ground.  Here  the  plaintiff 
had  done  all  that  the  contract  required  he  should  do.  In 
Baldwin  v.  Useful  Knowledge  Society  there  was  no  nega- 
tive stipulation,  that  the  defendants  would  not  furnish  the 
drawings  for  the  maps  to  any  person  except  the  plaintiff. 
Gervais  v.  Edwards  was  not  a  question  of  an  injunction, 
but  of  specific  performance  only. 


(a)  9  Sim.  393.  (c)  Before  Lord  Lyndhurst,  July, 

(6)  2  Dni.  &  War.  80.  1845.    See  a  subsequent  page. 
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1846.  LoBD  Chanabixob. — The  agreement  stated  in  the  bill  im- 

DiBTBicHSKN    posed  upoD  the  plaintiff  no  other  obligation  than  that  of 
».  Cabburn.     a^uing  aa  ^he  defendant's  agent,  and  accounting  for  and 
paying  to  him  60/.  of  every  100/.  worth  of  the  medicine  sold 
according  to  the  retail  price.     But  upon  the  defendant  it 
imposed  the  obligation  of  so  employing  the  plaintiff,  and  of 
supplying  him  with  all  such  quantities  of  the  medicine  as  he 
should  require,  and  of  not  supplying  any  other  person  with 
any  of  the  medicine  for  the  purpose  of  resale  at  any  higher 
discount  than  25/.  per  cent.,  the  plaintiff's  discount  being 
40/.  per  cent.     The  bill  alleges  that  the  plaintiff  had  regu- 
larly performed  his  part  of  the  agreement,  but  that  the 
defendant  had  not  performed  his  part;   but  had  supplied 
other  persons  for  the  purpose  of  resale  with  the  medicine  at 
a  larger  discount  than  25/.  per  cent.     It  then  prays  an 
account  of  the  quantities  so  supplied  to  others  and  payment 
of  the  profits  made,  and  an  injunction  against  such  future 
violation  of  the  contract.     And  the  question  is,  Does  the 
bill  state  a  case  coming  within  the  jurisdiction  of  the  Court ! 
The  allowance  of  the  demurrer  assumed  that  it  does  not ; 
and  the  ground  stated  (for  I  have  not  had  the  benefit  of 
seeing  a  note  of  the  Vice-Chancellor's  judgment)  is,  that 
the  Court  will  not  prohibit  the  violation  of  a  negative 
agreement,  unless  it  has  the  power  of  enforcing  the  positive 
agreement.     I  cannot  but  think  there  has  been  some  mis- 
apprehension of  the  meaning  of  the  Vice-Chancellor,  as 
applied  to  this  supposed  rule.     For  in  the  case  of  Kimber- 
ley  V.  Jennings  (a),  his  Honour,  in  stating  that  a  negative 
agreement  will  not  be  restrained  in  a  case,  in  which  the 
positive  agreement  cannot  be  enforced,  exemplifies  it  by 
saying,  that  if  the  agreement  cannot  be  performed  in  the 
whole,  the  Court  cannot  perform  any  part  of  it.    To  the 
proposition  so  explained  I  entirely  assent ;   for  it  is  only 
applying  a  well-known  rule  in  cases  of  specific  performance, 
of  which  an  injunction  is  in  many  cases  the  instrument,  and 
amounts  only  to  this ;  that  if  there  be  such  an  infirmity  in 
(a)  6  Sim.  340. 
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the  agreement,  that  it  cannot  be  performed  in  all  its  parts,         1846. 
the  Court  will  not  by  an  injunction  compel  the  defendant  dibtwchbbn 
to  perform  his  part  of  it :  and  this  view  of  his  Honour's  ^'  Cabbubn. 
opinion  is  confirmed  by  the  case  he  puts  of  a  consideration 
actually  paid  for  a  negative  agreement,  in  which  case  he 
says  that  an  injunction  would  be  granted.     I  cannot  see 
any  difference  between  a  consideration  actually  paid,  and  a 
performance  alleged  by  the  plaintiff,  of  all  that  he  had  un- 
dertaken to  do.     The  equitable  jurisdiction  by  injunction  of 
prohibiting  acts,  which  the  defendant  by  contract,  or  duty, 
is  bound  to  abstain  from,  cannot  be  confined  to  cases  in  which 
the  Court  has  jurisdiction  over  the  acts  of  the  plaintiff.    For 
if  that  were  so,  it  would  not  interfere  to  restrain  violation  of 
contracts  by  tenants,  or  of  duty  by  agents,  as  in  the  case  of 
Yovatt  v.  Winyard{a\  and  Green  v.  Folgham  (ft),  or  by  an 
attorney,  as  in  Cholmondeley  v.   Clinton  (c) ;  in  none  of 
which  cases  was  there  anything  to  be  done  by  the  plaintiff, 
which  equity  could  enforce.     Such  also  are  cases  of  injunc* 
tions  sought  by  tenants  against  their  landlords ;  as  Rankin 
V.  Huskissan  (d),  where  there  was  a  negative  agreement; 
and  Squire  v.  Campbell  (e),  where  one  was  attempted  to  be 
raised  by  the  exhibition  of  a  plan.     In  none  of  these  was 
there  any  equity  to  be  administered  against  the  plaintiff, 
and  yet  the  jurisdiction  was  assumed  ;  for  although  in  the 
latter  case  the  injunction  was  dissolved,  that  was  because 
I  thought  no  equity  raised  by  the  alleged  exhibition  of  a 
plan,  which  I  was  of  opinion  could  not  be  used  for  that 
purpose.     The  objection  now  suggested  was  not  raised,  or 
certainly  was  not  the  ground  of  the  decision.     Similar  to 
these  are  cases  of  injunction   to  protect  legal  rights,  as 
patents,  copyright,  services  to  mills,  and  others.     There  is 
no  branch  of  the  equitable  jurisdiction  requiring  naore  dis- 
cretion in  the  exercise  of  it,  but  certainly  none  more  bene- 
ficial than  that  of  injunction ;  and  I  think  that  the  doctrine, 

(a)  1  Jac.  &  Wal.  394.  {d)  4  Sim.  13. 

(6)  1  Sim.  &  Stu.  398.  (e)  1  Myl.  &  Cr.  459. 

(c)  19  Ves.  261. 


«.  Cabbubn. 
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^^^^  contended  for  by  the  respondent,  would  tend  greatly  to  limit 
DiRTRicHSBK  its  Sphere  of  action,  and  deprive  many  of  the  benefit  of  it, 
whose  interest  requires  it  as  much  as  others.  If  the  bill 
states  a  right,  or  title,  in  the  plaintiff  to  the  benefit  of  the 
negative  agreement  of  the  defendant,  or  of  his  abstaining 
from  the  contemplated  act,  it  is  not,  as  I  conceive,  material 
whether  the  right  be  at  law,  or  under  an  agreement,  which 
cannot  be  otherwise  brought  under  the  jurisdiction  of  a 
court  of  equity.  In  Martin  v.  NtUkin  (a)  an  injunction 
was  granted  to  restrain  the  ringing  of  a  church  bell,  the 
plaintiff  having  put  a  clock  in  the  church,  in  consideration 
that  the  bell  should  not  be  rung  at  five  in  the  morning. 
In  Barret  v.  Blagrave  (i),  the  proprietors  of  Vauxhall 
Gardens  obtained  an  injunction  to  restrain  the  lessee  of  a 
public  house  in  the  neighbourhood  from  selling  liquors 
during  the  time  the  Gardens  were  open,  in  violation  of  his 
covenant ;  and  although  this  injunction  was  afterwards  dis- 
solved (c)  upon  the  ground  of  acquiescence,  no  objection 
was  made  to  the  exercise  of  the  jurisdiction  for  want  of 
mutuality.  But  I  consider  the  doctrine  promulgated  by 
Lord  Eldon  in  Morris  ▼.  Colman  {d\  and  in  Clarke  v. 
Price  (tf),  as  conclusive  upon  this  point.  In  the  former 
case,  the  defendant  was  restrained  from  writing  for  any 
other  but  the  Hay  market  Theatre,  he  having  entered  into 
an  agreement  to  that  effect.  But  in  Clarke  v.  Price  there 
was  not  any  such  negative  agreement;  and  that  Lord 
Eldon  states  to  be  the  ground  of  his  refusing  to  interfere. 
If  there  had  been,  there  cannot  be  a  doubt  that  he  would 
have  granted  the  injunction.  It  has  been  said,  that  Mor- 
ris V.  Colman  was  a  case  of  partnership :  Lord  Eldon  does 
not  appear  from  the  report  to  have  proceeded  on  any  such 
ground.  The  present  and  other  cases  of  the  kind  are, 
however,  in  the  nature  of  partnerships,  being  joint  undertar 
kings  for  the  benefit  of  the  plaintiff  and  defendant ;  and  it 

(a)  2  P.  WiU.  266.  (rf)  18  Ves.  437. 

(6)  5  Vc8.  655.  ie)  2  Wila.  Ch.  Rep.  157. 

(c)  6  Ves.  104. 
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does  not  appear  why  cases  of  actual  partnerships  should  be  1846^^ 
more  favoured  in  the  exercise  of  the  jurisdiction  by  injunc-  Dibtbichsbn 
tion  than  others.  But  it  being  clear  that  the  Court  will  ""'  C^»u»^- 
interfere  to  restrain  a  departure  from  the  contract  of  part- 
nership, cases  of  partnership  afford  additional  instances 
that  the  Court  is  not  confined  to  cases,  in  which  it  has  juris- 
diction over  the  whole  contract — the  interposition  of  the 
Court  in  cases  of  continuing  partnerships  having  been,  in 
many  cases,  considered  as  very  limited.  Looking  therefore 
to  the  whole  range  of  cases,  in  which  the  Court  interferes  to 
prevent  the  breach  of  a  negative  agreement,  I  cannot  find 
any  ground  for  the  argument  contended  for  by  the  responr 
dent;  and  seeing  that  the  bill  alleges  sufficient  to  show 
that  the  plaintiff  is  entitled  to  the  benefit  of  the  negative 
agreement  on  the  part  of  the  defendant,  and  that  the  defen- 
dant has  violated  the  agreement,  and  will,  if  not  restrained, 
continue  to  do  so,  I  am  of  opinion  that  a  case  is  stated  for 
the  interference  of  a  court  of  equity,  and  that  the  demur- 
rer ought  to  be  overruled. 


HILLS  r.  CEOLL(a). 


The  following  is  a  short  statement  of  so  much  of  this  case  as 
is  connected  with  the  principle  of  the  foregoing  case  of  Dietrichaen 
V.  Cabbum.  It  was  argued  at  very  great  length  in  January  and 
February,  1845,  but  Lord  Lyndhurst  did  not  give  judgment  until 
the  following  month  of  July.  The  reporter  was  not  counsel  in 
the  cause,  but  he  was  present  during  the  argument,  and  during 
the  judgment,  and  after  the  latter  was  delivered  he  stated  his  im- 
pression to  such  of  his  friends  at  the  bar  as  happened  to  be  near 
him  (most  of  whom  confessed  alike  impression)  that  his  Lordship 
in  his  decision  had  confounded  the  jurisdiction  of  the  Court  upon 
injunction  with  the  jurisdiction  of  the  Court  upon  specific  per- 
formance . 

(a)  See  before,  page  79. 
u2 
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1846. 


DlETRICHSBN 

V.  Cabbihin. 

HilU  V.  CrolL 

Motion  to  re- 
strain a  defend- 
ant from  violate 
ing;  his  part  of 
an  agreement 
refused  by  Lord 
Lyndhurst,  on 
the  ground  of 
the  agreement 
being  such,  that 
the  Court  could 
not  compel  a 
specific  per- 
formance by 
the  plaintiff  of 
his  part  of  it. 


The  defendant,  being  possessed  of  a  patent  for  an  improvement 
in  a  process  of  producing  ammoniacal  salts,  in  March,  1841, 
entered  into  an  agreement  with  the  plaintiff  by  which,  in  con- 
sideration of  a  sum  of  200/.  paid  bj  the  plaintiff  to  the  defendant, 
the  latter  agreed  that  for  fourteen  years  he,  and  all  persons  to 
whom  he  should  grant  licenses  to  use  the  patent  process,  should 
purchase  of  the  plaintiff,  and  no  other  person,  all  the  acids 
which  they  should  require  for  the  manufacture  of  muriate  or  sul- 
phate of  ammonia  according  to  the  patent  process,  and  that  he 
and  such  persons  should  sell  to  the  plaintiff,  and  no  other  person, 
the  whole  of  the  muriate  or  sulphate  of  ammonia  to  be  produced 
by  the  said  patent  process.  And  the  plaintiff  agreed  with  the 
defendant  to  deliver  to  the  defendant,  and  such  other  persons  as 
aforesaid,  all  the  acids  they  should  require  for  the  manufacture  of 
muriate  and  sulphate  of  ammonia  according  to  the  said  process, 
and  to  pay  them  for  the  muriate  and  sulphate  of  ammonia,  which 
they  should  manufacture  according  to  the  process.  And  the  de- 
fendant also  agreed  with  the  plaintiff,  that  he  the  defendant  would 
not  use  in  the  manufacture  of  muriate  or  sulphate  of  ammonia, 
according  to  such  patent  process,  any  acids  except  acids  bought 
by  him  of  the  plaintiff,  and  that  he  the  defendant  would  not  sell 
any  muriate  or  sulphate  of  ammonia,  produced  by  such  process,  to 
any  person  except  the  plaintiff.  And  the  defendant  further  agreed 
that  the  plaintiff  should  be  a  party  to  every  license  to  use  the 
said  patent  process,  in  order  to  bind  the  persons  to  whom  such 
licenses  should  be  granted  to  purchase  of  the  plaintiff  all  the  acids, 
they  might  require  in  the  manufacture  of  muriate  or  sulphate  of 
ammonia  according  to  such  patent .  process,  and  to  sell  to  the 
plaintiff  all  the  muriate  and  sulphate  of  ammonia,  that  they  might 
produce  by  means  of  such  process. 

The  agreement  was  for  some  time  acted  upon ;  but  differences 
arising  between  the  plaintiff  and  the  defendant,  the  former  in 
March,  1844,  filed  his  bill  praying  a  specific  performance  of  the 
agreement  of  March,  1841,  the  accounts  consequential  upon  that 
agreement,  and  an  injunction  :  and  soon  afterwards  a  motion  was 
made  for  the  injunction  before  the  Vice-Chancellor  of  England, 
and  being  refused  by  his  Honour  it  was  renewed  before  Lord 
Lyndhurst.  The  motion  was  to  restrain  the  defendant  from  in- 
fringing or  evading  the  agreement,  and  in  particular  from  granting 
licenses  in  violation  of  it,  and  from  purchasing  acids  from  any 
other  person  except  the  plaintiff,  and  from  selling  the  muriate  or 
sulphate  of  ammonia,  produced  by  the  said  patent  process,  to  any 
other  person  except  the  plaintiff. 
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The  opposition  to  the  motion  was  mainly  founded  on  the  want         1846. 
of  mutuality.      It  was  urged   that  the  Court  had  no  power,  jl 
directly  or  indirectly,  of  compelling  the  plaintiff  to  peri'orm  the  v.  Cabbuhn. 
agreement  on  his  part  for  the  future — ^that  the  plaintiff  might  HilU  t.  CroiL 
violate  the  agreement  the  day  after  the  decree,  and  there  would 
be  no  remedy  for  the  defendant  in  a  court  of  equity ;  that  there 
was  no  negative  term  which  could  be  laid  hold  of.     All  the  cases 
mentioned  in  Bietrichaen  v.  Cabbum  were  referred  to. 

The  ensuing  note  was  some  time  ago  drawn  up  from  remarks, 
which  were  made  by  Lord  Lyndhurst  in  the  course  of  the  argu- 
ment. 

Lord  Lyndhurst  said  that  the  question  for  him  to  consider  was 
whether  there  was  not  some  part  of  the  plaintiff's  agreement, 
which  a  court  of  equity  had  no  means  of  compelling  him  to  per- 
form. It  was  not  a  case  in  which  nothing  remained  to  be  done 
by  the  plaintiff.  If  all  that  the  plaintiff  had  to  do  under  the 
agreement,  although  not  enforceable  by  the  Court,  had  been 
actually  done,  there  might  be  a  difference.  The  agreement  was 
not  complete  as  regarded  the  acts  of  the  plaintiff ;  it  was  a  con- 
tinuing transaction.  The  plaintiff  offered  by  his  bill  to  perform 
it  on  his  part,  but  supposing  that  he  ceased  to  perform  it,  how 
was  a  performance  to  be  enforced  by  the  Court  1  The  defendant 
would  have  a  right  to  say  at  the  hearing,  that  the  plaintiff  should 
be  decreed,  according  to  his  offer,  to  perform  the  agreement.  But 
would  not  such  a  decree  be  nugatory  ?  Was  there  not  a  plain  want 
of  mutuality  ?  And  if  so,  was  not  that  an  objection  that  must 
prevail  at  the  hearing?  and,  being  an  objection  that  must  prevail 
at  the  hearing,  was  it  not  an  insuperable  difficulty  in  the  way  of 
an  interlocutory  application  for  an  injunction?  In  order  to  see 
whether  the  doctrine  of  want  of  mutuality  did  not  apply,  just 
consider  the  notice  of  motion.  The  motion  had  three  objects  : 
to  restrain  the  defendant  from  granting  licenses  in  violation  of 
the  agreement-— from  purchasing  acids  from  any  other  person 
except  the  plaintiff— and  from  selling  the  muriate  or  sulphate  of 
ammonia  to  any  person  except  the  plaintiff.  Take  the  second 
part  of  the  notice  of  motion.  The  Court  might  restrain  the  de- 
fendant from  purchasing  the  acids  from  other  persons  than  the 
plaintiff,  but  could  the  Court  oblige  the  plaintiff  to  continue  to 
manufacture  the  acids  and  supply  the  same  to  the  defendant  ?  If 
it  could  not,  then  where  was  the  reciprocity  ?  It  would  not  be 
necessary  to  consider  the  other  parts  of  the  notice  of  motion. 
The  agreement  must  be  taken  as  a  whole ;  and  if  there  was  any 
part  that  could  not  be  enforced,  was  it  not  a  sufficient  ground 
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1846.         why  tlie  Court  should  not  interfere  with  respect  to  the  re- 

I)iETRicBg.N^   mainder? 

V.  Cabburn.  The  concluding  part  only  of  the  judgment  of  July  related  to  the 

HUlt  y,  OroU.  present  subject.  Lord  Lyndhnrst  said  that  the  bill  was  filed,  for  the 
purpose  of  calling  on  the  Court  to  declare  that  an  agreement 
should  be  specifically  performed.  That  there  was  no  principle  of 
the  Court  more  clearly  established,  than  that  the  Court  will  not 
decree  an  agreement  to  be  specifically  performed,  unless  it  can 
execute  the  whole  of  the  agreement.  The  question,  therefore,  in 
the  present  case  would  be,  whether  the  Court  had  power,  from  the 
nature  of  the  agreement,  to  execute  every  part  of  it — the  whole  of 
it.  That  part  of  the  prayer  for  relief,  and  which  was  consequent 
upon  a  specific  performance,  was  that  the  defendant  should  be  re- 
strained from  purchasing  acids  from  any  body  but  the  plaintiff. 
There  was  a  stipulation  on  the  part  of  the  plaintiff  that  he 
would  supply  the  acids,  and  there  was  a  stipulation  on  the  part 
of  the  defendant  that  he  would  purchase  acids  from  the  plaintiff, 
and  from  no  other  person.  Now  had  the  Court  any  power  what^ 
ever  to  compel  the  plaintiff  to  comply  with  that?  Could  the 
Court  order  the  plaintiff  to  continue  the  manufacture  of  adds  for 
the  purpose  of  supplying  the  defendant?  Could  the  Court  call 
upon  him,  if  he  should  not  manufacture  acids,  and  reqmre  him  to 
purchase  acids  for  the  purpose  of  supplying  the  defendant  ?  It 
was  clear,  he  apprehended,  that  the  Court  had  no  such  power. 
There  were,  indeed,  cases  in  which  the  Court  would  do  indirectly, 
what  it  could  not  do  directly.  A  case  commonly  cited  for  that 
purpose  is  a  case  of  nuisance.  The  Court  would  not  by  any 
direct  order  compel  a  party,  who  had  erected  a  wall,  which  was 
a  nuisance  to  another,  to  pull  down  that ;  but  the  Court  could 
make  an  order  requiring  him  not  to  continue  the  nuisance,  which 
would  have  the  effect  of  compelling  him  to  pull  down  the  wall. 
In  the  case  of  Cclman  t.  Morris  (18  Yes.  437)  the  Court  re* 
strained  the  plaintiff  from  writing  for  any  other  theatre,  the  Court 
inferring  that  that  would  compel  him,  or  have  the  tendency  to  compel 
him,  to  write  for  the  Haymarket  Theatre.  But  in  the  case  then 
before  the  Court,  it  had  no  power  to  compel  the  plaintiff  to  supply 
acids  by  ordering  him  not  to  supply  any  other  person.  That  was 
not  the  agreement,  nor  was  it  ever  intended  that  it  should  be  the 
agreement ;  and  therefore,  unless  the  Court  could  compel  the  plain- 
tiff by  a  direct  order,  to  supply  the  defendant  from  time  to  time  with 
the  adds  that  the  defendant  required,  it  was  quite  dear  that  the 
Court  could  not  execute  all  the  parts  of  the  contract ;  and  the  Court 
could  not  therefore  compel  the  party  specifically  to  perform  the 
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contract.    That  it  was  thrown  out  in  the  course  of  the  argument         1B46. 

that  the  Court  might  compel  one  party  to  perform  his  part  of  the  dibtrichsbn 

contract,  and  leave  the  other  party  to  his  remedy  at  law.  That  no  v.  Cabbubn. 

such  principle  had  ever  been  acted  on  in  the  Court ;  that  it  has  HUU  v.  CroU. 

been  laid  down  oyer  and  over  again,  and  in  a  recent  case,  cited  at 

the  bar,  before  Sir  £dward  Sugden  (Gervais  v.  Edwards^  2  Dru. 

&  War.  80),  that  unless  the  Court  could  execute  every  part  of  the 

contract,  it  would  not  compel  a  specific  performance  of  a  part. 

He  was  of  opinion,  therefore,  according  to  the  facts  as  they  then 

stood,  and  according  to  the  statement  of  the  principle  he  had 

mentioned,  that  when  the  cause  came  to  a  hearing  the  Court 

could  not  restrain  the  defendant  from  purchasing  acids  elsewhere, 

because  it  could  not  compel  the  plaintiff  on  his  side  to  furnish  all 

the  acids  that  might  be  necessary  for  the  manufacture  carried  on 

by  the  defendant.     That  if  the  Court  coold  not  do  this — if  it  could 

not  restrain  the  defendant  at  the  hearing — ^it  was  quite  clear  that 

upon  that  interlocutory  application  the  Court  could  not  restrain 

him   from  purchasing  adds  elsewhere,  and  the  decision  of  the 

Vice-Chancellor  was  therefore  correct.     HilU  v.  Crolli  L.  C. 

July,  1845. 


ROLFE  V.  ROLFE. 


The  plaintiff  and  defendant  had  carried  on  the  business  of  injunction 
tailors  in  partnership  together.     In  September,  1832,  they  dis-  ^^^'°* 
solved  partnership,  and  by  a  deed  then  executed,  in  consideration  breach  of  part 
of  1,050^  paid  by  the  plaintiff  to  the  defendant,  the  defendant  ot^n  agree- 
assigned  his  share  of  the  business  to  the  plaintiff,  and  agreed  that  ^^'could^be 
he  would  not  carry  on  the  business  of  a  tailor  within  the  distance  no  specific  pcr- 
of  twenty  miles ;  and  the  plaintiff  agreed  that  he  would  employ  the  o^t™' p^^J^t!^  ^^'"^ 
defendant  as  a  cutter  in  the  business,  so  long  as  the  same  should 
be  carried  on  by  him,  and  so  long  as  the  defendant  should  diligently 
and  faithfully  attend  to  the  business,  and  devote  the  whole  of  his 
time  thereto. 

The  1,050/.  were  paid,  and  the  business  was  continued  by  the 
plaintiff  alone,  who  employed  the  defendant  as  a  cutter  therein 
down  to  October,  1844,  when  there  was  a  dispute  between 
the  plaintiff  and  the  defendant,  in  consequence,  as  the  plaintiff 
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1846.  allied,  of  the  defendant's  inattention  to  business,  and  the  defen- 
DirraicRSBN  ^*"^  thereupon  withdrew  from  the  plaintifiTs  employment,  and 
V.  Cabburk.  commenced  business  in  partnership  with  another  person  within 
Boi/e\.Bolfe.    the  twenty  miles. 

The  plaintiff  thereupon  filed  his  bill  praying  an  injunction,  and 
a  motion  was  made  for  such  injunction  before  the  Vice-chancellor 
of  England,  when  his  Honour  said,  that  part  of  the  agreement 
was  that  the  plaintiff  should  employ  the  defendant  so  long  as  the 
business  should  be  carried  on  by  him,  or  so  long  as  the  defendant 
should  diligently  and  faithfully  attend  to  the  business  and  dcTote 
all  his  time  thereto.  It  was,  therefore,  in  the  power  of  the 
plaintiff  to  determine  this  part  of  the  agreement  by  not  carrying 
en  the  business,  and  for  the  defendant  to  determine  it  by  not 
faithfully  and  diligently  attending  to  the  business  and  devoting 
to  it  all  his  time.  It  was  optional  to  either  party  to  put  an  end 
to  it.  It  was  obvious,  for  this  and  other  reasons,  that  this  was  a 
part  of  the  agreement  with  which  a  court  of  equity  could  not 
interfere.  But  it  by  no  means  followed,  as  had  been  argued, 
because  part  of  the  agreement  was  optional,  and  there  could  be 
no  specific  performance  of  it,  that  therefore  that  part  of  the 
agreement,  which  was  absolute,  should  not  be  enforced  by  an 
injunction.  There  was  the  consideration  of  1,050/.  which  the 
defendant  had  received  from  the  plaintiff  not  to  carry  on  the 
business,  and  that  was  a  part  of  the  agreement,  which  the  Court 
could  by  means  of  its  injunction  enforce  without  difficulty. 
That  was  totally  distinct  from  that  part  of  the  agreement  with 
which  the  Court  could  not  interfere.  There  might  be  cases,  in 
which  the  part,  in  respect  of  which  the  injunction  was  sought, 
was  so  blended  with  the  rest,  that  the  injunction  could  only 
be  regarded  as  auxiliary.  That  might,  or  might  not,  be  a  reason 
for  the  Court  declining  to  interfere.  Here  the  bill  asked  no  relief 
except  to  restrain  the  carrying  on  of  the  trade.  That  part  of  the 
agreement  was  perfectly  plain.  The  injunction  must  therefore  be 
granted.    Bol/e  v.  Bol/e,  V.  C.  Eng.,  January,  1846. 
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HOPNER  V.  BRODRIPP. 


DiSTRICHSBN 

The  defendant  was  the  lessee  under  the  plaintiff  of  a  public    ' 

house.    The  lease  contained  a  covenant  that  the  defendant  would  Brodripp' 

use  and  keep  open  the  premises  as  a  public  house,  provided  the  Tbe  Court  will 

proper  licenses  could  be  obtained ;  and  that  he  would  use  his  best  g™«'.*n  in- 

,  -     .  1     -    ,      t.  /.  .  .  junction  to  re- 

endeavours  to  obtain  a  renewal  of  the  license  from  time  to  time ;  Btrain  a  defend. 

and  that  he  the  defendant  would  not  do,  or  cause,  or  permit,  or  f^*  from  violat. 

suffer  to  be  done,  any  acts  whatever  whereby  the  license  might  tcnn  ki*S  '^* 

become  forfeited  or  be  refused.     The  business  of  the  public  house  agreement,  al- 

having  become  unproductive,  the  defendant  determined  to  dis-  g»^^ent*be 

continue  it,  and  the  plaintiff  thereupon  filed  his  bill,  and  obtained  such  that  there 

from  the  Tice-Chancellor  an  injunction  ex  parte  to  restrain  the  ^^J;  Mrf^m*' 

defendant  from  discontinuing  to  use  and  keep  open  the  premises  anoe. 

as  a  public  house,  and  from  discontinuing  to  renew  the  license, 

provided  the  same  could  be  obtained. 

A  motion  was  made  to  dissolve  the  injunction,  upon  the  ground 
that  a  court  of  equity  cannot  enforce  by  a  negative  order,  what 
it  cannot  enforce  by  a  positive  order. 

The  Vice«Chanoellor  said  that  the  observation  was  just.  The 
Court  ought  not  to  have  granted  an  injunction  restraining  the 
defendant  from  discontinuing  to  use  and  keep  open  the  premises 
as  a  public  house,  and  from  discontinuing  to  renew  the  license, 
provided  the  same  could  be  obtained.  That  that  was  tantamount 
to  ordering  him  to  carry  on  the  business  of  a  public-house 
keeper,  and  was  a  species  of  order  that  the  Court  had  no  juris- 
diction to  make.  That  he  had,  however,  no  doubt  whatever  of  the 
jurisdiction  of  the  Court  to  restrain  a  party  from  doing  such  acts 
as  he  had  undertaken  not  to  do,  although  it  might  not  be  able  to 
compel  him  to  perform  the  acts,  which  he  had  undertaken  that  he 
would  perform.  The  subjects  of  jurisdiction  were  wholly  dis- 
tract. Here  the  injunction  was  undoubtedly  wrong :  but  it  would 
have  been  right,  if  it  had  restrained  the  defendant  from  doing 
or  causing,  or  permitting  or  suffering  to  be  done,  any  acts 
whereby  the  license  might  become  forfeited  or  be  refused. 
Hopner  v.  Brodripp^  V.  C.  May,  1840. 
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Duie  (if  Bed- 
ford V.  Briiuh 
Muteum. 


Lord  Eldon, 
although  he 
assum^an 
action  would 
lie,  yet,  under 
the  circum- 
stances, refused 
an  iigunction  to 
restrain  the 
breach  of  a 
covenant 
against  build- 
ing. 

Some  dicta 
upon  recipro- 
city. 


THE  DUKE  OF  BEDFORD  v.  BRITISH  MUSEUM. 

The  Lord  Chancellor  in  the  argument  of  Dieirichten  t.  Cabburn 
incidentally  mentioned  this  case  as  showing  that,  where  the  defen- 
dant has  violated  his  covenant  or  contract,  the  Conrt  may  exercise 
its  jurisdiction  by  injunction,  although  it  might  not  be  able  to 
control  the  acts  of  the  plaintiff.  Lord  Eldon  refused  the  injunction, 
not  by  reason  of  the  defect  of  jurisdiction  occasioned  by  the  absence 
of  reciprocity,  but  because  the  plaintiff  and  the  former  Dukes  of 
Bedford  had  so  acted  that  it  would  have  been  inequitable  for  the 
Court  to  interfere. 

The  case  is  printed  at  great  length,  2  M.  &  K.  552,  from  papers 
furnished  by  the  late  Mr.  Jacob.  The  ensuing  account  has  been 
drawn  up  in  part  from  papers  communicated  in  1834  to  Lord 
Brougham  (see  1.  Rep.  temp.  Brougham,  and  2  Myl.  &  K.  545), 
but  principally  from  notes  made  by  the  reporter,  for  his  own  in« 
struction,  when  the  motion  was  heard.  The  reader  will  probably 
think,  that  it  places  the  doctrine  in  a  stronger  light  than  the  pub- 
lished report. 

By  an  indenture  dated  in  June,  1675,  Lord  William  Russell 
and  Lady  Rachel  his  wife,  in  consideration  of  ^2,600,  sold  and 
conveyed  to  the  Duke  of  Montagu  seven  acres  of  ground  adjoin- 
ing Southampton  House,  the  property  of  Lady  Rachel.  In  the 
deed  it  was  stated  that  the  object  of  the  Duke  of  Montagu  was 
to  erect  a  mansion  and  make  a  garden  for  himself  and  family.  In 
this  deed  was  a  covenant  that  if  he  should  erect  any  building, 
which  should  extend  northward  beyond  the  range  and  building  of 
Southampton  House,  other  than  a  summer  house  or  banqueting 
house  for  the  accommodation  of  the  garden  to  be  made  in  the  said 
ground,  he  should  forfeit  three  pounds  a  day.  There  was  no 
covenant  that  Lady  Rachel  should  not  build  on  the  ground  adjoin- 
ing the  seven  acres.  Considering,  however,  the  situation  of  South- 
ampton House  and  gardens  with  reference  to  the  seven  acres,  it 
was  obvious  that  the  consequence  of  building  houses  on  the  land, 
adjoining  the  seven  acres  northward,  would  be  much  the  same,  as 
regarded  Southampton  House,  as  building  houses  in  violation  of 
the  covenant  (a).     The  manifest  design  of  the  covenant  was  that 


(a)  A  reference  to  the  map  of 
the  Parish  of  St.  Giles  in  the 
Field8,in  Stow's  Survey  by  Strype, 
vol.  2,  p.  *!^,  edit.  1755,  and  to 
the   print   of  Southampton    or 


Bloomsbury  Square  in  the  same 
voL  p.  82,  will  render  this  quite  in- 
telligible. It  will  be  seen  tbat  the 
gardens  of  Southampton  House 
and  of    Montagu    House   were 
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from  the  back  windows  of  Southampton  House  there  should  be         1846. 
an  Qnintermpted  view  of  the  fields  to  the  north. — ^The  mansion 


DiBT&ICBSBN 


known  by  the  name  of  Montagu  House  was  erected  on  the  seven  v.  Cabbu&n. 
acres,  and  was  in  the  reign  of  George  the  Second  purchased  by  IMe  qfBed- 
gOTemment  and  is  now  the  British  Museum.  Southampton  House,  '^^^  ^'  Brituk 
which  stood  on  the  north  side  of  Bloomsburj  Square  (5),  had 
become  vested  in  the  Dukes  of  Bedford  as  the  heirs  of  Lady 
Rachel,  and  was  in  1 800  pulled  down  and  streets  were  erected  on 
the  site. 

In  1822  the  trustees  of  the  Museum  began  to  erect  wings  to 
Montagu  House  for  the  reception  of  the  Elgin  Marbles,  and  which 
were  intended  to  extend  northward  considerably  beyond  what  was 
the  line  of  the  range  and  bnilding  of  Southampton  House.  The 
Duke  of  Bedford  thereupon  filed  his  bill  against  the  trustees  of 
the  Museum,  and  moved  for  an  injunction  before  Sir  John  Leach, 
and  not  obtaining  it  (his  Honour  declined  to  interfere  until  the 
plaintiff  should  have  recovered  damages  at  law)  he  renewed 
his  motion  before  Lord  Eldon. 

On  the  part  of  the  plaintiff  it  was  said  that  Sir  John  Leach 
had  thought  there  was  a  question  as  to  the  covenant  running  with 


contiguous  in  their  whole  extent, 
and  that  beyond  the  gardens— of 
coursetothe  north—werethe  open 
fields,  called  Southampton  fields. 
(6)  An  antiquarian  lawyer  may 
be  excused  for  noticing  here  a  mis- 
take made  by  Pennant  in  his 
London. — It  is  there  said  that 
Southampton  Buildings, Chancery 
Lane,  is  built  on  the  site  of  South- 
ampton House,  the  mansion  of 
the  Wriothesleys,  Earls  of  South- 
ampton, and  that  when  Lord 
William  Russell  passed  by  the 
house  on  his  way  to  execution  he 
looked  towards  it,  &c.  The  anec- 
dote may  be  found  in  Bishop 
Burnet's  Journal.  The  Bishop 
of  course  could  make  no  such  mis- 
take :  "  As  we  came  to  turn  into 
Little  Queen  Street  he  said,  I  have 
often  turned  to  the  other  hand 
with  greatcomfort,  but  now  I  turn 
to  this  with  greater,  and  looked 


towards  his  own  house,"  &c. 
This  error  of  Pennant  is  the  more 
remarkable  as  in  another  part  of 
the  volume  it  is  noticed  that  South- 
ampton House  formed  one  side 
of  Bioomsbury  Square,  and  that 
from  it  the  amiable  relict  of  William 
Lord  Russell  dated  her  letters, 
that  being  her  residence  till  her 
death  in  1723.  She  died  at  ber 
house  in  Bioomsbury,  the  29th 
Sept.  in  that  year.  (Wiffen's 
Memoirs  of  the  House  of  Rus- 
sell.)—  Southampton  Buildings, 
Chancery  Lane,  was,  however, 
once  the  site  of  a  mansion  called 
Southampton  House,  the  proper- 
ty of  the  Earls  of  Southampton 
and  the  residence  of  Lord  Chan- 
cellor Wriothesley,  the  first  Earl, 
who  was  buried  in  the  church  of 
the  parish  in  which  Southampton 
Buildings  is  situated(St.  Andrew's, 
Holborn). 
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V.  Cabburn. 

Duke  of  Bed' 
fwrd  V.  British 
Muteum, 


the  land,  and  the  defendants  being  bound  by  it,  and  he  required 
that  this  point  should  be  settled  at  law^  and  that  damages  should 
be  recovered  before  he  granted  an v  injunction.     It  was  submitted, 
however,  that    this  was  wholly  immaterial.     It  mattered  not 
whether  damages  could  be  recovered  by  the  pUintiff  in  an  action, 
or  not.     That  the  Court  constantly  interfered  by  injunction  when 
in  a  legal  point  of  view  the  covenant  might  be  defective.     In  the 
Court  below  it  had  been  suggested,  although  not  much  insisted 
upon,  that  the  Court  should  consider  what  were  the  reciprocal 
rights  and  remedies  of  the  defendants;  but  that  was  not  the  prin- 
ciple upon  which  the  Court  interfered  by  injunction.     Whatever 
the  defendants  might  be  entitled  to — whether  they  were  entitled 
to  anything  or  nothing — the  Court  ought  to  interfere  if  there  was 
an  agreement  not  to  build.     Reciprocity  in  such  a  case  was  of  no 
consequence.     The  question  was  whether  the  party,  under  whom 
the  defendants  claimed,  had  not  stipulated  that  he  would  not  do  a 
certain  act.     If  that  was  so  the  Court  would  enjoin  him  from  vio- 
lating that  stipulation.     That  where  a  matter  remains  in  contract 
the  Court  will  enjoin  the  defendant  from  violating  his  agreement, 
although  the  case  be  not  one  for  specific  perfonnance,  unless  the 
plaintiff  has  done  anything  disentitling  him  to  the  aid  of  a  court 
of  equity.    That  it  was  the  same  with  respect  to  a  covenant : 
where  it  was  plain  from  the  words  of  the  covenant  what  was  the 
act  to  be  abstained  from  by  the  defendant,  and  the  plaintiff  had 
observed  the  covenant  on  his  part,  the  Court  would  prevent  a 
departure  from  it  by  the  defendant.     It  had  been  thrown  out  that 
the  Russell  family  had  not  acted  in  good  faith  in  surrounding  Mon- 
tagu House  and  gardens  with  houses,  but  taking  the  whole  of  the 
deed  together  it  was,  it  was  submitted,  clear  that  it  was  contem- 
plated to  build  on  part  of  the  groimd  adjoining  Montagu  House. 
Therewas  nothing  that  could  fairly  be  considered  as  imposing  upon 
the  Russell  &mily  the  obligation  of  keeping  the  fields  open.     All 
that  was  thus  thrown  out  on  the  part  of  the  defendants  was  mere 
conjecture.   There  was  no  stipulation  in  the  deed  that  the  Russell 
family  should  not  build.     On  the  part  of  the  plaintiff  nothing 
rested  in  conjecture.    There  was  an  express  covenant.     It  was 
manifest  from  that  covenant  that  it  never  was  intended,  that  any 
buildings  should  be  erected  on  the  ground  sold  to  the  Duke  of 
Montagu  to  the  northward  of  the  line  of  Southampton  House, 
and  the  plaintiff  had  a  right  therefore  to  the  injunction  a&kcd. 

On  the  part  of  the  defendants  it  was  said  that  there  ^vas  no 
occasion  to  dispute  the  doctrine  put  forward  on  behalf  of  the 
plaintiff.     That  assuming  nothing  had  been  done  by  him  or  his 
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predecessors  inconsistent  with  the  obTioos  intention  of  the  parties  1846. 

to  the  deed  of  June  1675,  it  was  not  necessary  to  contend  that  he  J!, 

*  D1BTRICB8BN 

might  not  be  entitled  to  an  injunction/     It  was  manifest,  however,  9.  Cabburn. 

from  the  terms  of  the  deed,  although  there  was  no  express  Duke  of  Bed- 
stipulation,  that  it  was  not  meant  that  the  heirs  of  Lady  Rachel  ^^  ^'  ^"'*** 
should  build  on  the  ground  to  the  north  of  Southampton  House. 
Such  a  thing  was  never  contemplated.  The  object  of  the  deed 
was  that  both  Southampton  House  and  Montagu  House  should 
have  an  uninterrupted  view  to  the  north.  But  Southampton 
House  had  been  long  since  demolished.  Large  tracts  of  ground 
to  the  north  of  it  had  been  let  on  building  leases  by  the  Russell 
family.  The  plaintiff,  or  those  under  whom  he  claimed,  having 
done  that  which  rendered  the  covenant  no  longer  of  any  import- 
ance, the  plaintiff  ought  not  to  have  the  extraordinary  assistance 
of  an  injunction. 

Lord  Eldon  refused  to  grant  the  injunction.  A  large  propor- 
tion of  the  following  remarks  were,  if  the  reporter  remembers 
rightly,  made  by  his  Lordship  whilst  the  argument  was  proceed- 
ing. He  said  he  quite  agreed  in  thinking  it  unnecessary  to  go 
into  the  question  whether  the  covenant  ran  with  the  land ;  not 
upon  the  grounds  stated,  as  to  which  it  was  unnecessary  to  say 
anything,  but  because  it  by  no  means  followed  if  an  action  would 
He,  that  equity  would  interfere.  As  to  reciprocity,  that  was 
material  in  cases  of  specific  performance.  In  injunction  there 
may  not  be  reciprocity,  and«yet  the  Court  acts;  and  there  may 
be  reciprocity,  and  it  will  not  act.  There  might  be  nothing  that 
a  defendant  could  claim  from  a  court  of  equity,  and  yet  the 
plaintiff  might  have  a  title  to  the  intervention  of  the  Court.  Not 
so  however  where  the  plaintiffs  complained  of  something  which,  if 
it  was  a  violation  of  the  words  of  the  covenant,  might  be  justified 
by  the  circumstance  that  he  had  himself  previously  violated  the 
manifest  intention  of  it.  He  would  say  nothing  as  to  whether 
the  defendants  or  the  Duke  of  Montagu  could  ever  have  had  an 
injunction  against  the  Russell  family  from  erecting  the  buildings, 
which  covered  the  ground  to  the  north  of  Southampton  House. 
He  would  take  it  for  granted  that  an  action  could  be  sustained 
by  the  plaintiff  under  the  covenant.  It  did  not,  however,  follow 
from  that  that  he  had  a  right  to  the  better  mode  of  relief,  which 
a  court  of  equity  affords  by  injunction.  Although  reciprocity 
was  immaterial,  yet  it  was  not  immaterial  to  consider  what  the 
Russell  family  had  done.  It  was  material  to  consider  what  the 
Russell  family  had  done,  not  only  with  reference  to  Southampton 
House,  but  also  with  reference  to  Montagu  House.     The  Russell 


94  REPORTS  IN  CHANCERY, 

1846.  family  by  their  mode  of  dealing  with  Southampton  House  and  its 
DiBTRicHSBN  '^^^  *^^  ^^®  gTound  adjoining  to  the  north,  had  rendered  the 
V.  Cabburn.  covenant  of  no  moment,  axid  had  shown  that  they  considered  it 
Duie  qfJBed"  of  no  moment.  The  owners  of  that  mansion  were  the  first  to  o\y- 
^M^  ^m'"'***  Struct  the  view  by  the  buildings  they  erected,  and  they  had  actu- 
ally demolished  it  and  covered  the  site  with  houses.  There  was 
an  end  of  the  design  with  which  the  express  covenant  was  required 
and  executed.  But  there  was  another  circumstance  in  the  case. 
It  was  true  there  was  no  express  covenant  in  the  deed  that  those, 
who  came  after  Lady  Rachel  Russell,  should  not  build  close  to  the 
gardens  of  Montagu  House ;  but  the  plain  intention  of  the  parties 
was,  that  that  should  not  be  done,  and  yet  the  gardens  had  long 
since  been  surrounded  by  buildings  overlooking  them  in  all  direc- 
tions; possibly  without  any  objection,  by  reason  of  Montagu 
House  having  ceased  to  be  inhabited  by  a  nobleman's  family  (a). 
The  Duke  of  Montagu's  object  however  was,  that  Montagu  House 
should  be  the  town  residence  of  himself  and  his  descendants. 
He  must  have  looked  upon  Southampton  House,  which  had  been 
built  not  many  years  before,  as  a  residence  of  the  same  descrip- 
tion (6).  He  never  could  have  contemplated  that  it  would  be 
pulled  down,  and  the  garden  covered  with  houses  and  streets. 
This  may  account  for  the  absence  of  covenants  on  the  part  of 
Lady  Rachel  Russell  not  to  erect  buildings  to  the  north  of  South- 
ampton House.  Such  a  thing  was  not  imagined.  If  houses  had 
been  erected  to  the  north  of  Southampton  House,  overlooking  the 
gardens  of  Montagu  House,  immediately  after  the  Duke  of  Mon- 
tagu had  completed  his  house  and  laid  out  his  garden,  must  that 
not  have  been  regarded  as  against  the  intention  of  the  parties 
to  the  deed?  Streets  had  been  erected,  excluding  any  view 
from  Southampton  House  of  anything  north  of  it.  The  acts 
of  the  Russell  family  themselves  had  destroyed  the  purpose 
for  which  the  covenant  was  inserted  in  the  deed  of  June, 
1675.  All  this  being  clearly  against  the  intention  of  the  parties 
at  the  time,  if  the  plaintiff  desired  any  remedy  he  must  have  re- 
course to  his  deed.  Under  such  circumstances  he  could  not  come 
into  a  court  of  equity,  and  have  an  injunction  where  it  would  be 
inequitable  that  it  should  be  granted.     If  parties  have  so  dealt 

(a)  The  firsft  Duke  of  Montagu  at  Whitehall  was  completed, 
died  in  1705.    Pennant  says,  that         (jb)  It  was  built  after  a  design 

the  second   Duke  and  Duchess  of  Inigo  Jones :   but  not,  if  the 

lived  only  in  one  of  the  wings  of  reporter's  memory  be  correct,  in 

Montagu  House  till  their  house  his  lifetime.     He  died  in  1652. 
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with  respect  to  the  legal  rights^  that  the  object  of  the  one  party         1846. 
was  defeated,  the  other  was  not  to  be  permitted  to  do  what  he  p        '      "^ 
pleased.     One  party  was  not  to  call  the  other  to  an  account  for  v.  Cabburk. 
doing  that  which  he  himself  had  done,  merely  because  the  deed  Duke  qf  Bed- 
in  express  terms  prohibited  the  one,  but  did  not  in  express  terms  'Muleuu^^^^ 
prohibit  the  other.    The  course  of  the  Court,  as  long  as  he  had 
known  it,  had  always  been  to  tell  parties  so  circumstanced  that 
they  must  confine  themselves  to  their  legal  remedies,  if  they  had 
any ;  and  not  come  and  ask  of  the  Court  to  give  them  more 
relief  than  could  be  obtained  in  courts  of  law.     Duke  of  Bedford 
▼.  British  Museum,  L.  C.  July,  1822. 


WILLIAMS  V.  WILLIAMS  (a).  Case  of 

—.         .  ^  .-,....,..  WiUiame  v. 

There  is  a  report  of  a  motion  for  the  injuncbon  m  this  smt,  2   wuUanu, 

Swanst.  253.  Sir  Samuel  Romilly  moved  for  and  obtained  the  ^  Swanst.  253. 
injunction.  The  author  of  the  present  volume  of  Reports  had 
prepared  the  bill,  and  upon  that  occasion  held  the  junior  brief, 
and  as  he  has  preserved  a  fuller  note  of  the  case  than  that,  which 
is  published,  it  has  appeared  to  him  that  it  will  not  be  without 
utility  to  insert  it  in  this  place.  It  will  be  seen  on  reference  to 
the  subsequent  authorities  of  the  same  class  that  it  is  generally 
'  dted,  and  that  it  has  been  occasionally  relied  upon  for  a  doctrine 
which,  when  the  circumstances  are  stated  with  more  detail,  does 
not  appear  to  have  been  involved  in  it,  and  which  doctrine  it  is 
apprehended  needs  no  such  support. 

The  circumstances  were  as  follows :  the  plaintiffs  and  the 
defendant  were  engaged  as  partners  in  running  coaches  between 
London  and  Reading,  each  having  an  equal  share  in  the  concern, 
and  were  seised  and  possessed  of  real  and  personal  property  used 
for  the  purposes  of  the  business,  consisting  of  a  farm  and  lands 
with  the  usual  stock,  stables,  and  other  buildings,  coaches,  horses, 
harness,  and  other  ^ects  of  that  kind.  In  the  month  of  Novem- 
ber, 1817,  they  agreed  to  dissolve  the  partnership,  and  executed 
a  deed  for  that  purpose,  the  terms  of  which  were  as  follows :  the 
defendant  was  to  purchase  from  the  plaintiffs  their  two-third 
shares  of  the  farm  and  stock,  at  a  price  to  be  ascertained  by  valu- 
ation, and  the  defendant  was  to  sell  to  the  plaintiffs  his  one-third 
share  of  the  stables  and  other  buildings,  coaches,  horses,  harness, 
and  other  effects,  and  of  the  goodwill,  the  price  in  like  manner  to 
be  ascertained  by  valuation.  The  expenses  of  making  out  the 
title  to  the  farm  and  to  the  stables  and  other  buildings,  and  of  the 

(a)  See  before»  page  78. 
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V.  Cabbubn. 

WtUianuY, 
WilUawu. 


conveyances  of  the  same  respectively,  were  to  be  borne  equally  by 
the  plaintiffs  and  the  defendant.  The  price  to  be  paid  by  the  de- 
fendant for  the  purchase  of  the  plaintiffs'  two-third  shares  of  the 
farm  and  stock  was  to  go  in  part  satisfaction  of  the  price  to  be 
received  by  him  for  the  sale  of  his  one-third  share  of  the  stables 
and  other  buildings,  coaches,  horses,  and  goodwill.  The  accounts 
of  receipts  and  payments  of  the  plaintiffs  and  defendant  in  respect 
of  the  different  coaches,  and  of  the  business  generally,  were  im- 
mediately to  be  taken  and  adjusted.  The  debts  owing  from,  con- 
siderably exceeding  those  owing  to,  the  concern,  the  plaintiffs  and 
the  defendant  were  respectively  to  contribute  their  proportion  of 
the  excess.  Lastly,  the  defendant  covenanted  and  agreed  that 
he  would  not  at  any  time  thereafter,  directly  or  indirectly,  engage 
or  be  concerned  in  any  coach  from  London  to  Reading,  or  any 
other  coach  which  might  injure,  or  tend  to  injure,  the  plaintiffs* 
trade,  and  he  agreed  to  execute  a  bund  in  the  penalty  of  2000/. 
for  binding  himself  to  that  effect. 

In  pursuance  of  this  agreement  the  partnership  was  dissolved. 
The  plaintiffs*  two-third  shares  in  the  farm  and  stock  were  valued, 
and  the  defendant's  one-third  share  of  the  stables  and  other  build- 
ings, coaches,  horses,  and  goodwill  was  also  valued,  and  the  differ- 
ence was,  by  the  defendant's  desire,  retained  by  the  plaintiff,  in 
part  payment  of  his  proportion  of  the  outstanding  debts.  Posses- 
sion was  given  by  the  plaintiffs  to  the  defendant  of  the  entire 
farm  and  stock,  and  the  defendant  suffered  the  plaintiff  to  have 
exclusive  possession  of  the  stables  and  other  buildings,  coaches, 
horses,  and  business.  In  consequence  of  delays,  occasioned  by  the 
conduct  of  the  defendant,  the  accounts  had  not  been  settled  and 
adjusted,  and  in  particular  the  defendant  had  refused  to  account 
for  a  sum  of  1000/.,  or  thereabouts,  the  earnings  of  one  of  the 
coaches,  come  to  his  hands  during  the  partnership.  In  this  state 
of  things  the  defendant,  in  violation  of  his  covenant,  began  to  run 
a  coach  from  Pangboume  about  six  miles  beyond  Reading  to  Lon- 
don, and  back  again.  The  plaintiffs  thereupon  filed  their  bill, 
setting  forth  the  agreement  verbatim,  and  stating  the  above-men- 
tioned facts  in  detail,  and  praying  a  specific  performance  of  the 
agreement,  the  execution  of  the  2000/.  bond,  all  the  accounts  and 
other  relief  consequent  upon  the  dissolution  of  the  partnership, 
and  an  injunction  to  restrain  the  running  of  the  coach. 

Lord  Eldon  granted  the  injunction,  merely  observing  he  was 
not  quite  sure  that  he  was  not  degrading  the  dignity  of  the  Court 
by  interfering  in  such  a  matter.  (See  a  passage  in  the  judgment 
in  Smith  v.  Fromont,  2  Swanst.  332.)  WiUiatM  (S.  ^  T,)  v. 
JF.  S.  WiUiatM,  L.  C.  June,  18 1». 
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SIR   WILLIAM  CLAYTON,   BART.  v.   THE   AT- 


L.  C. 
1834. 
June. 


TORNEY  GENERAL,  EARL  GREY,  VISCOUNT  Clayton  r. 
ALTHORP,  ROBERT  VERNON  SMITH,  FRAN-  q^^xJ.' 
CIS  THOMAS  BARING,  AND  THE   HONOUR- 
ABLE GEORGE  PONSONBY  (a). 


The  bill  stated  that  the  Manor  of  Kennington  with  the  de-  The  case  of  the 
mesne  lands  thereof  is  parcel  of  the  possessions  of  the  Duchy  jy^J^  ^  ^*„. 
of  Cornwall,  and  such  demesne  lands  were  and  had  been  ^'^^- 
usually  granted  or  demise^  for  terms  of  years  at  fixed  annual 
rents,  and  such  leases  had  been  constantly  renewed  at  Fines 
which  thitherto  had  been  assessed  in  a  certain  and  esta- 
blished manner.  That  such  grants  or  demises  of  the  said  de- 
mesne lands  had  been  at  all  times  made  to  a  few  persons  only, 
who  thereby  became  the  chief  or  immediate  tenants  to  the 
Dukes  of  Cornwall,  but  by  whom  the  lands  had  been  again 
usually  demised  or  sublet  in  small  portions  to  under-tenants. 


(a)  The  enBoing  case  is  not 
here  inserted  as  belonging  to  the 
same  class  as  Dietricksm  v.  CtA- 
bitm,  but  because  the  reporter 
has  been  frequently  asked  to 
publish  it,  and  does  not  think  it 
probable  that  a  more  convenient 
opportunity  of  his  doing  so  will 
occur.  The  judgment  was  to 
have  formed  part  of  the  second 
▼olume  of  the  Reports  tempore 
Lord  Brougham.  The  preface  to 
the  first  volume  explains  the  mo- 
tive of  that  work.  The  judgment 
was  one  of  those  selected  at  the 
request  of  the  distinguished  jurist 
and  statesman  there  alladed  to, 
as  affording  a  peculiar  specimen 
of  Lord  Brougham's  jiuidical  style. 
A  passage  at  page  1 39»  (the  reader 
will  have  no  difficulty  in  dis- 
covering  which,)  was  greatly  ad- 
mired by  him.    The  reporter  (at 


the  risk  of  being  twitted  for 
vanity  in  inserting  the  anecdote 
in  this  place)  must  mention  that 
once  in  the  "  Gallery"*  of  HoL 
land  House,  he  recited  that  pas- 
sage to  Lord  Melbourne  and  the 
late  Lord  Holland,  when  the  latter 
said  it  brought  to  his  mind  the 
style  of  Lord  Thurlow,  in  some  of 
his  speeches  in  the  House  of 
Lords,  on  subjects  partly  judicial 
and  partly  political.  The  judg- 
ment is  printed  from  a  copy  put 
into  type,  and  corrected  by  Lord 
Brougham,  as  long  ago  as  Nov. 
1835. 


*  "That  venerable  chamber,  in  which 
all  the  antique  grvr'iiy  of  a  college  was 
so  fliogrularly  blended  with  all  that  fe- 
male grace  and  wit  coald  devise  to 
eiiibelli»h  a  drawing-room." 
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1834^  That  large  portions  of  such  demesne  lands,  and  particularly 
Clayton  v,  such  parts  thereof  as  were  thereinafter  described,  were  origin- 
GbmbrIiI^'  ally  of  very  little  or  no  value,  being  marshy  and  wholly  un- 
cultivated, and  requiring  a  great  expenditure,  to  an  amount 
exceeding  the  full  value  thereof,  before  the  same  could  be 
made  applicable  to  any  useful  purpose.  That  in  consequence 
thereof,  and  in  order  to  promote  the  cultivation,  draining, 
and  improvement  of  the  said  lands,  and  at  the  same  time 
to  provide  for  a  just  corresponding  increase  of  the  revenue 
of  the  said  Duchy,  a  certain  fixed  tenure  or  mode  of  letting 
(the  date  andcommencement  of  which  were  unknown)  was  in- 
troduced, and  had  been  uniformly  established  and  adhered  to, 
whereby  the  said  lands  had  been  from  time  to  time  let  to  the 
tenants  and  their  assigns,  at  certain  small  fixed  annual 
rents,  and  such  leases  or  denuses  had  been  from  time  to  time 
renewed  on  payment  of  reasonable  fines  ascertained  by  a 
certain  and  fixed  mode  of  calculation,  which  fines  had  in  all 
cases  never  exceeded  the  amount  of  two  years^  gross  rent, 
deducting  one  third  for  repairs  and  other  out-goings,  or 
what  was  deemed  equivalent  thereto,  one  and  a  half  year's 
net  value  of  the  lands  demised,  and  thus  the  tenants  having 
a  certain  established  right  were  encouraged  to  improve  the 
said  estates,  and  the  Duchy  derived  the  benefit  thereof  in 
the  augmented  fines  of  successive  renewals.  That  pursuant 
to  such  custom  certain  portions  of  the  said  demesne  lands 
thereinafter  described  had,  from  a  period  beyond  memory, 
from  time  to  time  been  granted  and  demised  by  the  Dukes 
of  Cornwall  for  the  time  being  to  persons,  under  whom  the 
ancestors  of  the  plaintiff  derived  title,  and  to  the  plaintiff 
and  his  ancestors  for  terms  of  years,  and  that  in  all  such 
leases  a  rent  therein  caUed  and  being  an  ancient  yearly  rent 
of  16/.  lOs.  9d.  had  been  constantly  reserved  and  made 
payable,  and  stich  leases  had  according  to  the  custom  been 
renewable,  and  had  in  fact  from  time  to  time  been  renewed, 
in  consideration  of  the  payment  on  each  renewal  of  a  reason- 
able fine  or  premium,  which  had  been  uniformly  calculated 
and  assessed  according  to  and  in  conformity  with  such  esta- 


REPORTS  IN  CHANCERY.  99 

blished  rule  and  standard  as  aforesaid.  That  the  legis-  1834. 
lature  had  in  several  instances,  some  of  which  were  therein-  Clayton  9. 
after  set  forth,  interfered  for  the  purpose  of  relieving  the  q™^^" 
tenants  of  the  said  lands  from  wrong  and  injury  done  to 
them  by  violations  of  such  tenure  or  custom,  and  also  for 
better  establishing  and  securing  to  such  tenants  the  enjoy- 
ment of  their  estates  and  interests.  That  before  the  passing 
of  the  statutes  next  thereinafter  set  forth,  the  estates  of 
the  tenants  of  the  said  lands  and  premises,  although  of 
customary  right  renewable  as  aforesaid,  were  liable  to  be 
determined  at  law  by  the  demise  of  the  Duke  of  Cornwall 
for  the  time  being,  whereby  it  sometimes  happened  that  re- 
newals were  required  of  the  said  tenants  more  often  than  was 
just,  and  for  remedy  thereof  it  was  determined  and  agreed, 
that  the  estates  to  be  thenceforth  granted  to  the  said  tenants 
should  be  for  terms  certain  of  thirty-one  years  or  three 
lives,  at  the  ancient  annual  fixed  rents,  with  the  intent  and 
meaning,  and  which  had  been  thitherto  adhered  to,  that  the 
same  should  be  renewed  during  such  terms  at  fines  assessed 
according  to  such  rule  or  standard  as  aforesaid.  That  for 
giving  effect  to  such  piurpose  as  aforesaid,  an  Act  of  Parlia- 
ment was  passed  in  the  twenty-first  of  the  reign  of  King 
James  I.  (cap.  29),  and  entituled,  &c.  [The  bill  here  set  forth 
considerable  portions  of  this  Act]  (a).  That  from  the 
time  of  the  passing  of  the  last  mentioned  Act  the  tenants 
of  the  said  lands  and  premises  held  and  enjoyed  fixed  estates 
therein  for  terms  of  thirty-one  years  or  three  lives  at  the 
ancient  and  accustomed  rents,  and  which  were  usually 
renewed,  or  held  renewable,  according  to  such  last  mentioned 
Act  of  Parliament  of  the  twenty-first  James,  and  the  estar 
blished  rule  or  custom,  as  aforesaid.     That  in  the  interval 

(a)  It  will  be  seen  too  that  con-  well  be  omitted.  The  judgment 
siderable  portions  of  other  Acts  of  refers  to  several  Acts  of  the  same 
Parliament  relative  to  the  Duchy  kind,  which  the  bill  does  not  no- 
were  set  forth  by  the  bill ;  but  all  tice.  Care  has  been  taken  both 
these  Acts  are  so  easy  of  reference,  in  the  statement  of  the  bill  and 
that  it  has  been  considered  that  in  the  judgment  to  specify  the 
such  parts  of  the  bill  might  very  chapters. 

h2 
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1834.         between  the  death  and  martyrdom  of  his  Majesty  King 
Claytons  ^  Charles  I.  and  the  restoration  of  his  Majesty  King  Charles 
ArroRNBir.       n.  qq  renewals  of  the  said  leases  or  grants  could  be  or  were 
legally  made,  whereby  at  the  time  of  such  restoration  the 
estates  and  terms  granted  to  the  tenants  of  the  said  lands 
and  premises  as  aforesaid  had  either  determined,  or  were 
about  to  determine;  but  nevertheless  the  right  of  such  tenants 
to  the  customary  renewal  of  their  said  estates  was  expressly 
recognized  and  admitted  immediately  after  the  restoration 
of  King  Charles  II.,  and  an  Act  of  Parliament  was  passed 
in  the  thirteenth  year  of  the  reign  of  King  Charles  II. 
(stat.  2,  cap.  4),  entituled,  &c.  [See  the  note  ante  page  99.] 
That  the  only  exception  to  the  constant  renewal  of  the  said 
leases  at  fines  of  such  amount  as  aforesaid,  and  with  a  reser- 
vation of  the  said  ancient  yearly  rent  of  16/.  10«.  9</.  was 
made  in  the  twenty-third  year  of  the  reign  of  King  Charles 
II.   when   upon    the  occasion  of   a    renewal,   grant,  or 
demise  of  the  aforesaid  lands  to  Robert  Clayton,  Knight, 
the  ancestor  of  the  plaintiff,  an  annual  rent  of  50/.  was 
reserved  instead  of  the  aforesaid  ancient  rent  of  16/.  10«.  9c/. 
taking  at  the  same  time  the  accustomed  fine  on  renewal, 
which  was  one  and  a  half  year's  rent  received  by  the  said 
Robert  Clayton ;  but  such  grievance  was  afterwards  redressed 
on  the  petition  of  the  said  Robert  Clayton  and  other  tenants 
of  the  said  demesne  lands  to  be  restored  to  their  accustomed 
tenant  right,  and  an  Act  of  Parliament  was  passed  in  the 
twenty-second  year  of  the  reign  of  his  said  Majesty  King 
Charles  II.  (cap.  7),  entituled,  &c.     [See  the  note  ante 
page  99.]  That  by  another  Act  made  in  the  first  year  of  King 
James  II.,  and  also  passed  for  redressing  such  grievances  as 
last  aforesaid  (c.9),  entituled,  &c.  [See  the  note  ante  page  99.] 
That  in  pursuance  of  the  said  Act  of  Parliament,  certain 
new  letters  patent  bearing  date  at  Westminster  the  1 6th 
day  of  April,  in  the  2nd  year  of  the  reign  of  King  James 
II.,  were  granted  and  duly  enrolled  in  the  office  of  the 
Auditor  of  the  said  Duchy  of  Cornwall ;  whereby  the  said 
annual  rent  of  50/.  was  reduced  to  the  said  ancient  yearly 
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rent  of  16/.  lOs,  9rf.,  and  the  said  lands  and  hereditamentei  1834^^ 
were  demised  to  the  said  Robert  Clayton,  his  executors,  Clatton  v. 
administrators,  and  assigns,  for  such  a  further  term  of  oJ^g^'J^*^" 
years  as,  together  with  the  residue  of  the  term  of  years 
formerly  granted  to  the  said  Robert  Clayton,  made  up  the 
full  term  of  thirty-one  years,  reserving  the  said  ancient 
yearly  rent ;  and  the  composition  paid  by  the  said  Robert 
Clayton  for  the  reduction  of  such  rent  was,  on  the  occasion 
of  the  next  renewal,  made  in  the  reign  of  King  William 
II I'.,  allowed  and  deducted  out  of  the  fine  that  would  other- 
wise have  been  paid  by  him  according  to  such  rate,  as 
aforesaid,  for  the  further  or  renewed  term,  which  was  granted 
to  him  the  said  Robert  Clayton  by  letters  patent,  bearing 
date  the  23rd  October,  in  the  twelfth  year  of  the  reign 
of  King  William  III.  (a).  That  from  thenceforth,  renewed 
leases  were  regularly  made  of  the  said  lands  and  heredita- 
ments unto  the  said  Robert  Clayton  and  other  ancestors  of 
the  plaintiff  claiming  under  him,  at  the  said  ancient  yearly 
rent,  and  in  consideration  of  fines  so  assessed  as  aforesaid ; 
and  whenever  it  had  happened  tliat  less  than  three  renewed 
leases  had  been  made  in  a  term  of  thirty-one  years,  a  pro- 
portionably  larger  fine  had  been  assessed  and  taken  upon 
such  renewals ;  but  in  all  cases  the  fines  had  been  assessed 
upon  the  principle  of  the  rule  or  established  custom  with 
respect  to  the  leases  of  the  said  demesne  lands,  that  on 
each  renewal  a  fine  should  be  paid,  equal  to  the  amount  of 
one  and  a  half  year's  rent  actually  received  by  the  immedi- 
ate tenants  of  the  Duchy  from  their  under-tenants,  for  or 
10  respect  of  the  lands  demised  to  them.  That  on  former 
occasions,  at  the  periods  when  several  of  such  renewed 
leases  had  been  made,  the  said  lands  and  hereditaments 

(a)  Considering  the  nature  of  selected  as  a  fit  person  to  compli- 
this  case  it  is  not  quite  irrelevant  ment  him  in  the  name  of  the  City: 
here  to  notice  that  Sir  Robert  and  that  when  James  the  Second 
Clayton,  who  had  been  Lord  was  in  Ireland,  he  attainted  him 
Mayor,  and  who  represented  the  and  seized  his  estate  there,  which 
metropolis  in  parliament  for  nearly  the  family  was  never  able  to  re- 
thirty  years,  was,  upon  the  Prince  cover.  -Burke's  Baronetage, 
of  Grangers  arrival  in  this  country, 
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1834.  had  been  in  the  occupation  of  numerous  persons,  under  and 
Clayton  r.  by  virtue  of  Subleases  or  underlettings  made  by  the  several 
Attornby-  tenants,  to  whom  the  said  Robert  Clayton  and  other  ances- 
tors of  the  plaintiff  claiming  under  him,  had  leased  or 
underlet  the  same,  and  the  rental  paid  by  such  last  tenants 
or  immediate  occupiers  had,  at  the  respective  times  of  such 
several  renewals,  been  of  much  greater  amount  than  the 
rental  paid  to  the  said  Robert  Clayton,  and  the  other 
ancestors  of  the  plaintiff,  the  immediate  tenants  of  the  said 
Duchy ;  but  nevertheless,  the  fines  for  such  renewak  had 
thitherto  been  uniformly  assessed  and  taken  by  and  on 
behalf  of  the  said  Duchy  of  Cornwall,  in  conformity  with 
such  established  rule  as  aforesaid,  and  calculated  with  ref<^- 
ence  only  to  the  rents  then  actually  reserved  and  payable 
to  the  plaintiff^s  said  ancestors.  That  in  faith  and  reliance 
of  such  settled  rule  and  practice  of  renewal,  the  chief 
or  immediate  lessees  of  the  said  estates  had,  for  the  pur- 
pose of  effecting  an  improvement  of  the  said  estate,  from 
time  to  time  granted  numerous  underleases  of  the  said 
lands,  with  engagements  for  renewak  upon  low  and  easy 
terms;  and  in  consideration  thereof,  and  in  dependence 
upon  such  custom  or  tenant  right  as  aforesaid,  the  tenants 
of  the  said  lands  had  at  great  expense  drained,  cultivated, 
and  improved  the  same,  and  finally,  as  thereinafter  men- 
tioned, the  father  of  the  plaintiff,  under  whom  he  claimed, 
did,  in  such  faith  and  confidence  on  and  in  consideration  of 
such  custom,  cover  the  lands  demised  as  aforesaid  to  the 
ancestors  of  the  plaintiff  with  inhabited  houses,  so  that  the 
last-mentioned  lands,  which  were  originally  a  marsh  and  of 
no  value,  had,  by  the  great  outlay  of  capital  thereon  made 
by  the  plaintiff  and  his  ancestors,  and  through  and  by 
reason  of  their  covenants  and  engagements  with  their  sub- 
lessees, made  in  such  faith  and  reliance  as  therein  mentioned, 
been  converted  into  a  rich  and  populous  district,  to  the 
improvement  of  the  revenues  of  the  said  Duchy,  and  to  the 
great  benefit  of  the  public  at  large.  That  under  or  by 
virtue  of  grants  or  demises  made  upon  such  terms  as 
aforesaid,  the  plaintiff's  ancestors  held  the  said  lands  and 
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hereditaments,  as  the  same  were  described  in  the  letters  1^34. 
patent  thereinafter  stated,  at  the  time  of  the  passing  of  the  Clatton  v. 
Act  of  Parliament  next  thereinafter  set  forth.  That  an  Act  glJirBRALl'" 
of  Parliament  was  made  in  the  16th  year  of  the  reign  of 
King  Geo.  III.  (cap.  10),  entituled,  &c«  [See  the  note  ante 
page  99.]  That  subsequently  to  the  passing  of  the  last- 
mentioned  Act  of  Parliament,  some  time  in  the  year  1776, 
(his  late  Majesty  King  Oeorge  III.  being  then  seised  of 
the  said  Duchy  of  Cornwall  in  such  right  as  is  men- 
tioned in  the  said  Act  of  Parliament),  the  Lords  Com- 
missioners of  his  Majesty's  Treasury,  did,  with  his  sanc- 
tion, form  a  plan  of  improving  the  revenues  of  the  said 
Duchy  derived  from  the  said  lands  and  hereditaments,  by 
encouraging  the  tenants  thereof  to  enter  into  engage- 
ments for  building  and  procuring  messuages  and  dwelling- 
houses  to  be  built  thereon ;  and  accordingly  William  Clayton, 
Esquire,  the  father  of  the  plaintiff,  being  then  beneficially 
entitled  to  the  said  lands  and  hereditaments  so  demised  to 
the  said  Robert  Clayton  as  aforesaid,  and  which  had  been 
made  the  subject  of  settlement  on  the  marriage  of  him  the 
said  WiUiam  Clayton  as  thereinafter  stated,  made  applica- 
tion to  the  said  Lords  Commissioners  to  grant  to  Sambrooke 
Freeman,  Esq.,  the  trustee  of  such  settlement,  a  lease  of 
the  said  lands  and  hereditaments,  of  which  he  the  said 
William  Clayton  was  then  tenant  as  aforesaid,  for  a  term 
of  ninety-nine  years,  to  enable  him,  the  said  William  Clay- 
ton, to  make  such  grants  and  demises  of  the  said  lands  and 
hereditaments,  as  would  induce  builders  and  other  persons 
to  erect  valuable  messuages  and  buildings  on  the  said  lands 
and  hereditaments,  and  thereby  materially  improve  the 
revenues  of  the  said  Duchy,  which  at  the  expiration  of 
such  term  would  be  augmented  by  fines  assessed  as  aforesaid 
with  reference  to  the  actual  yearly  value  of  such  buildings ; 
and  the  Lords  Commissioners  acting  for  and  on  behalf 
and  with  the  authority  of  his  said  late  Majesty  King 
George  III.,  on  behalf  of  Oeorge  Prince  of  Wales,  then  the 
Duke  of  Cornwall,  approved  of  and  encouraged  the  said 
application  and  scheme ;  and  it  was  thereupon  fully  under- 


Attornby- 
General. 
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1834.         stood  and  agreed  between  the  same  William  Clayton,  and 
Clayton  v.       8uch  Lords  Commissioners,  that  an  absolute  term  of  ninety- 
nine  years  should,  but  without  prejudice  to  his  customary 
right  and  interest  in  the  said  estate,  be  granted  or  se- 
cured to  the  said  William  Clayton,  or  his  trustee  in  the 
said  lands  and  hereditaments,  to  the  intent  and  for  the  pur- 
pose of  enabling  him  to  make  sufficient  contracts  and  agree- 
ments for  buildings  to  be  erected  on  the  said  hereditaments 
and  premises.     That  in  consequence  of  the  provisions  of 
the  lastly  thereinbefore  stated  Act  of  the  sixteenth  year 
of  King  George  III.,  and  of  the  unwillingness  of  such 
Commissioners  to  apply  for  another  Act  of  Parliament 
pending  the  minority  of  the  then    Prince  of  Wales  and 
Duke  of  Cornwall,  it  was  deemed  necessary  that  the  term 
of  years  to  be  granted  should  be  made  determinable  on 
three  lives,  in  order  to  comply  with  the  said  Act ;  but  it 
was  at  the  same  time  represented  and  fully  understood  by 
the  plaintiff's  said  father  and  those  concerned,  that  when 
and  so  soon  as  the  said  George,  Prince  of  Wales  and  Duke 
of  Cornwall,  should  attain  the  age  of  majority,  an  Act  of 
Parliament  should  be  obtained  for  confirming,  or  enabling 
the  said  Prince  of  Wales  and  Duke  of  Cornwall  to  confirm, 
the  said  demise,  and  authorizing  the  like  grants  to  be  made 
of  other  partes  of  the  said  lands  for  absolute  terms  of  ninety- 
nine  years.     That  for  the  purpose  of  carrying  such  plan 
and  arrangement  as  last  aforesaid  into  effect,  it  became 
necessary  that  an  Act  of  Parliament  should  be  obtained,  to 
enable  the  said  trustee  of  the  said  marriage  settlement  of 
the  last-mentioned  William  Clayton  to  grant  by  way  of 
underlease  such  building  leases  as  it  was  agreed  between 
the  said  William  Clayton  and  the  said  Lords  Commission- 
ers should  be  made  by  him  the  said  William  Clayton  to 
builders  and  other  persons  with  whom  he  might  contract, 
when  and  so  soon  as  the  said  new  letters  patent  should 
have  been  granted  to  such  trustee,  as  aforesaid ;  and  accord- 
ingly, and  as  a  part  of  the  same  arrangement,  an  Act  of 
Parliament  was  obtained  and  passed  in  the  sixteenth  year 
of  the  reign  of  his  late  Majesty  George  III.,  entituled^ 
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'*  An  Act  to  enable  William  Clayton,  Esq.,  during  his  life,  1834^ 
and  the  guardians  of  his  infant  children  after  his  decease,  Clayton  v. 
to  make  building  and  improving  leases  of  certain  lands  and  Attornet- 
premises,  part  of  the  manor  of  Kennington,  in  the  county 
of  Surrey,  held  by  letters  patent  from  his  Majesty  as  part 
of  the  Duchy  of  Cornwall,  and  to  raise  money  for  payment 
of  the  fines  and  expenses  of  renewing  the  said  letters 
patent,  and  for  defraying  the  expenses  to  attend  the  grant- 
ing of  such  building  and  improving  leases.^  [The  bill  here 
set  forth  the  provision  of  this  Act  at  great  length  (a).} 
That  certiun  letters  patent  bearing  date  at  Westminster, 
the  5th  day  of  March,  in  the  17th  year  of  the  reign  of  King 
George  III.,  were  duly  made  and  granted  in  pursuance 
of  such  arrangement  and  for  such  purpose  as  aforesaid, 
whereby,  &c.  [The  bill  set  forth  these  letters  patent  at 
length.  The  substance  of  them  is  stated  in  the  note(&).] 
That  at  the  time  when  the  last-mentioned  letters  patent 
were  granted,  the  lands  and  tenements  comprised  therein 
had  been  underleased  by  the  said  William  Clayton  the 
lessee,  at  rent«  amounting  to  the  sum  of  368/.  per  an- 
num, subject  to  certain  payments  for  tithes  and  other 
outgoings,  and  that  accordingly  the  fine  paid  as  a  con-< 
sideration  for  such  last-mentioned  demise  was,  in  conformity 
with  such  custom  and  established  rule  as  aforesaid,  assessed 
at  the  sum  of  468/.  although  the  fact  was,  as  the  commis- 
sioners by  whose  advice  the  last-mentioned  letters  patent 

(a)  There  i»  a  copy  of  this  Act  of  a  fine  of  4601,,  paid  by  Sam- 
in  lincoln's  Inn  library.  brooke  Freeman,  a  trustee  for  the 

(b)  The  following  is  the  sub-  Clayton  family,  to  the  Deputy 
stance  of  the  Letters  Patent  of  the  Receiver-General  of  the  Duchy  $ 
5th  March,  1 777 > — His  Majesty,  in  and  in  consideration  of  the  yearly 
consideration  of  the  surrender  of  a  rent  of  162.  10«.  9d.  payable  to 
lease  made  by  Frederick  Prince  of  his  Majesty  or  his  successors, 
Wales,dated8thJuIy,1747»forthe  demised  and  granted  to  Freeman 
term  of  thirty-one  years,  to  William  the  premisesin  question,  for  ninety- 
Clayton,  as  also  of  another  demise,  nine  years,  if  the  plaintiff,  aged 
made  under  the  Exchequer  seal  of  about  fourteen  years,  and  George 
the  1st  Sept.,  1765,  unto  the  said  Clayton,  aged  about  eight  years» 
William  Gayton,  for  the  fm'ther  sons  of  the  said  William  Clayton, 
term  of  eighteen  years,  to  com-  and  James  Medwin,  should  so 
mence  from  April,  1778 ;  and  also  long  live. 
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1834.  were  g^ranted  well  knew,  that  the  said  nnderieaBees  of  the 
Clattoic  9.  said  William  Clayton  had  sublet  the  said  lands  and  premises 
GsNular'  ^^  annual  rents  of  much  greater  amount.  That  the  term 
of  ninety-nine  years  g^ranted  by  the  last-mentioned  letters 
patent  was  made  determinable  on  three  lives  in  order  to 
comply  with  the  provirions  of  the  said  lastly  thereinbefore 
stated  act,  but  such  demise  was  nevertheless  expressed  to 
be  made  for  a  term  of  ninety-nine  years,  which  was  then 
for  the  first  time  introduced  into  the  lettings  of  the  said 
estates,  as  evidence  that  the  true  understanding  and  agree- 
ment between  his  Majesty  King  George  III.  and  the 
Lords  Commissioners  and  the  said  lessee  William  Clayton 
was,  although  the  same  could  not  then  be  carried  into  effect, 
that  the  full  term  of  ninety-nine  years  should  be  made  good 
to  the  said  S.  Freeman,  his  executors,  administrators,  and 
assigns,  in  trust  as  aforesaid,  when  and  so  soon  as  the  same 
lawfully  could  or  might  be  granted,  to  the  intent  that  the 
said  William  Clayton  and  his  said  trustee  might  imme- 
diately grant  building  leases  unto  builders  and  other  persons 
at  ground  rents  for  the^  purpose  of  erecting  substantial 
dwelling  houses  upon  the  said  lands  and  tenements,  whereby 
the  revenue  of  the  said  Duchy  would  at  the  expiration  of 
the  said  term  of  ninety-nine  years  be  increased  to  a  very 
great  extent:  inasmuch  as,  by  such  custom  and  rule  of 
renewal  as  aforesaid,  the  said  Duchy  would  be  entitled  upon 
each  renewal  to  the  amount  of  one  year  and  a  halTs  net 
rental  of  all  the  messuages,  buildings,  and  tenements  that 
should  in  the  mean  time  be  erected  and  built  on  the  said 
lands  and  premises.  That  pursuant  to  and  upon  the  faith 
of  such  understanding  and  agreement  as  aforesaid  the  said 
William  Clayton  and  the  plaintiff  after  his  decease  did,  with 
the  privity  and  approbation  of  the  said  Lords  Commissioners, 
enter  into  divers  contracts  and  agreements  with  builders 
and  other  persons  to  grant  to  them  leases  of  parts  of  the 
said  lands  and  premises,  as  to  three  of  such  leases  for  terms 
of  ninety-nine  years,  and  as  to  the  others  of  such  leases  for 
terms  not  exceeding  sixty-five  years;  and  that  the  said 
William  Clayton  and  the  plaintiff  did  accordingly,  and  in 
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pursuance  of  such  building  contracts  and  agreements,  with  1834. 
the  privity  and  assent  of  the  said  Lords  Commissioners,  and  clayton  v. 
with  the  approbation  and  to  the  satisfaction  of  the  then  Attorney- 
Deputy  Surveyor  General  of  the  estates  of  the  said  Duchy 
in  Kennington  aforesaid,  grant  at  various  periods  between 
the  24th  day  of  June,  1777,  and  the  12th  day  of  August, 
1799,  divers  building  leases  for  some  terms  of  years,  equal 
or  nearly  equal  to  the  term  of  ninety-nine  years  granted  by 
the  last-mentioned  letters  patent,  except  a  nominal  rever- 
sion reserved  to  the  lessor  therein,  and  others  for  terms  of 
sixty-five  years,  or  thereabouts.  That  in  and  by  such 
leases  ground  rents  were  reserved  to  the  lessor  amounting 
in  the  whole  to  the  sum  of  1,238/.  per  annum,  and  no  more, 
which  had  since  been  and  then  was  the  only  income  or 
benefit  derived  or  that  could  be  derived  by  the  said  William 
Clayton  deceased,  or  the  plaintiff,  or  any  person  entitled 
under  or  by  virtue  of  the  last-mentioned  letters  patent,  in 
respect  of  the  lands  and  hereditaments  therein  comprised, 
during  the  term,  until  the  leases  granted  for  sixty-five  years 
should  fall  in,  and  which  would  be  in  or  about  twenty-one 
years  from  that  period.  That  after  divers  such  agreements  and 
leases  had  been  made  by  the  said  William  Clayton  and  the 
plaintiff  as  aforesaid,  an  Act  of  Parliament  was  made  and 
passed  in  the  thirty-third  year  of  the  reign  of  his  late  Majesty 
King  Geo.  III.  (c.  78),  entituled,  &c.  [See  the  note  ante, 
page  99.]  That  before  and  particularly  from  and  after  the 
passing  of  the  last-mentioned  Act  it  was  fully  understood  and 
believed  by  the  plaintiff,  and  his  lessees  and  those  contracting 
with  them  respectively,  that  the  term  of  years  granted  to 
the  said  Sambrooke  Freeman,  as  aforesaid,  should  be  re- 
garded as  equal  to  an  absolute  term  of  ninety-nine  years, 
and  confirmed  by  or  as  if  granted  under  the  last-mentioned 
Act.  That  the  aforesaid  builders  and  lessees  in  the  leases 
so  granted  by  the  said  William  Clayton  the  elder,  and  the 
plaintiff  as  aforesaid,  and  their  assignees,  did  accordingly, 
with  the  full  knowledge  and  acquiescence  of  the  commis- 
sioners, to  whom  the  care  and  management  of  the  said  estates 
of  the  said  duchy  in  Kennington  aforesaid  were  legally  com- 
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1834.  mitted,  and  with  the  approbation  of  the  agent  or  surveyor 
Clayton  V.  employed  by  them,  and  in  conformity  with  phns  which 
GwjbralI"  were  prepared  or  approved  of  by  the  said  commissioners  of 
the  said  Duchy  for  that  purpose,  proceed  to  build  good  and 
substantial  dwelling-houses  in  and  upon  the  lands  so  de- 
mised to  them  respectively,  and  comprised  in  the  said 
letters  patent ;  and  that  such  lessees  and  other  persons  had, 
with  the  knowledge  and  approbation  of  such  commissioners, 
from  time  to  time  laid  out  and  expended  in  such  buildings, 
and  in  improving  the  lands  demised  to  them,  sums  of  money 
amounting  in  the  whole  to  the  sum  of  ^00,000/.  at  the 
least.  That  the  plaintiff  and  his  said  father,  the  said 
William  Clayton,  made  such  contracts  and  leases  respec- 
tively, and  the  said  lessees  and  assignees  laid  out  and  ex- 
pended such  large  sums  of  money  (great  portion  of  which 
was  expended  after  the  passing  of  the  last-mentioned  Act), 
in  the  full  faith  and  assurance  that  the  said  term  of  ninety- 
nine  years,  so  granted  to  the  said  Sambrooke  Freeman  by 
the  last^mentioned  letters  patent,  and  thereby  made  deter- 
minable on  three  lives,  to  comply  with  such  Act  as  afore- 
sud,  would  be  made  an  absolute  term  of  ninety-nine  years 
whenever  the  plaintiff  should  apply  for  renewals  for  the 
same,  and  would  in  the  mean  time  be  regarded  and  treated 
as  if  it  had  been  a  term  of  ninety-nine  years  absolute, 
granted  under  the  said  Act  of  the  33rd  of  Geo.  III. ;  or  that 
in  any  event  renewals  from  time  to  time  would  be  granted 
to  the  plaintiff  by  the  Dukes  of  Cornwall  for  the  time  being, 
on  payment  of  reasonable  fines  of  renewal,  to  be  assessed 
according  to  such  standard,  and  with  reference  to  such  rule 
and  custom  as  aforesaid.  That  the  commissioners,  to  whom 
the  management  of  the  said  estates  of  the  said  Duchy  was 
committed  during  such  period,  knew  or  were  informed  or 
had  reason  to  believe,  that  the  plaintiff  and  his  said  lessees 
were  expending  such  large  sums  of  money  as  aforesaid  in 
building  upon  and  improving  the  said  estates  of  the  said 
Duchy,  and  that  plaintiff  was  for  that  purpose  granting  leases 
to  builders  and  other  persons  for  long  and  absolute  terms  of 
years,  upon  the  faith  and  in  the  belief  of  such  agreement  and 
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understanduig  as  was  thereinbefore  stated^  and  with  the  as*  1834. 
surance  that  the  plaintiff  and  those  entitled  under  him  would  Clayton  v. 
have  a  certain  term  of  ninety-nine  years  made  up  by  re-  ^''^**'«^- 
newalsy  according  to  such  rule  and  custom  as  aforesaid,  and 
would  in  each  and  all  respects  have  and  enjoy  the  same  benefit 
and  right  of  renewal  of  the  said  estates,  upon  the  same  terms 
as  the  plaintiff^s  ancestors  had  immemorially  as  aforesaid 
held  and  enjoyed  the  same.  That  with  the  like  faith  and 
confidence,  the  lessees  and  other  persons  who  contracted 
with  the  plaintiff  as  aforesaid,  and  who  laid  out  their  money 
in  the  improvement  of  the  said  lands,  and  in  erecting  houses 
and  buildings  thereon  had  at  various  times  since  sold,  de- 
mised,  or  otherwise  disposed  of  the  lands  leased  to,  and  the 
houses  and  buildings  so  erected  by,  them,  and  the  said  es- 
tates had  been  made  the  subject  of  settlement  and  provision 
for  their  children  and  families,  and  such  acts  had  been  done, 
and  dispositions  made  without  any  claim  on  the  part  of  the 
Duke  of  Cornwall,  or  any  intimation  by  the  commissioners 
for  managing  the  affairs  thereof,  that  the  said  term  of 
ninety-nine  years  granted  by  the  last-mentioned  letters 
patent  would  neither  be  made  absolute,  nor  from  to  time 
renewed  as  before,  upon  terms  in  conformity  with  such  rule 
and  custom  as  aforesaid.  That  the  plaintiff  and  the  said 
William  Clayton  the  elder  had  also  laid  out  and  expended 
considerable  sums  out  of  their  own  monies  exceeding  the 
sum  of  6,000/.  in  and  about  the  making  such  contracts  as 
aforesaid,  the  preparing  and  making  plans  for  the  said 
buildings,  and  in  the  fees  and  expenses  of  the  surveyor  of 
the  said  duchy,  in  superintending,  surveying,  and  directing 
the  improvement  of  the  said  demised  lands ;  and  that  the 
whole  of  such  expenditure  was  made  and  incurred  by  the 
said  William  Clayton  and  the  plaintiff,  with  the  knowledge 
and  approbation  of  the  commissioners  of  the  said  duchy, 
and  upon  the  assurance  that  the  plaintiff  should  have  the 
same  right  and  benefit  of  renewal  in  the  said  estates  as 
aforesaid.  And  as  evidence  thereof  the  bill  stated  that 
the  interest  of  the  said  William  Clayton  in  the  aforesaid 
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1834.  demise  was,  in  the  belief  that  it  was  sach  absolute  term  as 
Clayton  v.  aforesaid,  mortgaged  to  the  then  surveyor  of  the  Duchy  [Sir 
Gwtoa"'  R,  Taylor],  for  the  purpose  of  securing  a  considerable  sum 
[6,000;.],  advanced  to  the  said  William  Clayton  for  the 
purpose  of  effecting  such  improvements  as  aforesaid  (a). 
That  the  said  George  Clayton  named  in  the  said  letters 
patent  died  in  October,  1828,  leaving  the  plaintiff  who  was 
of  the  age  of  seventy  years  and  upwards,  and  the  said  James 
Medwin  who  was  of  the  age  of  seventy-six  years  and  up- 
wards, the  only  surviving  lives ;  and  that  during  the  nego- 
tiation thereinafter  mentioned,  and  after  the  presentation 
of  such  petition  as  is  also  thereinafter  mentioned,  the 
said  James  Medwin  had  died.  That  the  said  William 
Clayton  the  elder  died  in  July,  1783,  and  the  plaintiff  was, 
under  the  aforesaid  settlement,  absolutely  entitled  to  the 
benefit  of  the  last-mentioned  letters  patent,  and  the  grant 
thereby  made,  and  the  right  thereof.  That  the  plaintiff 
having  in  such  faith  and  reliance  as  aforesaid  engaged  to 
grant  unto  his  said  underlessees  absolute  terms  of  years,  did 
immediately  on  the  decease  of  the  said  Oeorge  Clayton  apply 
to  his  late  Majesty  King  Geoi^  the  Fourth,  as  Duke  of 
Cornwall,  that  a  new  grant  might  be  made  to  the  plaintiff 
of  the  said  lands  and  hereditaments  comprised  in  the  said 
letters  patent,  pursuant  to  the  understanding  and  agree- 
ment thereinbefore  expressed ;  and  the  plaintiff  at  the  same 
time  offered  and  proposed,  in  case  the  same  was  required, 
to  pay  unto  the  treasurer  of  the  said  duchy  a  fine  on  such 
renewal  equal  to  the  amount  of  one  and  a  half  yearns  rent 
then  received  from  the  said  lands  and  hereditaments  by  the 
plaintiff;  and  the  plaintiff  had  been  informed  and  believed 
that  his  late  Majesty  King  George  the  Fourth  was  graciously 
pleased  to  accede  to  such  application  on  the  part  of  the 
plaintiff,  but  that  in  consequence  of  the  illness  of  his  Majesty, 
and  of  official  delay,  no  lease  was  made  and  executed  to  the 
plaintiff  previous  to  his  late  said  Majesty's  decease,  and  the 

(a)  The  Attoroey-General,  by     Taylor  was  the  Borveyor  of  the 
his  answer,  denied  that  Sir  R.      Duchy. 
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plaintiff  thereupon  renewed  his  said  application.  That  ^^^^ 
by  an  Act  of  Parliament  made  and  passed  in  the  first  and  Clayton  v. 
second  years  of  the  reign  of  his  present  Majesty,  (1  &  2  oiJi^RAtT" 
W.  IV .  cap.  5),  entituled,  &c.  [See  the  note,  ante,  page  99.] 
That  the  plaintiff  having  again  renewed  his  aforesaid  appli- 
cations and  requests  unto  the  Lords  Commissioners  of  His 
Majesty's  Treasury,  was  after  some  delay  informed  on  or 
about  the  I2th  day  of  September,  1831 ,  by  the  said  Lords 
Commissioners,  that  they,  acting  for  and  on  behalf  of  his 
Majesty,  would  and  did  require  that  the  sum  of  64,210/. 
together  with  interest  thereon  from  the  death  of  the  said 
George  Clayton,  should  be  paid  by  plaintiff  unto  or  for  the 
use  of  His  Majesty  in  case  they  the  said  Commissioners 
should  grant,  as  they  thereby  on  receiving  such  fine  offered 
to  grant  unto  the  plaintiff  a  renewed  lease  of  the  said  lands 
and  hereditaments  comprised  in  the  said  last-mentioned 
letters  patent,  for  the  term  of  ninety-nine  years,  if  the 
plaintiff,  the  said  James  Medwin,  and  one  William  Peto 
aged  twenty  years,  named  by  the  plaintiff  for  that  purpose, 
or  any  or  either  of  them  should  so  long  live :  but  the  said 
Commissioners  had  absolutely  refused  to  make  any  new  or 
other  demise  unto  the  plaintiff,  except  on  the  payment  of 
such  fine  and  interest  as  aforesaid,  amounting  together  to 
the  sum  of  72,000/.  and  upwards.  That  such  conduct  and 
refusal  on  the  part  of  such  Commissioners  would  effect  the 
complete  destruction  of  the  plaintiff^s  estate  and  interest  in 
the  said  lands,  and  hereditaments,  and  were  in  violation 
not  only  of  the  said  agreement  and  understanding  that  sub- 
sisted before  and  during  the  time  that  the  plaintiff  and  his 
lessees  were  laying  out  and  expending  such  large  sums  of 
money  as  aforesaid  in  building  on  and  improving  the  said 
premises,  but  were  also  a  violation  of  the  right  of  the 
plaintiff  to  have  a  renewal  of  the  said  lease  from  time  to 
time  according  to  the  established  custom  that  had  at  all 
times  thitherto  been  recognised  and  acted  upon  as  aforesaid. 
That  notwithstanding  the  repeated  remonstrances  of  the 
plaintiff,  the  defendants  Earl  Grey,  Viscount  Althorp, 
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1834.  Robert  Veroon  Smith,  Francis  Thomas  Baring,  and  the 
Clayton  v.  Honourable  Oeoige  Ponsonby,  who  then  were  the  Lords 
Attobnky-  Commissioners  of  his  Majesty's  Treasuiy,  and  invested  with 
such  estate  or  power  as  is  therem  mentioned,  had  m  deroga- 
tion and  to  the  prejudice  of  the  just  rights  and  interests  of  the 
plaintiff,  and  to  the  rain  of  his  immediate  lessees  and  their 
assigns,  entered  into,  or  were  about  to  enter  into  divers  con- 
tracts and  agreements  with  such  persons  as  had  offered  or 
should  offer  the  largest  premiums  or  considerations  for  the 
same,  to  grant  directly  to  such  persons  respectively  rever- 
sionary leases  of  the  said  lands  and  hereditaments  com- 
prised in  the  last-mentioned  letters  patent,  to  take  effect 
when  and  so  soon  as  the  said  term  of  ninety-nine  years 
should  at  law  have  determined  by  the  death  of  the  plain- 
tiff. That  under  the  circumstances  thereinbefore  set  forth 
the  plaintiff  was  advised  and  insisted  that  inasmuch  as  prior 
to  the  granting  of  the  lastly  thereinbefore  stated  letters 
patent  the  ancestors  of  the  plaintiff,  and  those  under  whom 
they  claimed  title,  had  and  were  recognised  as  having  a 
fixed  estate  and  interest  in  the  siud  lands  and  hereditaments 
at  a  certain  ancient  rent,  renewable  upon  payment  of  a 
reasonable  fine  assessed  according  to  such  established  rule 
or  custom  as  aforesaid,  the  right  and  interest  ought  not  to 
be,  and  could  not  in  law  be  prejudiced,  by  the  terms  of  the 
grant  made  in  and  by  the  lastly  thereinbefore  stated  letters 
patent,  and  which  in  fact  was  made  for  the  benefit  of  the 
Dukes  of  Cornwall  for  the  time  being ;  but  that  the  plaintiff 
was  entitled  to  the  same  benefit  or  customary  right  of  renewal 
as  previously  existed,  and  that  the  plaintiff  then  was  entitled, 
and  that  those  claiming  under  him  would  be  entitled,  to 
have  renewed  leases  of  the  said  lands  and  hereditaments 
granted  to  him  and  them,  upon  payment  of  a  reasonable 
fine  computed  by  such  standard  as  aforesaid,  or  by  some 
other  reasonable  standard;  but  that,  in  any  event,  during  the 
term  of  ninety-nine  years  from  the  date  of  the  demise  made 
by  the  last-mentioned  letters  patent,  such  fine  ought  not 
to  be  computed  with  reference  to  the  actual  value  of  the 
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houses  and  buildings  erected  by  the  plaintiff's  lessees,  and         ^^^^ 
other  persons,  but  ought  to  be  computed  with  reference  to  Clayton  v. 
the  actual  annual  profit,  which  was  and  during  such  term  o^'tJl!!!^' 
of  ninety-nine  years  should  be  derived  from  the  said  pre- 
mises by  the  plaintiff  and  those  claiming  under  him,  and 
that  it  would  not  be  just,  until  after  the  expiration  of  such 
t«nn  of  ninety-nine  years,  that  such  fines  of  renewal  should 
be  calculated  with  reference  to  the  actual  yeariy  value  of 
the  said  houses,  lands,  and  premises.      That  it  would  be 
unjust  to  the  plaintiff's  said  lessees,  who  with  the  appro- 
bation of  the  Commissioners  for  the  time  being  laid  out  and 
expended  such  large  sums  of  money  as  aforesaid,  upon  the 
faith  of  the  understanding  and  agreement  that  the  siud 
term  of  ninety-nine  years  was,  or  in  any  event  as  to  them 
would  be,  an  absolute  term,  that  the  Lords  Commissioners 
of  his  Majesty's  Treasury  should  refuse  to  renew  to  the 
plaintiff,  and  should  pending  the  said  plaintiff's  lease  make 
such  contracts,  or  grant  such  leases  of  the  said  houses,  lands, 
and  premises.    That  the  said  Commissioners  were  in  fact 
about  to  make  and  threatened  instantly  to  make  and  exe- 
cute such  contracts,  or  grant  such  leases,  unless  the  plain- 
tiff would  forthwith  consent  to  renew  his  said  lease  and 
pay  such  fine  in  consideration  thereof,  of  such  amount  and 
computed  at  such  rate,  and  upon  such  an  unjust  principle 
as  aforesaid.    That  in  any  event  during  the  residue  of  the 
said  term  of  ninety-nine  years  the  former  rule  or  practice 
of  renewal  ought  to  be  adhered  to,  and  that  it  would  be 
highly  unjust  to  estimate  the  fine  on  such  renewal  with 
reference  to  a  rental,  which  neither  the  plaintiff  nor  any  one 
claiming  under  him  was  or  would  be  in  receipt  or  enjoyment 
of,  until  after  the  same  should  again  become  renewable  and 
have  been  renewed*    That  under  the  circumstances  therein- 
before stated,  and  particularly  as  the  said  building  leases  so 
made  as  aforesaid   was  for    the    common   benefit    both 
of  the  plaintiff  and  those  claiming  under  him,  and  the 
Duke  of  Cornwall  for  the  time  being,  the  plaintiff  and 
those  claiming  under  the  said  settlement,  so  made  in  pur- 
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suance  of  the  said  Act  of  Parliament,  had  in  any  event  a 
clear  equitable  right,  and  were  entitled  by  virtue  of  such 
implied  contract  as  aforesaid,  to  have  such  renewals  granted 
on  such  reasonable  fines  as  aforesaid  as  would  make  the 
said  term  of  ninety-nine  years  an  absolute  term,  in  like 
manner  as  if  such  term  had  been  granted  under  and  by 
virtue  of  the  said  Act  of  Parliament,  which  empowered  the 
Duke  of  Cornwall  for  the  time  being  to  grant  building 
leases  for  absolute  terms  of  ninety-nine  years.  That  the 
plaintiff  did  lately  present  his  Petition  of  Right  to  his  Ma- 
jesty, and  the  plaintiff  by  such  his  Petition  of  Right,  stated 
the  facts  and  circumstances  aforesaid,  and  did  thereby  pray 
to  the  effect,  that  his  Majesty  would  be  graciously  pleased 
to  order  that  right  be  done  in  this  matter,  and  to  indorse 
his  Royal  declaration  thereon  to  that  eflect,  and  to  refer 
such  petition  with  such  his  Royal  order  and  dedaiation 
thereon  to  the  Lord  Chancellor,  in  the  High  Court  of 
Chancery  :  And  that  the  plaintiff  might  thenceforth  pro- 
secute his  complaint  therein  against  his  Majesty's  Attorney 
Oeneml  as  representing  the  rights  and  interests  of  his  Ma- 
jesty as  Duke  of  Cornwall  in  the  matters  aforesaid,  and 
that  for  such  purpose  the  plaintiff  might  have  leave  to  make 
such  Attorney  Oeneral,  and  also  the  aforesaid  Lords  Com- 
missioners of  his  Majesty's  Treasury  parties  thereto,  and 
to  pray  and  obtain  such  relief  in  the  matters  aforesaid  as 
under  the  circumstances  stated  should  be  just.  That  his 
Majesty  was  graciously  pleased  to  accede  to  the  prayer  of 
such  petition,  and  to  refer  the  same  to  the  Lord  Chancellor 
in  the  High  Court  of  Chancery,  and  that  the  plaintiff  had 
duly  obtained  leave  to  make  his  Majesty^s  Attorney 
General  a  party  defendant  thereto  as  representing  the 
rights  and  interests  of  his  Majesty  as  Duke  of  Cornwall  as 
aforesaid,  and  that  the  said  Attorney  General  had  consented 
to  appear  tJiereto  on  behalf  of  his  Majesty  (a).  The  Bill 
prayed  that  it  might  be  declared  that  the  plaintiff  was  entitled 

(a)  See  Taylor  v.  Attorney -Ge-      may  also  consult  Re  Pering,  2 
neral,  8  Sim.  424.    The  student      Mees.  &  Wels.  873. 
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to  have  a  new  lease  granted  to  him  of  the  aforesaid  pre-        1834. 
mises  for  a  term  of  years  determinable   on   the  lives  of  Clatton  v. 
the  plaintiff  and  such  two  other  persons  as  he  should  j^^^^^'^- 
nominate,  and  the  life  of  the  survivor  of  them,  on  payment 
of  fines  computed  according  to  such  custom  as  aforesaid, 
and  at  and  by  such  rate  and  standard  as  bad  thitherto 
been  followed  and  adhered  to  in  granting  renewed  leases  of 
the  said  premises,  or  on  the  payment  of  such  fines  as 
under  the  circumstances  aforesaid  should  be  reasonable; 
and  that  it  might  be  referred  to  one  of  the  Masters  of  the 
Court  of  Chancery,  either  to  ascertain  what  fines  ought  to  be 
paid  according  to  such  custom  and  standard  as  aforesaid,  or 
what  fines  would  be  reasonable,  regard  being  had  to  the 
circumstances  thereinbefore  stated;    and  that  the  said 
Lords  Commissioners,  defendants  thereto,  might  be  de- 
creed to  grant  such  renewed  lease  accordingly,  the  plaintiff 
thereby  submitting  to  pay  such  fines  as  should  be  ascertain- 
ed in  manner  aforesaid ;  or  that  it  might  be  declared,  that 
it  appeared  to  the  Lord  Chancellor  that  the  term  of  ninety- 
nine  years  granted  by  the  last-mentioned  letters  patent, 
and  therein  made  determinable  on  three  lives  in  compliance 
with  the  then  existing  statutes,  was  intended  to  give  an 
absolute  interest  in  the  said  premises  for  the  whole  period 
of  ninety-nine  years,  on  the  terms  on  which  the  same  were 
then  held  and  usually  renewed :  and  that  such  lease  ought 
to  be  renewed  until  the  full  term  of  ninety-nine  years  from 
the  date  of  such  letters  patent  should  expire,  on  payment  of 
reasonable  fines,  to  be  computed  not  with  reference  to  the 
present  annual  value  of  the  houses  and  buildings  erected 
thereon,  but  on  payment  of  a  veasonable  fine  to  be  computed 
according  to  such  custom  or  standard,  as  aforesaid,  or  by 
such  other  rule  as  should  be  just  with  reference  to  the 
actual  yearly  benefit  derived  and  to  be  derived  by  the 
plaintiff  from  the  said  premises  during  such  term  of  ninety- 
nine  years ;  and  that  it  might  be  referred  to  the  Master 
to  compute  and  settle  the  same,  and  that  the  said  Lords 
Commissioners  might,  on  payment  thereof,  the  said  plaintiff 

i2 
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1834.  thereby  submitting  to  make  such  payment,  be  decreed  to 
Clayton  v.  grant  such  renewed  lease ;  and  that  in  any  event  the  said 
G^k^l'  I^<>rds  Conunissioners  might  be  restrained,  by  the  order  and 
injunction  of  the  Court,  from  granting,  or  contracting,  or 
agreeing  to  grant,  any  lease  or  leases,  term  or  terms  for  years 
or  other  interest  in  the  said  premises,  or  any  part  or  parts 
thereof,  which  should  in  any  wise  impede  or  prevent  their 
making  to  the  plaintiff  such  renewal  or  renewals  as  aforesaid, 
or  be  in  any  wise  inconsistent  with  the  renewed  lease  or 
leases  which  was  or  were  thereinbefore  prayed  for. 

The  Attorney  General  put  in  a  very  long  answer  to  the 
bill,  the  general  effect  of  which  is  sufficiently  shown  by  the 
judgment.  It  set  forth  three  documents  which  are  here 
inserted,  the  same  being  mentioned  in  the  judgment. 
1.  The  petition  of  William  Clayton  the  plaintiff's  father  for 
the  renewal  of  the  lease  of  1765,  and  in  compliance  with 
which  petition  the  letters  patent  of  6  th  March,  1777,  were 
granted :  ^'  To  the  Right  Honourable  the  Lords  Conunis- 
sioners of  his  Majesty's  Treasury.  The  humble  petition  of 
William  Clayton,  Esq.,  sheweth,  That  his  late  Royal 
Highness  Frederick  Prince  of  Wales,  by  indenture  of 
lease  under  his  Great  Seal,  bearing  date  the  8th  day  of 
July,  1747,  did  grant  to  your  petitioner  all  that  the  capital 
messuage  of  the  Manor  of  Kennington,  with  the  appurte- 
nances parcel  of  the  Duchy  of  Cornwall,  in  the  county  of 
Surrey,  for  thirty-one  years,  to  commence  from  Lady  Day 
1747,  at  the  dear  yearly  rent  of  16/.  10*.  9rf.:  That  his 
present  Majesty  King  George  the  Third,  by  letters  patent 
under  his  Exchequer  Seal,  bearing  date  the  1st  day  of 
September,  1765,  did  also  grant  your  petitioner  the  pre- 
mises above-mentioned,  for  a  reversionary  term  of  eighteen 
years,  from  the  6th  day  of  April,  1778,  when  the  said  lease 
granted  by  his  said  late  Royal  Highness  will  expire. 
That  your  petitioner  apprehends,  and  has  great  reason  to 
believe  from  the  situation  of  the  premises,  the  same  may  be 
made  much  more  improveable  than  at  present,  and  would 
turn  out  to  be  of  considerable  more  advantage  in  future, 
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both  to  his  Majesty  and  your  petitioner,  if  such  a  term  was  1834. 
granted  as  would  enable  your  petitioner  to  let  the  estate  Clayton  v. 
upon  building  leases,  but  from  which  he  hath  hitherto  been  Attorney- 
restrained  from  having  had  no  longer  term  than  thirty- 
one  ye^rs,  both  in  possession  and  reversion.  That  his 
Majesty  by  Act  of  Parliament  being  enabled  to  make  leases 
of  the  Duchy  lands,  not  only  for  thirty-one  years,  but  also 
for  some  term  of  years  determinable  on  one,  two,  or  three 
lives  :  Your  petitioner  most  humbly  prays  your  Lordships 
that  he  may  be  permitted  to  surrender  up  his  present  lease 
and  have  a  new  lease  granted  to  him  for  ninety-nine  years, 
if  three  such  lives  as  he  shall  name  shall  so  long  live,  for  a 
moderate  fine,  and  under  the  same  old  yearly  rent  of  16/.  lOs. 
9d.  per  annum.  And  your  petitioner  shall  ever  pray,"  &c. 
2.  Letter  of  plaintiff's  agent,  Mr.  Wickens,  to  Mr.  Brent,  the 
surveyor  general  of  the  Duchy :  "  21,  Montagu  Street, 
Russell  Square,  19th  October,  1831.  Sir,  I  beg  leave  by 
Sir  William  Clayton'^s  direction  to  trouble  you  with  a  further 
request  on  his  part  arising  out  of  the  renewal  of  the  lease 
he  holds  of  property  at  Kennington  belonging  to  the  Duchy 
of  ComwaU.  Time  has  been  allowed  for  giving  his  answer  to 
the  proposal  for  the  renewal,  and  permission  has  been  most 
liberally  given  him  to  take  copies  of  the  maps  lately  made 
of  the  estate;  but  these  concessions,  for  which  he  is  most 
thankful,  are  found  insu£Bicient  to  enable  him  to  take  the 
fullest  advantage  of  the  liberality  shown  him,  by  taking  im- 
mediate steps  to  make  arrangements  for  the  apportionment 
of  the  fine  with  the  numerous  sub-tenants  of  property,  with- 
out reference  to  the  book  containing  a  description  and 
estimate  of  it.  Sir  William  admits,  in  the  first  place,  that 
his  request  to  be  allowed  to  take  a  copy  of  the  book  of 
reference  to  the  maps  is  unusual,  and  would  be  refused  with 
propriety  in  any  common  matter  of  business ;  but  he  trusts 
that  the  case  will  be  admitted,  for  the  reasons  stated  in  his 
letter  to  his  Majesty's  special  commissioners  for  the  Duchy, 
to  be  an  exception  to  any  general  rule,  and  he  hopes  to  show 
that  in  granting  his  request  the  Commissioners  and  you,  Sir, 
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1834^  will  aflbrd  him  the  means  of  taking  full  advantage  of  the 
Clayton  v.  concessions  made  to  him,  which  he  cannot  have  otherwise, 
GkoeiIaiJ'  without  a  possibility  of  prejudicing  the  interestsof  the  Duchy 
or  of  any  other  of  its  tenants.  Sir  William  has  from  time 
to  time  received  his  rents  of  the  original  sub-lessees,  or  of 
their  representatives,  without  having  any  information  of  the 
person  in  possession  of  the  houses,  the  greater  part  of  which 
have  been  sold  and  resold  again  and  again,  and  a  very  material 
part  of  the  time  allowed  for  giving  his  answer  would  be 
unavoidably  spent  in  obtaining  a  description  and  estimate 
of  the  estate.  He  does  not  conceal  firom  himself  the  objec- 
tion, that  his  being  aUowed  to  take  a  copy  of  the  book  of 
reference  might  aflbrd  him  the  means  of  finding  fault  with 
the  estimate ;  but  he  has  directed  me  especiaUy  to  assure 
you.  Sir,  that  he  is  quite  ready  to  give  the  most  explicit 
assurance  to'the  Commissioners  and  your86lf,[in  any  manner 
they  or  yourself  may  desire,  that  he  will  not  make  an  obser- 
yation  on,  or  raise  an  objection  to  the  estimate ;  and  that  his 
single  purpose  in  making  the  request  is  to  obtain  the  imme- 
diate means  of  endeavouring  to  make  an  arrangement  with 
his  sub-tenants  for  the  apportionment  of  the  fine ;  and  he  has 
further  directed  me  to  say  to  you  that,  if  he  should  unfor- 
tunately find  an  arrangement  with  the  sub-tenants  and  his 
consequent  acceptance  of  the  proposal  made  to  him  for  the 
renewal  impracticable,  he  will  not  lose  a  day  in  informing 
you  of  it.  I  have  the  honour  to  be,  Sir,  your  most  obedient 
and  humble  servant,  Ja8.S.Wickens.^  8.  Letterofthe  plain- 
tiff to  the  Duchy  Commissioners :  ^'iHarleyford,  20th  Deer. 
1881.  Gentlemen,  After  his  Majesty^s  former  gracious 
assent  to  my  application  for  an  extension  of  the  time,  ap- 
pointed for  giving  my  answer  to  the  proposal  for  renewing 
the  lease  I  hold  under  the  Duchy  of  Cornwall,  I  make  with 
the  greatest  reluctance  a  request  for  one  further  month, 
under  circumstances,  which  have  arisen,  beyond  my  control, 
and  which  I  will  shortly  mention.  The  first  is  that  the 
person,  a  Mrs.  Murphy,  entitled  to  the  original  lease  of  a 
principal  division  of  the  estate,  is  resident  abroad,  and  the 
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oommunications  with  her  and  other  tenants,  from  their  1834. 
▼arious  distant  residences,  have  very  considerably  delayed  clatton  v. 
the  arrangement  I  have  been  proceeding  with  to  make  the  ^i^>^^>y- 
r^iewal.  Then,  with  all  possible  perseverance  on  the  part  of 
my  surveyor,  an  estimate  of  the  estate,  by  which  alone  the 
proportions  of  the  fine  could  be  ascertained,  has  only  just 
now  been  completed.  For  the  purpose  of  avoiding  this  delay 
I  earnestly  requested  to  be  allowed  a  copy  of  the  estimates 
made  by  his  Majesty's  Surveyor.  I  am  using,  it  is  scarcely 
necessary  for  me  to  say,  for  my  own  purposes  and  in  my  own 
defence,  as  well  as  to  comply  with  his  Majesty's  commands, 
every  exertion  to  obtain  the  power  of  effecting  the  renewal, 
and  I  trust  that  I  may  not  be  considered  forgetful  of  his 
Majesty^s  indulgence,  or  unreasonable  in  asking  the  exten- 
sion of  time  mentioned.  I  have  the  honour  to  be,  gentle- 
men, with  great  respect,  your  obedient,  humble  servant, 
Wm.  Clayton. — To  the  Honourable  the  Commissioners  for 
managing  the  affairs  of  His  Majesty^s  Duchy  of  Cornwall." 

The  defendants,  the  Lords  Commissioners  of  the  Treasury, 
put  in  an  answer  merely  referring  to  the  answer  of  the 
Attorney-General,  and  consenting  to  be  bound  thereby. 

Sir  Charles  Wetherettj  Sir  Edward  ,Sugdenj  and  Mr. 
Beihett^  for  the  plaintiff,  moved  for  an  injunction  in  the 
terms  of  the  prayer  of  the  bill.  In  the  course  of  their  argu- 
ment they  adverted  to  the  right  of  a  party,  who  presents  a 
Petition  of  Right  to  the  Crown,  and  which  has  been  referred 
to  the  Lord  Chancellor,  to  have  a  commission  to  inquire 
into  those  facts,  which  the  Attorney-General  either  denies, 
or  does  not  confess. 

Sir  C.  Pepys  (Solicitor-General)  Sir  Wtlliam  Home, 
Mr.  Knight,  and  Mr.  Barlow,  for  the  defendants,  opposed 
the  motion. 

LoBD  Chancellor. — When  the  learned  and  elaborate 
argument  of  this  important  case  dosed,  I  took  occasion  to 
deliver  my  opinion  upon  such  of  the  matters  brought  into 
discussion,  as  appeared  too  clear  to  admit  of  any  doubt,  or 
to  require  no  further  time  for  consideration ;  and  I  reserved 
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1834.  my  judgment  upon  the  main  body  of  the  question  itself, 

Clayton  p.  that  I  might  have  an  opportunity  of  more  maturely  weighing 

^^*^^-  the  reasoning  which  had  been  urged,  and  the  facts  and 

proceedings  to  which  reference  had  been  made. 

Court,  in  dis-  The  two  propositions  of  a  preliminary  nature,  which  I 

S^^to^'aCT-  8***®^  *s  q"^*«  established  to  my  satisfaction  were  these : 

cise  none  other  First,  that  in  disposing  of  this  case,  the  Court  is  called 

than  its  ordi-  *  .        ^        ®,  .        .     '     ,.  .     .    ,.  .. 

nary  juiisdic-     upon  to  exercise  none  other  than  its  ordinary  junsaiction, 
^^'  according  to  the  general  rules  which  regulate  the  adminis- 

tration of  equity,  applying  these  in  the  accustomed  manner, 
and  abiding  by  the  wonted  forms.  All  considerations  of 
discretion,  fairness,  equity,  justice,  in  the  vulgar  sense  of 
the  words,  as  contra-distinguished  from  that  equity  which, 
originally  founded  in  the  principles  of  natural  justice  and 
reason,  has  however,  by  authority,  decision,and  even  statute, 
long  grown  into  a  system,  and  assumed  a  technical  consist- 
ence and  shape — any  rules,  or  any  principles,  or  any  feelings 
other  than  those,  which  are  of  daily  recurrence  and  appli- 
action  in  this  place  to  the  cases  of  an  ordinary  description 
which  daily  occur — I  distinctly  renounce  and  disclaim — 
being  bound  by  the  self-same  doctrines,  contained  within 
the  same  limits,  and  compeUed  to  walk  by  the  same  forms 
as  in  any  question  brought  before  me  by  one  of  the  EJng  s 
subjects  suing  another,  according  to  the  known  rules  of 
equitable  procedure. 
The  case,  hegun  The  second  proposition,  which  I  hold  equally  clear,  is  that 
R^tMsumL  ^^  ^^*®®»  having  begun  by  the  very  unusual  process  of  a 
the  8^ape  o^  *  Petition  of  Right,  has  since  assumed  the  very  ordinary  shape 
answer.  of  a  suit  by  Bill  and  Answer  filed,  and  that  we  are  no  longer 

at  liberty  to  look  out  of  this  state  of  the  proceedings.  Nor 
does  it  signify  at  all  how  the  transition  may  have  been 
effected.  By  consent  of  all  parties,  the  matter  before  me 
is  an  Injunction  motion  in  a  cause  depending  by  biU  and 
answer,  and  must  be  dealt  with  precisely  as  any  other  simi- 
lar application  in  any  case  between  common  persons  (a). 

(a)  "  Sir  William  Clayton  hav-     vested  for  the  time  the  Duchy  of 
ing  sued  the  Crown,  in  which  was      Cornwall,  by  Petition  of  Right,  it 
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I  shall  not  resume  the  observations,  which  I  formerly  made         1834. 

upon  either  of  .those  propositions.     They  are  in  the  recol-  Clatton  v. 

lection  of  those,  who  stand  now  before  the  Court,  and  they  gbi«rai7" 

seemed  to  me  quite  sufficient  to  justify  the  entire  confidence 

vdth  which  I  then  expressed  my  opinion.     But  I  desired 

those  things,  which  were  then  stated  by  me,  to  be  considered 

as  a  part  of  this  judgment,  and  I  now  proceed  to  deliver 

my  opinion  upon  the  merits  of  the  case  (a). 

The  case  appears  much  more  extensive  and  complicated  So«ncof  the 

'^^       xr     •  .  leases  renewed 

than  it  really  is.     Vanous  persons  are  found  in  possession  for  two  cen- 

of  leasehold  interests  for  years  absolute,  or  for  terms  of       ^* 

years  determinable  on  lives.     Some  of  these  leases  have 

been  renewed  by  additional  terms,  or  by  putting  in  new  lives 

as  the  old  ones  dropped,  for  many  generations;  this  has  ^,JJIJrie>  !md » 

gone  on  for  two  centuries,  or  two  centuries  and  a  half,  in  ludf* 

some  cases.    The  power  of  making  such  leases  has  been 

given  by  various  Acts  of  Parliament  as  between  the  lessor 

and  the  first  or  mesne  lessee,  and  by  settlements,  or  by 

private  Acts  conferring  a  leasing  power,  given  in  settlements 

as  between  the  mesne  lessee  and  the  tenants  paravail.     But 

when  all  is  done,  and  the  whole  matter  is  examined,  the 

result  is,  that  there  is  no  title  whatever  in  any  of  the  lessees 

except  the  title  which  the  lessor  has  given  them ;  that  the 

whole  of  their  interests  are  confined  to  the  term,  or  the 

term  and  the  lives  together ;  and  that  this  case  is  in  no  one 

particular  distinguishable  from  the  case  of  a  very  ordinary 

occurrence,  where  a  private  landlord  has  from  motives  of 

kindness  allowed  the  same  families  long  to  farm  his  land, 

or  from  motives  of  interest  has  granted  long  leases  to 

encourage  mining,  building,  or  other  speculations  demanding 

great  outlay  of  capital,  and  has  renewed  from  time  to  time 

the  term  for  such  purposes  originally  granted.     If  we  sup^ 

was  agreed  that, instead  of  thia  pro-  in.'' — Lord  Brougham's  MSS. 

ceeding  continuing  in  its  course,  (a)  The  reporter  cannot  find 

a  bill  should  be  filed  to  which  no  amongst  Lord  Brougham's  MSS. 

objection  should  be  taken  on  the  any  copy  or  note  of  the  observa- 

ground  of  the  Prerogative,  and  tions  here  referred  to. 
that  an  answer  should   be   put 
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^ 

Clayton  v. 
Attobitbt- 
Gbmbkal. 


Estates  of  the 
tenants  of  the 
Northern  Ma- 
nors upon  the 
Scotch  Border. 


poBe  the  property  leased  oat  to  have  been  originally  in  strict 
settlement,  so  that  no  interest  beyond  the  estate  of  the 
tenant  for  life  could  be  conveyed,  and  a  private  Act  of  Par- 
liament was  requisite  to  sanction  and  validate  the  lease  for 
years  pur  autre  vie,  the  case  will  come  so  near  the  present 
as  not  to  be  distinguishable  from  it  even  in  form  and  appear- 
ance ;  but  in  substance  and  principle  the  case  is  exactly  the 
same  with  that  of  a  private  person,  or  a  succession  of  persons, 
enabled  by  the  powers  of  successive  settlements  to  gprant 
leases  under  certain  restrictions,  and  exercising  those  powers 
in  such  a  way  as  seldom  to  make  any  change  in  the  lessees, 
so  long  as  they  perform  their  covenants  and  continue  to 
cultivate,  to  mine,  or  to  build. 

A  pretext,  for  it  amounted  to  nothing  more,  has  been 
occasionally  introduced  into  this  case,  as  if  the  lessees  were 
copyholders  or  customary  tenants  of  some  manor,  and  had, 
like  the  tenants  of  the  Northern  Manors  upon  the  Scotch 
Border,  in  Cumberland  or  Northumberland,  a  perpetual 
right  of  renewal  by  the  custom.  In  other  copyholds,  the 
estate  of  the  tenant  is  an  estate  at  the  will  of  the  lord,  but 
that  will  is  defined  by  the  custom  of  the  manor,  so  that  as 
long  as  the  tenant  does  nothing  to  incur  a  forfeiture,  the 
interest,  which  he  has  in  his  tenement,  is  as  fixed,  indefea- 
sible, and  independent,  as  the  estate  of  the  lord  himself, 
being  an  estate  at  will  only  in  name.  In  the  tenant  right 
in  Manors,  as  they  are  called,  of  the  Northern  Border,  the 
form  of  holding  is  different,  while  in  substance  the  nature 
of  the  estate  is  the  same,  being  as  fixed,  indefeasible,  and 
independent  as  the  lord^s.  Instead  of  an  estate  at  the  will 
of  the  lord,  according  to  the  custom,  it  is  an  estate  for  the 
joint  lives  of  lord  and  tenant ;  a  leasehold  as  it  were  for 
their  joint  lives,  but  with  an  absolute  right  of  renewal  upon 
certain  fixed  terms,  as  a  fine  of  so  many  customary  rents, 
or  what  is  called  an  arbitrary  fine,  long  since  restricted  to 
two  years'  improved  rent.  Upon  paying  this,  and  doing 
other  services,  the  customary  heir  of  the  tenant  (who  is  the 
same  heir  as  succeeds  to  the  Crown,  the  right  of  copar- 
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cenen  being  excluded),  renews  on  his  predeceflBor'^s  death,        1834. 
and,  on  payment  of  the  like  fine,  he  renews  on  the  lord's  Clatton  0. 
death ;  so  that  a  lease  for  their  joint  lives  is  always  in  Gn!^'l[!^' 
existence  at  a  fixed  rent,  and  is  kept  up  by  renewal  at  a 
fine  not  fixed,  but  never  exceeding  a  fixed  proportion  of  the 
improved  yearly  value.    The  estate  of  these  tenants,  there- 
fore, is  in  every  material  respect  similar  to  that  of  ordinary 
copyholders,  where  the  rent  and  services  are  fixed  and  inva- 
riable, and  there  is  a  fine,  not  exceeding  two  years'  improved 
rent,  payable  on  the  death  of  the  tenant  and  the  lord,  some- 
times on  the  death  of  one  only,  sometimes  on  the  death  of 
both,  and  sometimes,  indeed  generally,  on  alienation  also. 

That  originally  those  estates  were  very  difierent  is  unde-  1^0^  <»^^ 

.-_,  ^  »ii.ii  4«  ^^^  originally 

niable :  they  were  far  more  feeble  m  all  respects.  At  first,  very  different. 
indeed,  they  were  the  most  feeble  of  all,  being  mere  estates 
at  will  of  the  lord,  and  the  tenants  being  his  villains,  serfs, 
and  bondsmen,  most  anciently  the  chattel  property  of  the 
lord,  and  not  fixed  to  the  soil  at  aU,  afterwards  astricted 
to  the  soil,  but  still  the  lord's  property,  and  passing  with 
the  soil  to  a  purchaser^  though  no  longer  liable  to  be  re- 
moved. It  is  probable,  that  after  they  ceased  to  be  astricted 
they  were  liable  to  be  removed,  and  their  tenure  to  be 
determined  at  the  lord^s  will ;  and  in  those  Border  Manors, 
where  the  tenure  assumed  the  form  of  leasehold  for  lives, 
there  can  be  no  doubt  that  at  one  time  the  right  of  renewal 
belonged  not  to  the  tenant,  but  that  he  was  liable  to  be 
displaced  at  the  lord^s  pleasure.  The  steps  by  which  the 
change  was  efiected,  both  in  copyholds  generally  and  in  the 
particular  class  of  tenant  right  manors,  is,  like  all  the 
changes,  which  are  effected  by  the  slow  operation  of  time 
and  the  progress  of  society,  without  any  convulsion  and 
without  even  any  legislative  interposition,  involved  in  an 
obscurity  which  we  seek  in  vain  to  pierce.  Some  disputes  Disputes  that 
that  arose  on  the  Northern  Border  in  James  the  First's  ^J^^  ^^^ 

Northern  Bor- 

time,  gave  rise  to  an  Arbitration,  and  the  history  of  that  ^er  in  time  of 
transaction  leads  to  the  belief  that  even  in  those  compara-    ^*" 
tively  recent  days  the  tenant^s  estate  was  not  considered 
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Property  may 
be  so  admiiuB- 
teredas  to 
create  rights 
against  which 
those,  who  have 
suffered  them 
to  be  so  esta- 
blishedi  will  in 
▼ain  straggle. 


as  finnly  established.  But  thus  much  I  think  we  may 
venture  to  affirm,  that  all  those  rights  were,  in  far  more 
distant  times,  in  somewhat  of  the  predicament  in  which  the 
present  claimants  of  renewal  are  now  placed ;  that  all  of 
them  passed  through  a  stage  of  this  kind,  and  that  the 
tenants  every  where  obtained,  by  sufferance  or  usurpation, 
their  indefeasible  rights  as  against  the  lords,  by  succeed- 
ing in  a  contention  of  a  description  similar  to  that  now 
urged  by  the  tenants  of  the  Duchy — a  contention  more 
silent  and  less  formal  indeed,  but  in  its  nature  and  object 
the  same.  If  the  lords  in  those  remote  times  had  chosen 
to  resist,  as  the  owners  of  the  Duchy  now  do,  the  fixed 
estates  at  present  and  for  ages  past  enjoyed  by  copyholders, 
never  could  have  been  obtained  by  them,  and  the  Duchy 
tenants  have  now  to  show  by  what  title  they  claim  any 
estates  beyond  what  the  leases  they  hold  by  contain  and 
convey.  All  pretence  that  they  have  attained  the  state 
of  copyhold  or  customary  tenants  is  out  of  the  question ; 
let  us  see,  then,  if  they  have  any  other  claim  to  renewal 
or  continuance. 

It  is  undeniable  that  the  property  of  the  Duchy  may,  like 
that  of  any  other  body  or  any  individual,  be  so  administered 
as  to  create  rights  against  which  those,  who  may  have  suf- 
fered them  to  be  established,  will  in  vain  struggle.  If  any 
lessor  so  treats  his  tenant  as  to  make  him  believe  that  he 
will  renew  his  term ;  if ,  on  a  faith  so  superinduced,  the 
tenant  expends  his  money,  or  in  any  other  way  becomes  a 
loser,  the  lessor  will  be  compelled  to  give  him  such  renewal 
as  his  own  conduct  may  have  led  the  tenant  to  reckon  upon, 
especially  if  the  thing  done  by  the  tenant  in  any  way  redounds 
to  the  advantage  of  the  lord.  The  cases  cited  in  the  reply 
for  the  plaintiff,  Floyd  v.  Buckland  (a),  and  Allan  v. 
Bower  (fi),  would  prove  this,  were  an  authority  wanting  to 
demonstrate  so  plain  a  proposition ;  and  those  cases  prove 
nothing  more.  They  are  far  indeed  from  showing  that  the 
expectations,  which  the  tenant  may  have  formed,  even  if  he 
(a)  Freem.  C.  C.  268.  (6)  3  Bro.  C.  C.  149. 
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shall  have  acted  upon  them,  and  acted  upon  them  for  the  1^34^ 
benefit  of  the  lessor,  give  the  tenant  a  title  to  a  renewal,  Claytok  v, 
unless  those  expectations  shall  have  been  created  by  the  q™*'^^' 
assurances,  the  hints,  or  other  conduct  of  the  lessor  himself. 
They  are  as  far  from  showing  that  the  lessee  can,  by  any 
conduct  of  his,  create  a  right  of  renewal  beyond  his  own  title 
in,  and  power  over,  the  property,  which  is  the  subject  of  the 
transactions  between  the  parties.  But  in  both  these  par- 
ticulars the  present  case  differs  from  those  cited ;  and  in 
both  of  these  respects  does  the  doctrine  to  be  extracted 
from  such  cases  fail  to  include  and  to  support  the  conten- 
tion of  the  present  plaintiffs.  There  has  been  nothing  done 
by  the  Duchy  to  excite  expectations  and  mislead  the  tenants 
into  expenditure ;  and  there  exists  no  power  of  perpetual 
renewal  by  any  portion  of  the  title  that  I  can  conceive  to 
be  in  the  Duchy. 

The  Duchy  of  Cornwall,  as  is  well  known,  was  created  Creation  of  the 
by  Edward  III.,  for  the  Black  Prince,  in  the  eleventh  year  wall. 
of  his  reign,  by  a  charter  made  in  Parliament,  and  having 
the  force  of  a  statute,  as  was  solemnly  adjudged  in  the 
Princess  Case,  reported  by  Lord  Coke  (a).  The  species  of 
succession  is  of  a  singular  nature,  and  from  thence  has 
arisen  no  small  portion  of  the  controversy,  which  now  is  in 
agitation  before  us.  The  Duchy  vests  in  the  King^s  eldest 
son  and  heir  apparent  of  the  crown  at  the  instant  of  his 
birth,  and  without  gift  or  creation ;  it  vests  in  him  too, 
according  to  the  sounder  opinion,  as  if  he  were  of  full  age 
at  his  birth,  and  as  if  minority  could  no  more  be  predicated 

of  him  than  of  the  sovereign  himself.     Lord  Coke,  indeed,  Lord  Coke's 

,  mistake. 

by  a  mistake  not  easily  explained,  unless  we  refer  it  to  the 

circumstance  of  the  8th  Report  being  published  after  that 
great  man^s  death,  and  with  the  errors  incident  to  posthu- 
mous publications,  has  said  that  only  the  first-bom  son 
takes  the  Duchy^  and  that  on  his  decease  without  issue, 
the  second  or  other  son  cannot  succeed.  But  this  has  been 
refuted  by  Lord  Hardwicke  in  Lomax  v.  Holmden  {b),  who 
(a)  8  Reports,  1.  {h)  I  Yes.  sen.  295. 


126  REPORTS  IN  CHANCERY. 

1834.        refers  to  the  authority  of  Selden,  and  also  to  the  known 
Clayton©.      fact  of  Henry  VIII.  being  Duke  of  Cornwall  after  his 
^™^^-       brother  Prince  Arthur's  death,  and  to  Charles  I.  (then 
Prince  Charles,)  having  the  Duchy  after  Prince  Henry's 
Shifting  of  the   death.     Yet  still  the  shifting  of  the  title  is  of  a  very  pecu- 
liar nature,  and  singularly  calculated  to  interfere  with 
grants  of  leasehold  interests.    For  if  the  crown  devolves 
upon  the  Duke  of  Cornwall,  having  no  son,  there  ceases  to 
be  a  Duke,  and  then  the  Duchy  is  in  the  crown.    But  at 
any  moment  a  son  may  be  bom;   his  birth  divests  the 
Duchy ;  and  the  Duke  then  holds  it  subject  to  the  double 
Originally  no     contingency  of  his  own  and  his  father^s  death.    Originally, 
either  by  the     therefore,  uo  acts  done,  either  by  the  crown  or  the  Duke, 
DvoT^cMuid^     could  give  any  permanent  leasehold  interest  to  the  tenants, 
give  any  per-      Yet  it  SO  happened  that  much,  indeed  most  of  the  Duchy 
hold  interest  to  property,  was  of  a  kind  that  required  the  outlay  of  capital ; 
the  tenants.       ^  mines  in  Cornwall,  or  building  land  in  and  near  London. 
Some  powers  were  therefore  necessary  in  order  that  the 
estates  might  be  well  administered,  whether  in  the  hands 
of  the  prince  or  the  crown.    Accordingly,  as  early  as  the  21 
Act  of  21  Jac.  I.  Jac.  I.,  c.  29,  when  this  necessity  began  to  be  felt,  an  Act 
was  passed  reciting  that  the  peculiar  form  of  the  limitation 
by  which  the  Duchy  is  holden  had  raised  doubts  as  to  the 
enurance  of  leases  granted  by  the  Duke,  and  stating  the 
expediency  of  enabling  him  to  grant  such  *^  leases  as  shall 
make  the  tenants  sure  to  have  goad  estates,  and  so  be  en- 
couraged to  bestow  charges  on  the  building  and  maintain- 
ing of  their  houses,  and  manuring  their  lands  ;'^  and  enact- 
ing that  all  leases  granted  by  the  Prince  should  be  good  : 
not  for  ever,  nor  with  any  right  of  renewal,  but  provided 
expressly  that  they  exceeded  not  three  lives,  or  thirty-one 
years  determinable  on  three  lives.    A  similar  Act  was  made 
Act  of  1  Car.  I.  on  the  Princess  accession  in  1625,  1  Car.  I.  c.  2,  and  with 
the  same  restriction  of  the  leasing  power. 

During  the  civil  wars  no  renewal  under  the  powers  of 
these  Acts  had  been  made ;  and  at  the  restoration  it  was 
found  that  many  leases  had  expired,  or  were  about  to 
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expire,  the  former  Act  oonfining  the  power  to  three  years,         1834. 
and  twenty  having  elapsed ;  therefore  the  13  Car.  II.  stat.  2,  Clayton  ». 
c.  4,  was  passed  upon  a  recital  of  this  circumstance,  and  a  q™*^*'' 
statement  that  the  tenantry  had  laid  out  money  to  the  Act  13  Car.  ii. 
advantage  of  the  public,  and  that  but  for  a  renewal,  which 
by  law  could  not  now  be  made,  their  terms  would  expire. 
It  gave  the  crown  (there  being  then  no  Duke)  the  power 
of  renewal  during  three  years,  and  provided  no  longer  term 
than  thirty-one  years  and  three  lives  was  granted.     Surely 
nothing  can  be  more  inconsistent  with  the  idea  of  those 
tenants  having  at  that  time  any  right  of  renewal,  than  this 
recital  that  the  leases  were  about  to  expire,  and  the  enact- 
ments that  they  should  only  be  renewed  for  a  certain  period, 
as  plain  and  defined  as  any  words  could  specify  or  limit. 

In  the  22nd  of  the  same  reign  was  passed  another  Act,  Act  22  Car.  11. 
(cap.  7),  reciting  that  the  rents  had  been  of  late  years 
raised,  and  that  complaints  were  made  of  the  increase; 
and  it  both  confirms  leases  granted,  which  do  not  exceed 
the  period  limited  by  the  former  Acts,  and  gives  leave  to 
compound  with  the  Duchy  o£Bicers  for  restoring  the  old 
rent ;  but  it  expressly  states  that  this  leave  is  by  the  King's 
having  been  *^  graciously  pleased  to  allow  of  the  composition 
upon  the  complaint  made  to  him/^  The  same  leave  to  com- 
pound is  renewed,  and  stated  to  be  by  the  King's  grace  in 
the  same  terms,  three  years  after,  by  25  Car.  II.  c.  3,  and  Acts  25  Car.  11. 
again  in  1686,  by  1  Jac.  II.  c.  9.  "^  ^  ^^'  "• 

In  the  reign  of  Geo.  II.,  another  Act  on  the  same  prin-  Act  10  Geo.  11. 
ciples  was  passed,  (10  Geo.  II.  c.  29,  sect.  9,)  giving  the 
crown  the  like  powers  of  leasing  for  thirty-one  years  and 
three  lives,  in  order,  says  the  preamble,  '*  that  the  minds  of 
the  lessees  may  be  eased  and  quieted,  and  that  such  as  may 
take  lease  may  be  sure  to  have  good  and  indefeasible  estates^ 
and  be  encouraged  to  ky  out  money  in  building."    The 
same  recital  occurs  in  the  subsequent  Acts  passed  33  Geo.  Acts  33  Geo.  11. 
II.  c.  10, 1  Geo.  III.  c.  11,  33  Geo.  III.  c.  78,  3  Geo.  IV.  33^^"in. 
c.  78,  6  Geo.  IV.  c.  78,  and  1  &  2  of  his  present  Majesty,  3  Geo.  iv. " 

.      ^;      --  .       1  A  .        .  •  J      J^   5  Geo.  IV. 

(c.  5.)    The  power  m  these  Acts  is  given  for  seven  years,  and  1  &  2  Will. 

IV. 
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1834^^  and  much  reliance  is  placed  on  the  words  *^good  and  inde- 
Clayton  9.  feasible  estates^^  as  if  a  lease  for  thirty-one  years,  determi* 
Gbw™1lT'  >i*We  on  three  lives,  were  not  a  "good  and  indefeasible 
estate/'  for  years  or  lives,  compared  with  a  lease  for  such 
term,  or  such  lives,  liable  at  any  time  to  be  disaffirmed  at 
the  lessor'^s  death,  by  his  successor.  It  really  seems  to  be 
assumed  in  the  argument  that  an  estate  for  years  is  not 
"  an  estate  good  and  indefeasible,"  and  that  no  estate  can 
answer  this  description  which  is  less  than  a  perpetuity. 
But  let  us  only  look  at  the  enacting  part  of  the  statute. 
It  does  not  give  any  such  perpetual  right ;  it  says  not  one 
word  of  the  renewal ;  it  merely  enacts,  that  all  leases  made 
for  thirty-one  years  or  determinable  on  not  more  than  three 
lives,  *'^  shall  be  good  and  effectual  in  law,  according  to  the 
purport  and  contents  of  the  same^*'*  agunst  aU,  who  shall  hold 
or  inherit  the  Duchy.  Surely  nothing  can  be  more  manifest 
than  that  instead  of  giving  any  interest  whatever  beyond 
the  lease  actually  granted,  and  which  must  not  exceed  the 
limited  period,  this  enactment  only  makes  all  leasehold  in- 
terests not  exceeding  that  period  ^*  good  and  indefeasible'^ 
for  that  period,  and  no  longer,  against  the  holders  of,  or 
heirs  to,  the  Duchy.  To  contend  that  the  use  of  these 
words  gives  any  right  to  the  lessee  beyond  his  term  in  the 
lease,  is  quite  contrary  both  to  the  plain  intendment  of  the 
preamble,  and  the  obvious  force  and  effect  of  the  enact- 
ment and  proviso.  As  well  might  it  be  contended,  that  a 
lease  from  A.  to  B.  in  these  words,  "  to  hold  for  thirty-one 
years  indefeasibly,  but  no  longer  than  thirty-one  jeais,'" 
gave  him  a  right  against  A.  to  have  another  thirty-one 
years  added  when  the  first  expired,  and  so  on  for  ever ;  in 
other  words,  that  a  '^  good  and  indefeasible  term^^  of  years, 
is  equivalent  to  a  good  or  indefeasible  estate  in  fee  simple, 
or  at  least  to  a  good  or  indefeasible  lease  in  perpetuity  at  a 
fixed  rent. 

The  expressions  used  in  the  Acts  formerly  quoted,  of 
''  good  estates,''  in  21  James  I.,  and  '<  fixed  estates,""  in  13 
Charles  II.,  are  not  so  much  relied  upon,  but  are  subject  to 
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the  same  remark.     Thoee  acts  did  enable  the  Crown  to        1^34. 
grant  ^^gooiT*  and  *^fixed'^  estates ;  but  only  for  years  and  clatton  v. 
lives.    They  were   "good/'  compared  with  the   "bad''  qI^e^.' 
estates ;  and  " fixed,"  compared  with  the  *^ uncertain''  and 
^^fraiT  estates,  which,  but  for  the  power  of  those  acts, 
were  all  the  Crown  or  the  Duchy  could  give ;  for  without 
these  powers  no  lease  for  a  year,  or  a  month,  or  a  week, 
could  have  been  good  and  fixed,  but  only  for  the  life  of  the 
lessor ;  and  not  even  for  that,  since  the  peculiar  tenure,  by 
which  the  Duchy  was  holden,  exposed  the  lessee  to  other 
casualties  beside  the  lessor's  death. 

It  was  afterwards  deemed  expedient,  indeed  it  probably 
was  found  necessary,  to  give  some  extension  of  the  leasing 
power,  for  the  purpose  of  encouraging  builders.  As  early  Letters  Patent 
as  1777,  by  letters  patent,  the  Duke  of  Cornwall  (his  late  ^^^^^r;. 
Majesty  George  the  Fourth,)  had  granted  to  the  Clayton 
family  a  lease  for  ninety-nine  years,  but  as  the  enabling 
acts  then  in  force  only  gave  a  power  of  leasing  for  three 
lives,  these  letters-patent  would  not  have  been  valid,  had 
not  such  three  lives  also  been  added  as  a  qualification. 
This  was  accordingly  done,  though  it  is  contended,  from  the 
frame  of  this  grant  and  the  circumstances  of  it,  that  it  was 
intended  to  be  renewed  as  the  lives  dropped.  This  is  only 
part  of  the  general  question  now  before  us,  there  being  no- 
thing in  the  letters  patent  to  carry  the  term  beyond  the  lives 
of  the  three  cestui  que  vies  mentioned,  and  nothing  whatever 
of  renewal  referred  to ;  there  being  also  an  absolute  want 
of  all  power  to  grant  such  a  lease  as  is  contended  for,  at 
that  time,  to  any  person  or  on  any  consideration.  Under 
these  letters  patent  the  lessees  took,  held,  and  built.  But 
in  1793  it  was  deemed  advisable  to  enlarge  the  leasing 
power ;  and  by  the  act.  then  passed,  upon  a  recital  that 
various  applications  for  building  leases  had  been  made,  and 
that  the  parties  could  not  undertake  such  operations  if  they 
had  only  terms  of  thirty-one  years  or  three  lives,  the 
Duchy  was  expressly  empowered  to  grant  leases  for  the 
absolute  term  of  ninety-nine  years,  on  improved  annual 
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1834.  ground  rents.  This  act,  from  the  beginning  to  the  end, 
Clayton  v.  says  nothing  of  renewal ;  but  it  is  equally  silent  as  to  the 
leases  already  granted  for  ninety-nine  years,  determinable 
on  three  lives.  It  is  said,  indeed,  to  confirm  those  leases 
^'  made^  as  well  as  those  "  to  be  made  ;^*  but  if  we  were  to 
admit  that  it  confirms  all  of  them,  by  the  use  of  those 
words,  yet  they  occur  in  the  first  section,  before  a  word  had 
been  said  of  the  expediency  of  granting  leases  for  ninety-nine 
years  absolute ;  and  it  confirms  them  expressly  according 
''  to  the  purpart  and  contents  of  the  said  leases  and  grants  f 
so  that  supposing  the  words  ^^  macfe,  or  to  be  tnade^^  ex- 
tended backward  to  grants  already  in  existence — ^as  to  the 
letters  patent  of  1777 — ^these  are  only  validated  ^*  according 
to  their  purport  and  contents,^  which  of  course  gives  the 
parties  in  this  case  ninety-nine  years,  determinable  on  three 
lives,  without  any  right  of  renewal. 

That  those  statutes,  then,  neither  by  the  recitals  of  their 

preambles  nor  by  their  enactments,  give  the  least  right 

beyond  the  mere  terms  of  the  demise,  is  clear  past  all  doubt. 

But  it  is  said,  that  this  mode  of  dealing  with  the  property, 

and  this  way  of  adverting  to  the  estate  granted  to  the 

lessee,  was  calculated  to  deceive  the  tenants  and  make 

them  lay  out  their  money  on  the  premises ;  and  it  \&  added, 

that  the  inducing  them  to  do  so,  is  avowed  as  the  object 

in  view  of  the  legislature. 

QQestion  of  uiy      This  misleading  by  the  lessor,  or  the  lessor  and  the  par- 

SJe'\^o°rf  o/     li«»e°^  together,  (for  we  are  not  veiy  distinctly  told  who 

the  lessor  and    it  was  that  practised  the  deception,)  consists  therefore  of 

the  parliameiit      ,  -  ,  .-,-        .  ,  <•    i 

together.  three  things :  The  phraseology  of  the  preamble — ^the  sub- 

stance of  the  enactments — the  motive  avowed.  Now  I 
think  it  may  be  safely  laid  down  as  a  rule  to  govern  this 
kind  of  question,  that  a  party  has  no  right  to  charge  another 
with  the  consequences  of  his  own  grossly  mistaking,  and 
even  wilfully  misstating,  the  sense  of  words  used.  When  a 
person  employs  a  word  in  one  sense,  and  for  one  purpose, 
which  had  he  used  it  in  company  with  other  expressions, 
and  plainly  with  a  diflerent  view,  would  have  borne  a  very 
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diflerent  meaning,  no  one  has  a  right  to  ran  away  with  the  1^34. 
word,  and  by  merely  crying  out  in  a  senseless  manner,  Clattokv. 
"  You  said  estate;'  or  «  You  said  indefeasible,*'  or,  "You  G^wAtT' 
asdd  fixed;'  justify  himself  for  forming  expectations  that  the 
other  party  intended  something  more  than  a  gift  of  the 
particular  quantity  of  interest  specifically  described,  with 
eertainty  to  that  fixed  amount,  and  indefeasibly  to  that 
amount.  There  is  nothing  at  all  obscure  or  ambiguous  in 
the  words.  An  indefeasible  estate  for  three  lives,  means, 
as  plainly  as  words  can  speak,  an  estate  for  three  li?es, 
happen  what  will  to  the  grantor  of  the  estate,  and  be  who 
may  the  owner  of  the  fee  or  reversion  during  those  three 
lives;  nor  can  any  one  be  deceived  by  such  words  into  a 
belief  that  more  is  meant  to  be  given,  unless  he  wilfully 
deceives  himself  by  taking  the  words  in  a  sense,  which  does 
not  belong  to  them,  and  in  which  no  man  employs  them. 
If  the  preamble  left  any  thing  doubtful  (but  which,  however, 
it  certainly  does  not),  the  enactment  and  the  proviso 
remove  that  doubt,  because  they  show  in  what  sense 
*^ indefeasible^  is  used.  As  for  the  motive  avowed,  of 
inducing  the  lessee  to  lay  out  money,  nothing  can  be  less 
capable  of  misleading.  Unless  they  were  sure  of  their  term 
of  thirty-one  years  or  three  lives,  that  is,  if  they  were 
liable  to  be  turned  out,  not  at  the  end  of  those  terms  res- 
pectively, but  whensoever  the  lessor  died,  or  became  king, 
or  had  a  son,  they  would  of  course  lay  out  no  money, 
because,  though  the  lease  purported  to  be  for  thirty-one 
years  or  three  lives,  it  was,  in  reality,  not  even  for  one  life, 
but  was  determinable  by  the  death  of  the  lessor,  and  by 
other  contingencies. 

I  have  hitherto  of  purpose  stated  the  argument  raised 
for  the  plaintiff,  wholly  upon  grounds,  which  must  be  common 
to  aO  the  lessees  of  the  Duchy,  because,  after  all,  the  case 
for  him  rests  entirely,  and  the  answer  to  that  case,  mainly, 
at  least  adequately  and  satisfactorily,  may  be  made  to 
repose,  upon  the  examination  of  those  general  grounds, 
without  resorting  to  any  thing  peculiar  in  the  Clayton 

k2 
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grant.  Nevertheless,  I  cannot  shut  my  eyes  to  some  spe- 
cial circumstances,  which  deprive  those,  who  now  maintain 
the  contention,  of  any  shadow  of  claim,  built  upon  a  sup- 
posed understanding,  or  a  fancied  deception  practised  upon 
them.  I  pass  over  the  letter,  in  October,  1881,  of  Mr. 
Wickens  to  the  Surveyor-General  of  the  Duchy,  the  ex- 
pressions of  which  are  the  very  reverse  of  any  thing  like  an 
indication  of  the  parties  (whom  he  represented)  being  con- 
scious of  a  right.  I  likewise  pass  over  the  kindred  and 
sinister  expressions  of  the  plaintiff  himself  in  his  letter  of 
December  in  the  same  year.  These  I  pass  over,  not  from 
any  disposition  to  underrate  the  importance  of  their  bearing 
upon  the  argument,  but  because  they  relate  not  to  the 
early  period  of  the  time  in  which  an  understanding  is  said 
to  have  grown  up  and  been  encouraged  by  the  lessor.  But 
the  petition  presented  in  March  1777,  when  the  letters 
patent  for  ninety-nine  years,  determinable  on  three  lives, 
were  granted,  is  not  subject  to  the  same  objection,  and  the 
occasion  on  which  it  was  preferred,  the  renewal  of  the  term, 
clothes  this  petition  with  great  importance.  After  stating 
that  this  term  of  thirty-one  years,  granted  in  1747,  would 
expire  in  1778,  and  that  the  reversionary  term  of  eighteen 
years,  expectant  upon  that  first  term,  would  then  be 
vested  in  possession,  the  petitioner  goes  on  to  represent 
that  the  premises,  from  their  situation,  would  be  much  more 
improvable  than  at  present,  and  would  be  of  considerably 
more  advantage  both  to  him  and  the  Crown  in  future,  (it 
was  during  the  Duke's  minority,)  ^^  if  such  a  term  were 
granted  as  would  enable  him  to  let  upon  building  leases,  from 
which  he  had  hitherto  been  restrained  by  having  had  no 
longer  term  vested  in  him  them  thirty-one  years^  both  in 
poesesmon  and  reversion.^*  He  then  refers  to  the  Crown 
and  the  Duke's  power  to  grant  leases  not  only  for  thirty- 
one  years,  but  also  for  any  term  determinable  on  one,  two, 
or  three  lives;  and  his  prayer  is  to  be  allowed  to  sur- 
render his  present  interest,  (that  is,  the  residue  of  thirty- 
one  years  in  possession,  and  the  whole  expectancy  of  the 
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eighteen  years  in  *'  reversion,'')  and  to  have  a  new  lease  ^  ^^^^-  ^ 
granted  for  ninety^ine  years^  if  such  three  lives  as  he  shall  Clayton  9. 
natne^  or  either  of  them^  shall  so  long  live^for  a  moderate  Gw«Bfcli.T" 
fine.  This  is  really  decisive,  and  disposes  of  the  whole 
question  with  the  present  plaintiff.  For,  £rst,  it  proves 
that  he  did  make,  and  could  make  no  claim  of  right  what- 
ever beyond  the  term  then  in  him,  and  that  he  could 
pretend  no  right  of  renewal  whatever.  If  he  could — ^if  he 
had  not  only  eighteen  years  absolute  in  reversion,  but  a 
right  to  renew — then  he  could  have  had  no  diflBculty  in 
granting  sub-leases,  with  covenants  to  add  the  renewed 
term  to  the  term  granted  by  those  sub-leases.  But  he  dis- 
tinctly states  that  he  can  do  nothing  of  the  kind ;  that  he 
has  no  more  than  an  estate  for  years,  which  must  expire  in 
nineteen  years ;  and  that  he  must  therefore  resort  to  his 
lessor  to  give  him  a  better  estate  in  lieu  of  it,  and  one 
which  will  last  longer.  But,  secondly,  in  having  this  re- 
course, and  in  this  admitted  necessity,  he  expressly  states 
the  Crown's  power,  with  its  restrictions,  and  only  asks  to 
have  ninety-nine  years,  if  those  lives  whom  he  is  to  name 
shall  so  long  last.  Nothing  can  be  more  distinct  than  this 
admission,  that  the  Crown  could  grant  no  more,  unless 
perhaps  it  be  the  cognate  admission,  that  he  had  no  idea  of 
asking  any  more,  and  confined  his  whole  prayer  to  ninety- 
nine  years  J  determinable  on  three  lives.  He  does  so  confine 
his  prayer;  he  asks  this,  and  he  asks  no  more;  it  is 
granted.  Can  he  now  complain  that  he  has  not  got  all  he 
asked!  Can  he  now  be  heard  to  say  that  he  got  not 
ninety-nine  years  determinable^  but  ninety-nine  years  afi«o- 
lute;  or  that  he  has  a  right  to  put  in  lives  when  his 
nominees  die;  or  that  he  thought  all  the  while  that  tfa^ 
Duchy  lessees  had  ^^good  and  indefeasible  "  estates  beyond 
the  terms  in  their  leases ;  that  they  could  not  be  ousted ; 
that  they  were  as  much  independent  owners  as  the  lessor ; 
«id  that  the  only  difference  between  their  two  estates  was  the 
obligation  to  pay  a  small  fixed  rent  \    Nothing  can  be  more 
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1834.        preposterouB  than  such  a  contention,  and  nothing  more  fatal 
Clayton  fr.      ^  **  *^""*  *  ^^^^  Statement  of  the  prayer  of  the  petition. 
Attorney-  As  for  the  act  enabling  the  Clayton  family  to  grant 

Privrte^Act,  16  ^^^^^  «*d  ^^^  mortgage  by  them  to  Sir  R.  Taylor,  in  1778, 
Geo.  III.  en.     of  the  lease  in  question  for  6000/.,  these  plainly  cannot 
Clayton  femfly  carry  the  case  one  step  further.     The  private  act  only 
^  °1^."^'*"   affects  the  rights,  interests,  and  equities  of  the  members  of 
Mortgage  to  Sir  ^he  family  in  regard  of  the  title ;  and  least  of  all  can  any 
inference  be  drawn  for  their  pledging  the  lease.    The  term, 
without  any  right  of  renewal,  might  be,  for  aught  we  know, 
sufficient  security  for  6000/. ;  but  if  not,  they  might  pledge 
whatever  right  of  renewal  they  had,  or  might  be  able  to 
prove  they  had ;  and  if  they  had  no  rig^t,  they  might  con- 
sent to  give  their  mortgagee  the  benefit  of  such  renewal  as 
in  any  way  they  might  obtain.    But  all  this  is  inapplicable 
to  the  present  purpose  in  any  way;  for  no  transaction 
between  the  lessee  of  the  duchy  and  any  third  party  behind 
the  back  of  the  duchy,  can  ever  affect  its  rights.     The 
utmost  that  can  be  gathered  from  any  such  dealings,  how 
dear  and  unequivocal  soever,  is  that  they  evince  an  expec- 
tation or  belief,  or  confidence  on  the  part  of  the  lessees, 
that  they  were  to  have  a  renewal ;   but  this  proves  just 
nothing  at  all,  unless  it  is  further  shown  that  this  expecta- 
tion was  created  by  the  Duchy. 
Question  as  to       Let  US  then  consider  in  what  respect  this  case  differs  from 
Duch^  tesscw*  so  many  of  daily  occurrence,  and  what  claim  the  Duchy 
can  make,         lessoes  cau  make  to  renewal,  or  to  continuance  of  their 
not  be  open  to   terms,  that  would  not  be  open  to  the  tenants  of  any  other 
^^l^^^^^    estates,  which  have  been  accustomed  to  be  farmed,  or  built 
accustomed  to    on  and  occupied,  or  worked  in  mines,  by  the  same  lessees 
boiit  on  and      Of  their  families  for  a  long  course  of  years.     I  profess,  with 


JSJilli"      all  the  attention  I  have  been  able  to  give  the  subject,  that 

mines,  by  the     I  can  find  no  difference  whereon  to  abide,  or  to  raise  a  dis- 

same  lessees  or     .       . 
their  families       tmctlOU. 

S7ci«?^"^*      Suppose  a  great  landowner  in  the  country,  or  the  pro- 
prietor of  an  estate  built  upon  in  Londcm,  has  succeeded 
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to  lus  anoestoFB  under  whom  (armB  have  been  occupied  from  ^  ^8^^- 
fimrteen  yean  to  fourteen  years,  for  many  generations,  or  Clayton  o. 
houses  built  on  forty-nine  years^  leases,  renewed  from  time  q^^^' 
to  time  on  fines  and  paying  a  groundrrent,  without  allowing 
the  lease  to  expire  during  a  coitury,  or  a  century  and  a 
half — nothing  can  be  more  conunon  in  IxMidon  than  such 
constant  renewals ;  they  are  not  anknown  even  in  a^cul- 
tural  holdings,  without  any  leases ;  because  in  some  parts 
of  the  country  nrfiere  leases  are  uncommon,  the  same 
farmers  have  continued  (and  they  are  often  not  the  best 
of  farmers)  to  occupy  under  the  same  landlord  for  ages,  and 
mevriy  at  wiU ;  but  in  London,  the  practice  in  almost  every 
case  is  not  to  let  the  lease  exjHre ;  and  here,  therefore,  the 
circumstances  I  am  supposing,  are  of  constant  occurrence : — 
to  make  the  parallel  between  the  cases  more  exact,  suppose 
the  estate  in  question  to  have  been  in  strict  settlement,  as 
it  eaoly  may  be,  for  ages;  and  that  as  often  as  a  recovery 
was  suffered,  or  a  fine  levied,  new  uses  were  so  declared  as 
to  resettle  it  upon  a  succession  of  mere  tenants  for  life,  but 
always  with  powers  of  leasing  :  suppose  that  the  same 
powers  were  always  given  of  granting  a  lease  not  exceeding 
thirty-one  years  or  three  lives,  and  that  the  settlement 
creating  the  power  coi^ned  a  preamble  also  induded  in 
each  lease,  ^^that  it  was  expedient  for  encouraging  good 
husbandry,  for  increasing  mining  speculations,  and  for  en- 
gaging the  lessees  to  expend  their  money  in  building,  that 
a  power  should  be  given  of  granting  good  and  indefeasible 
estates  according  to  the  purport  of  the  leases  under  such 
power  i"^  suppose  that  in  the  fiuth,  as  they  might  say,  but 
in  the  expectation,  or  the  hope  as  it  would  be  more  correct 
to  say,  of  renewak,  the  lessees  had  granted  sub*leases  to 
under-tenants  for  a  period  extending  beyond  their  own  ap- 
parent interest,  as  shown  on  the  fiice  of  their  leases,  and 
rather  for  a  period  according  with  their  hopes  and  expectar 
tions,  or  say  their  daims  and  pretensions,  than  with  their 
clear  and  undoubted  title ;  and  suppose  further  that  they 
had  mortgaged  thdr  leases  for  more  than  they  could  well 
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1834^  carry,  unless  the  renewal  was  certain,  although  to  such 
Clayton  v.  mortgage  the  landlord  in  the  country,  or  groun^rhmdlord 
Gj»mukiJ*  ^^  London,  was  neither  party  nor  privy :  now  the  case  I 
have  put  would  give  every  one  of  those  lessees  pretending 
to  have  the  right  of  renewal,  the  same  claim  against  his 
landlord,  the  same  indefeasible  estate  in  his  farm  or  his 
houses,  which  the  tenants  of  the  Duchy  of  Cornwall  now 
set  up ;  for  there  is  all  the  same  combination  of  circum- 
stances in  the  case  I  have  supposed,  as  in  the  case  at  bar. 
We  have  the  long  possession  and  constant  renewal ;  the 
dealing  on  both  sides  with  the  property  uniformly,  and  in  a 
manner  consistent  with  the  existence  of  right ;  the  publi- 
city of  the  power  to  lease  given  in  the  settlement ;  the 
words  in  which  the  grounds  of  granting  that  power  are 
couched,  viz.,  that  the  tenants  may  have  good  and  indefea- 
sible estates ;  the  reason  for  granting  such  estates,  viz.,  that 
they  may  be  encouraged  to  lay  out  their  money  on  the  pro- 
perty ;  the  distinct  statement  of  these  expressions  to  the 
tenants  in  their  leases,  which  is  indeed  much  stronger,  and 
brings  it  more  home  to  them,  and  comes  more  directly  firom 
the  lessor,  than  all  the  Duchy  acts  of  parliament  together 
can  be  said  to  give  notice  to  the  Duchy  lessees ;  last  of  all, 
we  have  the  dealing  of  the  lessees  on  the  faith  of  having 
such  interest  and  such  right  of  perpetual  renewal  by  ex- 
pending money,  by  granting  long  sub-leases,  and  by  heavily 
mortgagmg.  All  this  makes  the  case  just  as  strong,  nay, 
much  stronger,  for  the  tenants  of  Lord  Fitzwilliam  in 
Yorkslure,  and  of  Lord  Westminster  in  Middlesex;  and  yet 
all  that  this  amounts  to  is  so  absolute  a  nullity  as  an  argu- 
ment, or  even  the  shadow  of  an  argument,  to  prove  that  the 
tenant  can  renew  at  pleasure,  and  that  the  landlords  have 
no  right  to  determine  their  leases,  and  take  the  estate  into 
their  own  hands,  and  let  it  out  to  new  tenants  as  the  terms 
fall  in,  that  there  is  no  conveyancer,  no  common  or  equity 
lawyer,  no  solicitor  of  a  yearns  standing,  no  student  of  a 
year's  reading,  who  would  ever  dream  of  allowing  any  one 
of  those  tenants  to  prefer  any  thing  wearing  the  semblance 
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of  a  claim  to  renewal  as  a  right,  or  to  offer  the  Bhadow  of        1834. 
remonstrance,  or  to  mutter  even  a  threat  of  stirring  the  ques-  clatton  v, 
tion  when  served  with  a  notice  to  quit.   •  Nay,  I  will  venture  q™**'*^" 
to  say  that  there  is  not  one  of  those  tenants  themselves,  the 
most  obstinate,  and  litigious,  and  insolent,  that  the  metro- 
politan, or  the  most  rude  and  ignorant  that  the  remote, 
province  can  produce,  on  either  the  Grosvenor   or   the 
Wentworth  estate,  whose  folly  and  presumption,  or  whose 
dnlness  and  inexperience  of  legal  matters,  would  ever  lead 
him  to  fancy  a  right  as  against  his  landlord,  or  push 
him  to  menace  the  slightest  resistance  to  his  absolute 
right  of  granting  or  refusing  a  renewal  of  the  expiring 


Those  cases  are  no  way  distinguidiable  from  the  present;  Church  pro- 
but  there  is  one,  if  it  be  possible,  still  more  directly  parallel,  w^estotes. 
and  of  daily  occurrence.  Church  property  and  College 
estates  are  almost  always  let  on  fine  and  renewal :  that  is, 
for  twenty-one  years,  renewable  every  seven  years  on  a  fine ; 
and  such  estates  have  in  most  instances  been  for  ages  in 
the  same  holding.  The  lease  is  hardly  ever  suffered  to 
expire.  .  Those  leaseholds,  sometimes  called  chapter-lands 
and  college-holden  property,  go  from  father  to  son,  are  sold, 
settled,  unsettled,  resettled,  in  short,  made  the  subject  of 
dealings  in  the  market,  and  at  law,  and  in  equity,  as  if  they 
were  of  freehold  and  copyhold  tenure.  There  is  none  of  these 
tenants,  who  could  not  raise  fully  stronger  cases  of  claim  than 
any,  which  the  Duchy  tenants  can  get  up.  Yet  who  ever 
heard  of  such  a  pretension  being  brought  forward,  or  ever  en- 
tertained, or  ever  ventilated  or  even  whispered  at  a  farmer^s 
meeting  or  a  tradesman's  club !  It  generally  suits  the  indivi- 
duals, who  compose  those  corporate  bodies,  and  are  persons 
of  a  somewhat  advanced  age,  to  renew,  rather  than  to  let 
the  leases  expire ;  and  therefore  they  rarely  exercise  their 
right  of  determining  the  leases*  But  this  is  far  firom  being 
always  the  case.  In  some  chapters,  from  time  to  time,  the 
opposite  course  has  been  taken ;  and  in  many  colleges,  of 
late  years,  it  has  been  pursued.    The  fellows  have  allowed 
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1834.  the  kfii  fourteen  years  to  nm  out,  foregoing  the  benefit  of 
Clayton  v.  the  fine  in  order  to  obtain,  at  the  expiration  of  the  lease, 
AiTORNBT-  ^jjg  whole  property  discharged  of  the  term,  and  either  to 
change  their  tenants  altogether,  or  to  occupy  it  themselTes. 
But  it  is  very  certain  that  there  never  has  yet  ocoorred  an 
instance  of  this  right  being  resisted,  or  in  any  manner  of 
way  disputed,  or  cavilled  at,  or  doubted;  and  men  who 
doubt  all  other  rights  as  connected  with  thb  little  fa- 
voured q>eeies  of  property,  never  yet  have  been  ignorant 
enough,  or  hardy  enough  to  question  this ;  nor  wifl  they,  as 
long  as  the  law  of  the  land  remains  unchanged,  and  the 
rights  of  private  property  are  held  sacred.  But  if  the 
Duchy  tenants  are  right,  then  no  chapter  and  no  college 
can  henceforth  suflbr  a  lease  to  expire.  All  are  bound  to 
r^iew  at  the  tenant's  good  pleasure ;  in  other  words,  here, 
as  in  the  case  before  put  of  the  Yorkshire  hindlofd,  the 
pn^rietor  and  his  tenants,  and  the  lessor  and  lessee,  change 
places,  and  the  owner  becomes  dispossessed  by  mere  efflux 
of  time.  By  long  endurance  of  the  occupation,  by  expec- 
tations engendered  without  his  aid,  by  hopes  which  he  has 
done  nothing  to  raise,  he  is  stripped  of  his  estate,  and 
becomes  a  dependent  upon  his  lessees.  That  which  m  aH 
other  cases  has  been  thought  to  strengthen  a  landlord's 
title,  the  long  payment  of  rent,  destroys  this  title ;  that 
which  has  hitherto  been  hdd  to  preclude  a  party  from  dis- 
puting another's  right,  namely,  the  long-subsisting  relation 
of  landlord  and  tenant  between  them,  clothes  him  with  the 
power  of  defeating  his  landlord ;  tiiat  which  in  the  times 
that  are  past,  was  wont  to  be  regarded  as  the  confirmation 
and  assuninoe  of  the  lord^s  estate,  the  long  adcnowledg- 
ment  by  the  tenant  of  his  lord's  title,  now  operates  its 
extinction,  and  transfers  the  lordship  to  the  tenant. 

It  is  said  that  this  is  not  merely  the  case  of  the  Clayton 
family,  but  of  many  other  mesne  lessees,  and  that  the  decision 
of  it  will  aflfect  not  only  the  leases  of  the  tenants  paravail  on 
that  estate,  but  hundreds  of  others ;  in  a  word,  that  it  is  the 
ease  of  idl  the  tenants,  mesne  or  paravail,  of  all  the  Duchy  of 


REPORTS  IN  CHANCERY.  139 

Cornwall.     I  fully  accede  to  this  proposition,  only  I  carry  it  ^     ^834. 
further.     For  it  is  not  merely  the  case  of  this  Duchy,  but  Clatton  v. 
of  many  others ;  the  Duchy  of  Portland,  and  Bedford,  and  g™k^!* 
Devon,  and  Cleveland,  and  Sutherland,  and  Rutbnd ;  and  it  Not  merely  the 
is  not  only  the  case  of  those  ample  domains,  but  of  all  other  Duchy  ^Corn- 
proprietors  great  and  small,  and  their  tenants.    It  is  the  case  waU,biitof 
of  every  one  estate  in  the  towns  and  in  the  countries,  where 
the  land  has  been  leased  for  a  length  of  time,  and  the  terms 
have  not  been  suffered  to  expire.   There  is  nothing  to  distin- 
guish the  case  of  the  King  or  his  eldest  son,  the  Prince,  and 
their  tenants,  from  that  of  all  other  landlords  and  all  other 
tenants  throughout  the  realm.     Were  I  to  give  judgment 
now  against  the  Crown,  I  should  make  every  title  through- 
out the  kingdom  shake,  and  conjure  up  a  fearful  group,  a 
host  of  dark  and  fantastic  suitors,  to  blacken  this  Hall  and 
fill  its  air  with  novel  and  discordant  sounds,  uncouth  to  all 
learned  ears,  unintelligible  to  all  learned  minds,  and  I 
should  involve  the  community  and  aU  its  real  property  .in  a 
maze  of  groundless,  endless,  pitiless  litigation. 

I  have  been  pressed  with  the  argument  that  this  applica-  The  appliance 
tion  should  at  all  events  be  granted,  because  while  the  topkfth^^an 
question  is  undecided,  the  Injunction  is  necessary  to  keep  function  b 
matters  as  they  are.    This,  the  daily  topic  on  such  motions,  keep  matters 
IS  frequently  applicable;  but  its  appliance  must  in  each  miut^n^h 
case  depend  upon  the  question  whether  the  plaintiff  has  a  ^^^^  depend 

r  ^  T  ^  ^  r  upon  the  ques- 

fair  prospect  of  succeeding  ultimately,  and  accordingly  an  tion,  whether 
Injunction  motion  is  generally  a  prelibatioTiy  a  trial  by  antici-  a  fa&  prospecT 
pation  of  the  question  to  be  ultinuitely  decided  between  the  ^J^^^^^^ 
parties.     Were  the  pr<^)06ition  to  be  accepted  as  it  was 
u^ged  in  the  present  case,  the  filing  a  bill  and  suspending 
all  the  defendjEmt's  legal  rights,  would  be  synonymous ; — 
would  be  one  and  the  same  operation.    No  one  can  seriously 
listen  to  such  a  pretension.     Before  I  can  interfere  to  disturb 
any  man's  legal  rights,  before  I  can,  by  the  prerogative  of 
theequitaUe  jurisdiction,  strip  any  man — ^be  he  the  sovereign, 
or  be  he  the  meanest  of  that  monarch's  subjects — of  those 
rights  with  which  the  law  of  the  land  has  clothed  him,  I 
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1834. 

^ ' 

Clatton  f>. 
Attoknst- 
Gbnkral. 


The  right  at 
law  should  not 
be  moved  imth- 
out  tofficieiit 
reason  being 
shown  to  be- 
lieve that  this 
right  is  one, 
which  Equity 
will  finally  vary, 
or  control,  or 
displace. 

Plaintiff's  claim 
to  have  a  com- 
mission to  in- 
quire of  &cts 
denied,  or  not 
confessed,  by 
the  Attomey- 
GeneraL 


must  see  that  the  probability  is  in  favour  of  his  case  ulti- 
mately prevailing  in  the  final  issue  of  the  suit.  Unless 
where  the  risk  of  remediless  mischief  being*  done  is  so 
imminent  as  to  make  the  Court  desire,  before  all  things, 
and  above  aU  things,  to  keep  things  entire,  it  will  not  shut 
its  eyes  to  the  greater  or  less  chance,  whidi  there  is  in  the 
plaintiff's  favour,  of  finally  establishing  his  claims.  In  any 
other  case  it  is  most  fit,  nay,  it  is  most  necessary,  that  the 
right  at  law  be  not  moved,  without  sufficient  reason  being 
shown  to  believe  that  this  right  is  one,  which  equity  will 
finally  vary,  or  control,  or  displace. 

When  the  argument  closed  a  few  days  ago,  I  entered  fuUy 
into  the  reason,  which  made  me  hold  that  the  right  here 
claimed  by  the  plaintiff  of  having  a  commission  to  inquire 
of  facts  denied  or  not  confessed  by  the  Attomey-Gteneral,  (a) 
does  not  in  the  least  further  the  present  application  for  an 
Injunction.  Whether  the  pending  of  the  suit,  whether 
the  3uspension  of  the  decision  either  way,  be  eflected  by  a 
commission  alleged  to  be  the  plaintiff's  right,  though  not 
yet  issued,  nor  yet  even  applied  for,  and  of  whidi  we  may 
never  hear  any  more ;  or  by  the  mere  bringing  of  the  suit, 
and  filing  the  bill,  which  has  been  answered  both  on  oath 
and  on  averment,  is  wholly  immaterial.  In  both  cases  the 
suspense  is  admitted,  and  whether  the  event  suspending 
the  decision  hangs  upon  one  thing  or  upon  two,  cannot 
make  the  least  difference.  The  question  is  not  how  are 
matters  suspended — ^that  is  immaterial ;  nor  is  the  question 
whether  the  suspense  exists  and  continues  or  not — ^that  is 
explicitly  admitted  ;  but  the  only  question  is  what  case  has 
the  pbuntiff  made  to  show  that  he  is  in  the  right,  and  that 
he  will  in  the  end  probably  prevail  t  Not,  is  the  decision 
suspended,  or  how  is  it  suspended  ?  but  will  that  decision 
probably  be  in  his  favour!  To  this  inquiry  I  have  ad- 
dressed myself,  and  the  conclusion  at  which  I  have  arrived 
is  clear  and  unhesitating.     My  opinion   most  undoubt- 

bury  and  Tke  Queen  and  the  Baron 
de  Bode,  post  page  143. 


<a)  See  a  short  note  of  the  cases 
of  Tke  QMeen  and  Lord  Canter- 
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ingly  IB,  that  no  case  whatever  has  been  made  against  the         1834. 

defendants.  Claytons.    ' 

When  this  case  was  first  broached  before  me,  and  when  Attork»t- 
I  considered  the  peculiarity  of  my  situation,  I  was  stricken  Peculiarity  of 
with  a  more  than  ordinary  anxiety.  A  minister  of  the  ^J^^ 
Crown,  serving  my  sovereign  during  his  gracious  pleasure,  ntuation. 
in  a  high,  indeed  as  far  as  rank  goes,  in  the  highest  station, 
in  His  Majesty^s  councils,  and  liable  to  be  removed  from 
this  station  at  any  moment  by  his  mere  act,  I  felt  naturally 
most  averse  to  take  upon  me  the  decision  of  a  question, 
which  gave  to,  or  took  from,  that  gracious  prince  the 
largest  sum  of  money,  which  I  believe  any  single  judge  in 
this,  or  in  any  country,  ever  judicially  disposed  of;  and 
I  asked  the  parties  if  they  chose  that  I  should  be  assisted 
by  some  of  those  judges,  who  hold  their  high  offices  for 
life.  It  was  not  certainly  that  I  doubted  my  own  sense 
of  justice,  or  was  afraid  that  I  should  feel  any  bias  towards 
the  monarch,  whose  minister  I  am.  It  was  not  that  I  felt 
the  least  anxiety  about  the  loss  of  his  favour  and  protection, 
should  I  in  conscience  be  bound  to  decide  against  him; 
for  I  knew  full  well  that  the  road  to  his  royal  favour,  the 
one  which  I  have  ever  tried,  and  there  is  indeed  none  other 
open  to  any  one,  is  the  faithful  discharge  of  my  duty  to  his 
people.  But  I  could  not  hope  to  satisfy  the  other  party 
should  my  decision  prove  in  the  Crown^s  favour :  and  justice 
to  be  well  distributed  must  not  only  deserve  its  name,  but 
also  seem  to  do  so.  I  regretted  therefore  that  my  offer  was 
rejected,  (a)  But  the  case  had  hardly  been  broken,  when  I 
perceived  my  difficulty  was  at  an  end.  Had  there  been 
doubt  hanging  over  it,  my  situation  would  have  been  irksome, 
and  I  should  probably  have  ordered  a  second  argument, 
with  better  assistance.     It  is  a  very  great  relief  to  my  mind 

(a)  "  The  Lord  Chancellor,  on.  The  counsel  for  the  Crown  accept- 

account  of  the  relation  in  which  ed  this  offer ;  but  the  other  party 

he  stood  to  one  of  the  parties,  declined  it."— Lord  Brougham's 

proposed  to  call  in  two  judges.  MSS. 
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^     ^^^'     ,  that  the  case  is  far  too  clear  to  admit  any  doubt  or  any 

Clayton  v.      hesitation  whatever. 

GBNERALy"  Of  one  kind  of  bias,  one  sort  of  disturbing  force  to  which 

some  reference  was  made  on  the  Crown's  part,  I  assuredly 
have  felt  the  pressure  just  as  little  as  any  other — I  mean  the 
false  feeling  of  justice,  which  leads  weak  minds  to  feel  diffi- 
culties where  there  are  none,  to  raise  impediments  in 
obstruction  of  their  own  progress,  and  to  lean  against  the 
side  towards  which  they  might  otherwise  be  supposed  to 
incline  from  motives,  a  little,  and  but  a  little  baser.  For 
justice,  which  alone  we  are  to  seek  after  and  to  do,  is  as  much 
violated  by  deciding,  or  by  struggling  to  decide,  against  the 
powerful  party  because  he  is  clothed  with  authority,  as  by 
yielding  to  its  sway  and  leaning  in  his  favour.  Nor  can 
there  be  more  despicable  conduct  for  man  to  hold,  or  a 
course  more  unworthy  of  a  firm  and  honest  mind,  than  to 
do  that,  which  is  wrong,  for  fear  of  being  unjustly  suspected 
of  doing  something  worse,  or  of  acting  right  from  improper 
motives.  This  fear  indeed  is  a  tyrant,  which  many  men 
make  for  themselves,  and  under  whose  heel  they  place  their 
necks.  This  indeed  is  an  idol  conjured  up  by  their  own 
weak  fantasy,  which  they  clothe  in  all  the  alarm  engendered 
by  their  own  unmanly  nature,  which  rules  them  with  the 
most  wayward  caprices  of  their  own  temper ;  yet  before 
this  idol,  and  it  is  the  worst  feature  of  his  worship,  are  seen 
to  bow,  natures  the  most  estimable  and  the  most  pure, 
minds  that  err  only  by  excess  of  goodness,  tempers  that  are 
too  punctiliously  keen,  a  sense  of  dishonour  only  too  nice,  a 
proneness  to  suspect  their  own  motives  in  hearts  that  never 
suspected  another's,  a  disposition  to  be  harsh  towards  them- 
selves alone,  governing  and  perplexing  those,  who  never  felt 
uncharitably  or  judged  unfavourably  of  any  one  else.  Such 
men  are  feeble,  and  notwithstanding  their  worth,  it  is  easier 
to  pity  than  to  approve  or  respect  them.  If  their  weakness 
only  vexed  themselves  we  might  the  more  easily  forgive  it, 
but  they  do  incalculable  injury  to  mankind,  and  they  betray 
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the  interests  whilst  they  lower  the  churacter  and  the  autho-  ^ 
rity  of  virtue.  We  can  never  perform  a  more  important  Clayton  v. 
service  to  our  country  and  our  kind,  than  by  constantly  G^ga^iJ 
inculcating,  and  by  steadily  practising,  the  opposite  maxim : 
To  keep  in  that  path  which  we  know  and  feel  to  be  right, 
nor  swerve  one  hair^s  breadth  from  it,  neither  to  the  right 
hand  neither  to  the  left,  for  fear  false  men  should  charge 
us  with  wrong  ^motives,  or  foolish  men  foretell  evil  con- 
sequences (a). 


IN  THE  MATTER  OF  THE  QUEEN  AND  THE 
LORD  VISCOUNT  CANTERBURY, 

IN  THE  MATTER  OF  THE  QUEEN  AND  THE 
BARON  DB  BODE. 

Lord  Cantebbury  presented  a  Petition  of  Right,  claiming 
compensation  for  damage  done  to  his  property  when  Speaker 
of  the  House  of  Commons,  by  the  fire  which  destroyed  the 
two  Houses  of  Parliament. 

The  Baron  de  Bode  presented  a  Petition  of  Right, 
claiming  a  sum  of  500,000/.  and  upwards,  out  of  funds 


(a)  In  1834  two  pamphlets 
were  printed.  The  first  entitled 
— Case  between  Sir  Wm.  Clay- 
ton, Bart.,  and  the  Duchy  of 
Cornwall ;  and  the  other  entitled 
— ^A  History  of  the  Constitution 
of  the  Duchy  of  Cornwall  and  its 
tenants  as  established  for  the  mu- 
tual benefit  of  both  parties,  by  an 
Act  of  Parliament  passed  in  the 
31  St  year  of  the  reign  of  King 
James  I.,  for  the  purpose  of 
getting  the  Duchy  lands  built 
upon  and  improved  at  the  te- 
nants' expense,  and  of  giving  the 


tenants  vested  interests  in  the 
lands,  in  order  to  encourage  them 
to  outlay  their  capital  thereon, 
and  containing  a  Refutation  of  the 
Arguments  of  the  Lord  Chancellor, 
in  his  Judgment  in  the  Clayton 
case.  In  1835  a  third  pamphlet 
was  printed,  entitled — ^The  Juri- 
dical Argfument  of  Thomas  Gfeorge 
Western,  Esq.,  of  the  Middle 
Temple,  against  the  Decree  of  the 
Right  Hon.  Lord  Brougham,  kte 
Lord  Chancellor,  upon  the  case 
of  Sir  William  Clayton,  Bart., 
and  the  Duchy  of  Cornwall. 


L.  C.  July, 

1840. 

Petty  Bag  Side. 

^ ' 

The  Qukbn 
AND  Lo&D 
Canterbury  r 

Thb  Qvbbn 
AND  THB  Ba- 
ron DB  BODB. 

It  is  of  oourse 
that  a  commiS' 
tion  should 
issue  to  inquire^ 
into  the  facts 
stated  in  a  Pe* 
tition  of  Right,, 
unless  the  At- 
torney-General 
-wiU  admit 
them. 
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1840. 

^^ /— ' 

Thb  Qubsn 
AND  Lord 
Cantbkbubt. 

Thb  Qubsn 

AND  THB  Ba- 
BON  DB  BODB. 


which,  under  the  treaty  of  Paris,  were  appropriated  as  com- 
pensation to  owners  of  confiscated  estates. 

The  petitions  having  been  indorsed  in  the  usual  way  and 
delivered  to  the  Chancellor,  applications  were  made  for 
Commissions  to  inquire  into  the  facts  of  the  respective 
cases,  when  those  applications  were  opposed  by  the  counsel 
for  the  Crown. 

The  Lord  Chancellor  said  he  had  caused  search  to  be 
made  in  the  Records  of  the  Petty  Bag  Office,  in  order  to 
see  whether  any  record  remained  in  that  office  of  Petitions 
of  Right,  and  that  upon  search  being  made  no  record  was 
found  there  of  any  such  proceeding ;  from  whence  it  might 
be  inferred  that  the  proceedings  passing  through  the  Court 
of  Chancery,  had  in  all  instances  been  forwarded  from  that 
court  to  a  court  of  law  (a).      His  Lordship  then  cited 


(a)  Lord  Coke  in  bit  Entries 
''Petition  de  Droit,''  foL  420  to 
433,  gives  the  proceedings  upon 
three  different  Petitions  of  Right : 
Arundel's  Case  before  Lord  Chan- 
cellor Ellesmere,  4  James  I. "  Peti- 
tion en  nature  de  Droit  dadvow- 
son  ;"~£]izabeth  littieton's  Case 
before  SirThomas  Egerton,Keeper 
of  the  Great  Seal,  44  Elis. "  Peti- 
tion pour  dower ;" — Maurice  Ber- 
keley's Case  before  the  Lord  Chan- 
cellor William  Warham,  Arch- 
bishop of  Canterbury,  19  Hen. 
VII.  "Petition  en  nature  dun 
Formedon."  At  the  foot  of  the 
proceedings  in  these  cases  Lord 
Coke  states  them  to  be  taken, 
*'  £z  Filaciis  Cancellarise  de  anno 
4  Regis  Jacobi — de  anno  44  Eliza- 
beth—de  annodecipoo-nono.  Hen. 
7'**  The  reporter  cannot  help 
thinking  that  these  and  similar 
early  Chancery  Records  have  been 
lost  from  the  different  manner  of 
keeping  them.  At  the  foot  of 
the  proceedings  in  Arundel's  case 


are  these  words: — "Nota  cenx 
manner  de  proceedings  ne  sont 
enroQe  sur  les  RoUes  en  le  Chann- 
cerie,  mes  sont  garde  en  le  office 
del  Petty  bag,  en  les  Files  la,  en 
le  custodie  des  Clerkes  de  Petty- 
bag."  At  the  foot  of  the  pro- 
ceedings in  each  of  the  other 
cases  are  similar  words.  In  his 
Fourth  Institute,  Lord  Coke,  after 
stating  that  the  ordinary  Court  of 
Chancery  is  coram  Domino  Rege 
in  Cancellaria,  wherein  the  Lord 
Chancellor  or  Lord  Keeper  of  the 
Great  Scale  proceeds  according 
to  the  right  lineof  the  laws  and  sta- 
tutesof  the  realm,  secundum  legem 
et  consuetudinem  AnglisB,  and  that 
the  Lord  Chancellor  or  Lord 
Keeper  of  the  Great  Seal  has 
power  to  hold  plea  of  Petitions, 
Monstrans  de  Droits,  &c.  adds, 
''Nota  the  legall  proceedings  of 
this  Court  be  not  inroUed  in  rolls, 
but  remaine  in  filaciis,  being  filed 
up  in  the  office  of  the  Petty  bag." 
The  curious  lawyer  who  is  dis- 
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Brooke's  Abp.  tit.  Petition,  fol.  136,  pi.  34(a),  and  read         IMQ- 
passages  from  Staanford,  on  the  King's  Prerogative,  Peti-  Tbb  Qubsn 
tion,  cap.  22 ;  the  argument  of  Lord  Somers  in  the  case  of  c^2™lb^ry. 
the  Bankers,  14  Howell,  State  Trials,  69 ;  the  case  of  the  Thb  Qubvn 
Abbot  of  Leicester,  as  stated  in  Brooke's  Abridgment,  ^^^BowL 
title  Petition,  fol.  135,  pi.  26,  and  in  Viner's  Abridgment, 
title  Prerogative  (Q.  13.  3)  (b) ;  and  another  case  in  the 
same  folio  of  Brooke,  pi.  22  (c) ;  and  he  referred  to  Rastell^s 
Entries,  fol.  423.     He  said  that  from  these  authorities  it 
was  clear,  that  unless  the  facts  were  confessed  by  the 
Attorney  General,  a  commission  to  inquire  into  them  was  a 
matter  of  course.    There  must  be  an  order  for  a  commission 
in  each  case. 

In  the  case  of  The  Queen  and  Lord  Canterbury ^  no  order 
for  a  commission  was  drawn  up :  it  being  subsequently 
arranged  that  the  petition  should  be  amended,  stating  the 
facts  in  such  a  way  that  the  Attorney  General  could  admit 
them  and  demur  to  the  petition. 

The  following  is  a  copy  from  the  Petty  Bag  Office,  of  the 
order  for  a  commission  in  the  case  of  The  Queen  and  the  . 
Baron  de  Bode: — 

in  the  matter  of  thb  queen  and  the  baron  de  bode. 

In  Chancery. 

Wednesday,  16  July,  1840. 
Upon  hearing  Mr.  Hill  and  Mr.  Serjeant  Manning,  of 
counsel  with  the  suppliant,  praying  that  a  Commission  may 

poBed  to  torn  to  the  statement  of  (a)  Brooke's  statement  is  found- 

the  Clerks  of  the  Petty  Bag  in  ed  on  Fitzherbert,  ''vide  titulo 

answer  to  a  letter  of  the  Record  Traversin  Fitz.  51."  The  passage 

Commissioners,   will    find   that  in  Fitzherbert  is  copied  from  the 

nearly  all  the  records  of  the  Petty  Year  Book,  4  Hen.  IV.  4,  pi.  8. 

Bag  Office  are  put  up  in  parts  or  (jb)  Brookehasabstracted  a  case 

bundles.     There   are    very  few  in  the  Long  Quinto,  and  Viner 

records  in  the  office  older  than  has  translated  Brooke.    See  Year 

the  beginning  of  the  seventeenth  Book,  5  Edw.  IV.  118. 

century.    App.  Rep.  Com.  Pub.  (c)  Brooke  has  abridged  the 

Rec.  1837,  pp.  117  to  121.  Year  Book,  3  Hen.  VII.  13,  pi.  19. 
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1840. 
>  .  f 

Ths  Qvmmh 
▲KD  l«omo 

CAMTSmBrST. 

Ths  Qvbsn 

AW  TB«  Ba- 

«<m  OS  Bods. 


issue  to  inquire  of  the  truth  of  all  and  singular  the  mattos 
in  the  Petition  of  Right  of  the  said  suppliant  contained 
and  specified,  and  Mr.  Attorney  General,  Mr.  Wigram, 
and  Mr.  Wray,  of  counsel  for  her  Majesty  in  this  behalf, 
and  upon  reading  the  petition,  It  is  ordered  that  a  Com- 
mission do  issue,  directed  to  *  *  *  *  *  barristers 
at  law,  as»gning  them,  or  any  five,  four,  three,  or  two  of 
them,  by  the  oath  of  good  and  lawful  men  of  the  county  ot 
Middlesex,  as  well  within  liberties  as  without,  by  whom 
the  truth  thereof  may  be  the  best  known,  to  inquire  of  the 
truth  of  all  and  singular  the  matters  in  the  said  petition 
contained  and  specified. 

COTTENHAM,  C. 


The  following  is  a  copy  from  the  Petty  Bag  OflEioe  of  the 
order  in  the  case  ot  The  Queen  and  Lard  Canterhwryy  for 
amending  the  petition  in  conformity  with  the  arrangement 
mentioned  above  (a) : — 


in  thr  matter  of  the  queen  and  the  lord  viscount 
canterbury. 
Before  the  Queen. 
Lord  Chancellor. 

Thursday,  25  November,  1841. 

Upon  motion  this  day  made  in  court  by  Sir  Thomas 
Wilde  and  Mr.  Serjeant  Manning,  of  counsel  for  the  sup- 
pliant, Charles  Lord  Viscount  Canterbury,  it  was  prayed 
that  the  said  Charles  Lord  Viscount  Canterbury  might  be 
at  liberty  to  amend  his  Petition  of  Right,  by  striking  out 
&c.,  and  by  substituting  in  lieu  of  the  portion  so  struck  out 
allegations  in  conformity  with  a  certsun  di^t  of  admissions 
then  produced,  which  had  been  settled  and  signed  between 
and  by  her  Majesty's  Attorney  General  on  the  part  of  the 
Crown,  and  Sir  Thomas  Wilde  on  the  behalf  of  the  said 
Charles  Lord  Viscount  Canterbury,  and  upon  such  motion 


(a)  See  1  Phil.  307. 
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her  Majesty's  Attorney  General  having  appeared  and  con-        1840^ 
sented  on  the  part  of  the  Crown^  It  is  ordered,  in  accord-  Thb  Qusbk 
ance  with  the  said  draft  of  admissions  so  settled  and  c^SJS^i^T. 
signed  as  aforesaid,  that  the  said  Petition  oi  Bight  do  stand  thb  Qubbn 
amended  as  follo' 
Majesty,"  &c.  &c. 


amended  as  foUows:    "To  the  Queen's  most  excellent  ^ndth«Ba. 

■AM  DX  0OOB« 


Ltnohvrst,  C« 


TURNER  AND  OTHERS  v.  NEWPORT,  H.  W. 
BARRON,  AND  ANN  HIS  WIFE,  AND 
OTHERS. 

184fi 

Lady  Pagb  Turnbb,  the  testatrix  in  the  cause,  died  in  the 


year  1828,  having  by  her  will  directed  the  residue  of  her  nH^pmIt? 
personal  estate  to  be  invested,  and  the  interest  paid  to  the  Put  of  a  testa- 
defendant  Ann  Barron  for  life.    Part  of  this  personal  estate  bS^^I^^^fo, 
consisted  of  the  bond  of  one  Joseph  Howell,  dated  in  Sep-  ^«*  consisted 

of  the  principal 

tember,  1815,  to  secure  a  sum  of  65922.  18«. — ^no  part  of  and  interest  due 
which  had  ever  been  paid.  Prior  to  the  death  of  Lady  ^^^^^ 
Turner,  Howell  had  died,  and  there  was  a  suit  of  Coutts  v.  — **»«  oWigor's 

estate  being 
Oswin  for  the  administration  of  his  estate.     The  defendant  administered 

Ann  Barron,  who  was  the  administratrix  with  the  will  ^th^court^ 

annexed  of  Lady  Turner,  had  proved  this  bond  debt  in  the  "*^  iMoWcnt— 

^  .  a  sum  was  re- 

suit  of  Coutts  0.  Oswin,  and  the  principal  and  interest  ex-  ceiyedtenyein 

ceeding  the  penalty  of  the  bond,  tho  Master  in  the  suit  of  of  the  testatrix, 

Coutts  V.  Oswin  allowed  the  debt  to  the  extent  of  the  *^i<>}'^?«*'  ^-' 

sufficient  to  pay 

penalty  only,  namely,   11,185/.   16«.  (a).    The  assets  of  the  principal 
Howell  being  insufficient   to   pay  his   debts,  a  sum  of  SiJ*  he  tenant 
3848/.  lis.  6d.  was,  under  an  order  dated  July,  1838,  m  the  ^'."**  «'**»« 

'  residue  was  en- 

(a)  Thd  student  wiU  find  some  limited  to  the  penalty.    At  page  interest  at  4  p^ 

information  in  I  C.  P.  Coop.  209»  326  of  that  work  in  the  margin,  cent,  upon 

and  the   following  pages,  upon  and  at  page  227  in  the  text,  "  13  Jjjj^^"^*^ 

the  doctrine  of  the  courts  of  law  Car.  2,"  should  be  read  for  "  10  i^^q^  ^  ^^  ^^^ 

and  equity  respecting  the  amount  Car.  2.''  of  a  year  after 

of  the  debt  to  be  recovered  being  d^^***^'* 

l2 


Nkwport. 
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1846.  suit  of  Coutts  V.  Oswin,  received  by  the  defendant  Ann 
TuaNBR  V.  Barron,  as  the  proportion  of  Howell^s  assets  that  the  estate 
of  Lady  Turner  was  entitled  to  in  respect  of  the  principal 
and  interest  of  her  bond  debt. 

The  Master  having  been  directed  in  taking  the  accounts 
under  the  decree  made  in  the  present  cause  to  distinguish 
principal  monies  from  interest,  apportioned  the  said  sum  of 
8848Z.  17«.  6d.  as  between  the  amount  of  the  principal 
sum  and  the  interest  accrued  thereon  in  the  lifetime  of  the 
testatrix,  Lady  Turner,  [56562.  4s.  9dJ]  and  the  amount  of 
the  interest  accrued  on  the  said  principal  sum  from  the  death 
of  the  said  testatrix,  to  such  time  as  such  subsequent  interest 
did,  with  the  previous  interest,  amount  to  the  penalty  of 
the  bond.  And  the  Master  found  that  the  result  of  such 
apportionment  was,  that  the  sum  of  2843/.  4«.  5cf.,  part  of 
the  said  sum  of  3848/.  175.  Sd.^  was  the  proportion,  which 
he  conceived  ought  to  be  considered  as  having  been  received, 
in  respect  of  what  was  due  for  principal  and  interest  of  the 
said  bond  debt  at  the  time  of  the  death  of  the  said  testa- 
trix; and  that  the  sum  of  1005/.  13^.  li/.,  residue  of  the 
said  sum  of  3848/.  17s.  6c/.,  was  what,  as  the  said  Master 
conceived,  ought  to  be  considered  as  having  been  received 
in  respect  of  the  interest,  which  had  accrued  on  the  said  bond 
debt  after  the  death  of  the  said  testatrix ;  and  the  said 
Master  stated,  that  he  had  included  the  said  sum  of 
1,005/.  I3s,  Id.  in  the  schedule  to  his  report,  purporting 
to  be  an  account  of  interest  monies  accrued  in  respect  of 
the  estate  of  the  testatrix  received  by  the  defendant  Ann 
Barron. 

To  this  report,  the  plaintiffs,  the  remainder-men,  took 
exceptions.  The  first  exception  was,  that  the  Master  had 
included  in  the  schedule  to  his  report,  purporting  to  be  an 
account  of  interest  monies  accrued  in  respect  of  the  estate 
of  the  testatrix,  the  sum  of  1005/.  13«.  Id.y  part  of  the  sum 
of  3848/.  17«.  6d.  received  by  the  defendant,  Ann  Barron, 
from  the  estate  of  Joseph  Howell :  whereas  the  Master 
ought  not  to  have  included  the  said  sum  of  1005/.  135.  Id. 
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tn  such  schedule  to  his  report.  The  second  exception  wiw,  ^  1846, 
that  the  Master  had  apportioned  the  sum  of  3848/.  17^.  6d.  Turner  v. 
between  the  sum  of  66562.  4*.  9rf.,  being  the  amount  of  the  Newport. 
principal  due  on  Howell's  bond,  together  with  the  interest 
accrued  due  in  the  testatrix.  Lady  Turner's  lifetime,  and 
the  amount  of  the  interest  accrued  on  the  said  principal  sum, 
from  the  death  of  the  stud  testatrix  to  such  time  as  such 
subsequent  interest  did  with  the  principal  and  the  previous 
interest  amount  to  the  penalty  of  the  said  bond ;  and  the  said 
Master  by  his  said  report  had  found  that  the  result  of  such 
apportionment  was,  that  the  sum  of  2843/.  4ir.  5c/.,  part  of 
the  said  sum  of  3848/.  175.  6d.,  was  the  proportion  which 
belonged  to  the  corpus  of  the  estate  of  the  said  testatrix, 
as  payable  in  respect  of  what  was  due  for  principal  and  in- 
terest at  her  death ;  and  that  the  said  sum  of  1005/.  13^.  Id, 
was  the  proportion  which  belonged  to  the  defendant  Ann 
Barron,  as  tenant  for  life  of  the  personal  estate  of  the  said 
testatrix,  in  respect  of  the  interest  which  accrued  due  on 
the  said  debt  after  the  death  of  the  said  testatrix :  whereas 
the  Master  ought  to  have  found  and  certified  that  the 
whole  of  the  said  sum  of  3848/.  178.  6d.  belonged  to  the 
corpus  of  the  estate  of  the  said  testatrix. 

It  will  be  perceived  that  the  language  of  the  exceptions, 
owing,  as  it  was  said,  to  the  Master  having  made  some 
alteration  in  the  draft  of  his  report  at  a  period  unusually 
late,  did  not  accord  with  the  language  of  the  report.  The 
objection  on  the  ground  of  this  irregularity  was  not  insisted 
upon ;  and  the  question  argued  was  that  raised  by  the  lat* 
ter  part  of  the  second  exception,  namely,  the  right  of  the 
defendant  Ann  Barron  to  the  1005/.  13^.  id.  which  it  was 
there  stated  the  Master  had  found  to  be  the  proportion 
belonging  to  her  as  the  tenant  for  life,  in  respect  of  the 
interest  accrued  on  the  bond  debt  after  the  death  of  the 
testatrix. 

The  exceptions  came  on  to  be  heard  in  February,  1844, 
before  the  Vice-Chancellor  of  England,  who  allowed  the 
same,  and  made  an  order  declaring  that  the  whole  of  the 
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1846^  S848/.  17*.  6rf.,  reoei?ed  by  the  defendant  Ann  Barron 
Turner  v.  from  the  estate  of  Howell,  was  part  of  the  capital  of  the 
N.WPORT.        testator's  estate. 

His  Honour  said,  that  as  Howell's  estate  had  pro^ved 
insufficient  to  pay  his  debts  in  full,  the  sum  that  was  re- 
covered in  respect  of  the  principal  and  interest  due  on  hia 
bond  was  less  than  the  principal.  That  if  the  bond  had 
been  specifically  bequeathed  to  defendant  Ann  Barron  for 
Kfe,  she  would  have  been  entitled  to  such  interest  as  accrued 
on  it  after  Lady  Turner's  death.  But  Lady  Turner  had 
made  a  general  bequest  of  her  personal  estate,  and  directed 
it  to  be  invested  and  the  interest  paid  to  defendant  Ann 
Barron  for  life.  That  that  only  was  the  personal  estate  of 
the  testatrix  which  was  actually  recovered,  and  the  tenant 
for  life  was  entitled  only  to  the  interest,  which  accrued  on 
the  amount  of  it.  That  if  the  principal  and  interest,  which 
were  due  on  the  bond,  had  been  paid  in  full,  then  the 
defendant  Ann  Barron  would  have  been  entitled  to  the 
interest  that  accrued  on  the  principal  after  Lady  Turner's 
death,  and  also  to  the  dividends  on  the  stock  purchased 
with  the  interest  due  at  Lady  Turner's  death  (a). 

The  defendants  Barron  and  wife  appealed  from  the  Vice* 
Chancellor's  order  allowing  the  said  exceptions  to  the  Lord 
Chancellor. 

Mr.  K.  Parker  J  Mr.  J.  Parker,  Mr.  Parry  ^  Mr.  Free- 
ling,  and  Mr.  Fleming  appeared  for  the  di£krent  parties. 

The  Loan  Chancellor  said,  that  in  the  administration  of 
Lady  Turner's  estate  a  portion  of  it  turned  out  to  be  a 
debt,  which  could  not  be  paid  in  full.  That  there  having 
been  a  suit  for  the  administration  of  the  estate  of  the  debtor, 
in  which  a  decree  had  been  made,  the  defendant  Ann 
Barron,  who  was  both  the  administratrix  of  Lady  Turner 
and  the  tenant  for  life  under  her  will,  had  of  course  been 
prohibited  from  proceeding  to  recover  the  debt.  That  but 
for  the  pendency  of  that  suit  she  might  have  enforced  the 
payment  of  the  debt  and  recovered  a  proportion  of  it,  greater 
(a)  See  Turner  v.  Newport,  14  Sim.  33. 
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or  smaller ;  but,  suppoeing  she  had  only  recovered  5s.  in  the  1846. 
pound,  she  would  as  the  tenant  for  life  at  all  events  have  turnbr  ^. 
been  entitled  to  interest  on  such  5^.  in  the  pound  from  the  i^^^i^o^t. 
time  when  such  5«.  in  the  pound  should  have  been  paid* 
That  it  could  hardly  have  struck  the  Court  below,  when  the 
exceptions  were  argued,  that  the  administratrix,  the  tenant 
for  life,  had  been  prohibited  from  proceeding  to  recover  the 
debt.  That,  whatever  might  be  done  in  other  cases,  it 
would  obviously  be  extremely  unjust  in  such  a  case  to  act 
upon  the  principle  contended  for  by  the  respondents.  That 
it  appeared  to  him  to  be  very  obvious,  that  the  case  fell 
within  the  ordinary  rule  of  administering  an  estate.  There 
was  a  sum  realised,  and  when  a  sum  was  realised  the 
question  was,  how  much  of  it  was  to  be  considered  capital 
as  between  the  parties,  the  tenant  for  life  and  the  remainder- 
man, and  how  much  of  it  was  to  be  considered  as  interest 
between  the  parties,  the  tenant  for  life  and  the  remainder- 
man. That  he  had  not  materials  before  him  for  ascer- 
taining that ;  because  in  such  a  case  a  great  deal  might  turn 
upon  the  history  of  the  debtor^s  estate,  out  of  which  the 
money  ultimately  came.  That  if  the  debtor's  estate  was 
composed  of  a  fund  not  producing  any  interest  at  all,  it 
was  obvious  that  the  longer  the  realisation  of  any  claim 
upon  it  was  protracted,  the  greater  the  injury  to  those 
interested  in  the  capital.  That  every  year  a  sum  was 
added  to  the  claim  by  way  of  interest,  and  yet  the  estate 
of  the  debtor  was  not  increasing  during  the  delay.  That 
those,  who  were  interested  in  the  ultimate  fund  of  the 
estate  to  which  the  debt  belonged,  instead  of  getting  lOsi, 
in  the  pound,  might  by  the  delay— interest  being  added— 
only  get  6^.  in  the  pound.  That  it  might  be  so,  or  might  not 
be  so ;  that  it  might  be  that  interest  was  produced,  or  it 
might  be  that  no  interest  at  all  was  produced.  You  could 
only  get  at  that  by  investigating  the  estate  of  the  debtor. 
That  it  was  obviously  impossible  to  say  iu  the  case  before 
him,  that  the  tenant  for  life  was  to  go  without  any  part  of 
the  interest.    That  it  was  abo  impossible  to  say  that  he 
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^^^  ,  was  to  have  the  whole^  or  what  part  he  was  to  have.  That, 
Turner  v.  Under  tbose  circumstances,  it  was  one  of  those  cases  in 
which  the  Master  must  ascertain  what  was  the  value  of  the 
bond  at  the  end  of  a  year  after  the  testator's  death,  and 
follow  that  up  by  allowing  4/.  per  cent,  on  such  sum,  that 
is  to  say,  on  what  should  appear  to  be  the  value  of  the 
debt  at  that  period.  That  the  Master,  after  what  had  taken 
place,  and  looking  into  the  proceedings  in  the  cause  for 
administering  the  estate  of  the  debtor,  could  have  no  great 
difficulty  in  coming  to  a  satisfactory  conclusion  on  the 
value  of  the  bond  at  the  end  of  a  year  after  the  testator^s 
death. 


CABB8  UPON  THB  QUESTION,  WHAT  INCOME  THE  TENANT  FOB 
LIFE  OF  RESIDUE  IS  ENTITLED  TO,  AND  WHEN  THE  SAME  IS 
TO   BEGIN. 

WhatnnotvpoD  What  is  not  upon  proper  security  must  be  sold  and 
must  be  sold  invested  in  3  per  Cents.,  and  the  dividends  paid  to  the 
r^"S."  tenant  for  life. 

and  the  divi- 

dends  paid  to  This  doctrine  has  now  been  established  for  nearly  half  a  century, 
life.  The  following  are  a  few  only  of  the  numerous  cases  under  this  head. 

Where  there  In  Gibson  v.  Bott,  7  Ves.  Sd^  the  testator  directed  his  trustees 

was  a  du>ectioii  ^  gQ^jj  ^  conveniently  might  be  after  his  decease  to  sell  the 
sovemment  or  residue  of  his  personal  estate  and  invest  the  proceeds  upon  real 
real  securities,  or  government  securities.  Thetestator  died  on  the  14thApril,  1799. 
Part  of  the  estate  consisted  of  a  leasehold  farm  upon  which  there 
was  considerable  live  and  dead  stock.  The  farm  was  managed  by 
the  executors  tin  Michaelmas  1 799>  when  it  was  sold  together  with 
the  stock.  Between  the  testator^s  death  and  the  sale  a  large  profit 
was  produced  by  the  farm.  The  tenant  for  life  claimed  to  be  en- 
titled to  receive  the  whole  of  the  profit  of  the  farm  and  stock  between 
the  period  of  the  testator's  death  and  the  sale.  On  her  behalf  it 
was  argued,  that  the  most  rational  construction  of  the  will  was,  that 
she  should  receive  the  whole  of  the  increase  as  interest  and  profit^ 
as  she  would  if  the  property  consisted  of  debts,  or  any  other 
subject  yielding  annual  profit.     Lord  Eldon  said>  that  the  best 
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decree  in  the  cause  would  be  to  declare  that  the  property  to  be  l^^ 
converted  (the  farm  and  stock)  had  been  converted  in  a  reasonable  t^i^^sii  p, 
time,  and  that  the  persons  entitled  for  life  should  have  the  interest  Newport. 
from  that  conversion. 

In  Dimes  v.  Scott,  4  Russell,  1 95,  the  testator  directed  that 
his  executor  should  invest  the  residue  of  his  personal  estate  on 
government  or  real  securities,  as  to  him  should  seem  meet.    The 
testator  died  in  1802.     Part  of  his  property  was  at  the  time  of 
his  death  invested  in  a  fund  of  the  East  India  Company  called  the 
Decennial  Loan,  and  the  executor  suffered  it  to  remain  upon  that 
security  till  1813,  when  the  loan  was  paid  off  and  the  proceeds  of 
the  testator's  share  were  invested  in  Consols.    The  executor  had 
paid  to  the  tenant  for  life  the  full  interest  of  this  Indian  security, 
and  the  Master,  in  taking  the  accounts  directed  by  the  decree,  had 
allowed  those  payments.     Lord  Gifford  said  that  that  was  the 
first  case  where  the  corpus,  remaining  imperishable,  had  produced 
for  a  limited  time  a  larger  interest  than  it  would  have  yielded, 
had  it  been  laid  out  in  England.     That  there  the  principal  waa 
secure ;  but  it  was  lent  out  in  a  foreign  country  at  a  higher  rate 
of  interest,  than  could  have  been  obtained  at  home.    The  question 
was,  should  the  excess  of  interest  thus  obtained  be  applied  to 
increase  the  corpus  of  the  fund.    That  he  was  at  first  struck 
with  the  difficulty  and  harshness  of  compelling  an  executor,  who 
found  property  of  his  testator  lent  out  at  a  higher  rate  of  interest 
than  could  be  gotten  here,  to  invest  it  in  the  ^3  per  Cents.,  but  on 
looking  at  the  authorities,  and  the  language  used  by  Lord  Eldon 
in  deciding  them,  he  thought  himself  bound,  though  that  case 
was  a  very  hard  one,  to  apply  to  it  the  rule,  which  had  been  laid 
down.    He  must  say  that  those  payments  to  the  tenant  for  life 
were  an  improper  application  of  the  trust  monies.    That  it  was 
the  duty  of  Uie  executor  to  have  sold  that  debt  due  from  the  East 
India  Company,  and  to  have  invested  the  money  in  the  ^3  per 
Cents. ;  then  the  tenant  for  life  would  have  received  only  the 
dividends,  which  the  stock  so  purchased  would  have  produced. 
That  he  must  therefore  disallow  (though  reluctantly)  these  pay- 
ments to  her  so  far  as  they  exceeded  the  dividends  on  that  amount 
of^3  per  Cent,  stock. 

There  was  an  appeal  to  the  Lord  Chancellor.  Lord  Lynd- 
hurst  said,  that  the  executor  was  entitled  to  have  credit  only  for 
the  dividends  on  so  much  £3  per  Cent,  stock,  as  would  have 
been  purchased  with  the  proceeds  of  the  testator's  share  of  the 
Indian  loan,  if  the  conversion  had  taken  place  at  the  proper 
time.     On  the  other  hand,  he  was  chargeable  with  the  whole 


154 


REPORTS  IN  CHANCERY, 


1846. 

TUBNS&  V. 


of  the  difference  between  the  amount  of  those  dmdends  and 
the  amount  of  the  sums  which  had  been  received  in  respect  of 
interest  on  the  money  which  was  continued  in  the  loan.  He 
thought,  therefore,  that  the  judgment  of  Lord  Giflbrd  must  be 
affirmed  (a). 

In  Mehrtens  v.  Andrews,  3  Beav.  72,  the  testator  directed  that 
the  residue  of  his  estate  should  be  converted  into  money  and 
invested  at  interest  on  government  or  *'  other"  securities.  Part  of 
the  estate  consisted  of  leasehold  property,  which  was  unconverted. 
The  Master  of  the  Rolls  said,  that  if  the  matter  had  been  rightly 
conducted  the  leases  would  have  been  sold  on  the  testator's  death. 


Anexecator, 
compelled  to 
aocount  for  the 
excess  of  pay- 
ments to  te- 
nint  for  life, 
is  not  entitled 
to  the  acci- 
dental adyin* 
tage  that  the 
property,  when 
invested,  pro- 
dnoed  more 
thanif  it  had 
heeninyested 
at  the  end  of 
the  twelve 
months. 


(a)  In  making  the  inquiries  di- 
rected by  Lord  Gifford,  it  ap- 
peared that  the  proceeds  of  the 
Indian  security  had  purchased, 
when  the  loon  was  pud  off  in 
1813,  8262.  more  £3  per  Cents, 
than  the  same  would  have  pur- 
chased, if  the  conversion  and  in- 
vestment had  been  made  at  the 
•nd  of  a  year  from  the  testator's 
death. 

It  was  contended  before  Lord 
Lyndhurst,  on  the  part  of  the 
executor,  that  to  the  extent  of  the 
increase  of  the  fund,  in  conse- 
quence of  the  neglect  to  sell  and 
invest,  he  would  be  entitled  to 
indemnify  himself  for  the  liability 
which  the  suit  sought  to  throw 
upon  him.  Lord  Lyndhurst, 
after  stating  this  contention,  said 
he  should  take  time  to  consider 
whether  in  such  a  case,  when  the 
fund  had  not  been  actually  con- 
verted, and  had  in  consequence 
of  that  circumstance  yielded  a 
larger  annual  income,  the  execu- 
tor was  to  be  charged  with  all 
the  sums  actually  received  by 
him,  while  the  allowances  to  him 
in  respect  of  payments  to  the  te- 
nant for  life  were  to  be  measured 
by  the  consideration  of  what  she 
would  have  received  if  the  con- 


version had  taken  place  within  a 
year  after  the  testator's  death. 

On  a  subsequent  day  his  Lord- 
ship said,  it  had  been  argued 
that  if  the  testator's  share  of  the 
Decennial  Loan  had  been  sold,  and 
the  produce  invested  in  stock  at  the 
end  of  a  year  from  the  testator's* 
death,  the  sale  would  have  been 
much  less  advantageous  to  the 
estate  than  the  course  which  had 
been  actually  followed;  and  that 
if  the  executor  was  to  be  charged 
for  not  having  made  the  conver- 
sion at  the  proper  time,  he  ought 
on  the  other  hand  to  have  the 
benefit  of  the  advantage,  which 
had  accrued  from  his  course  of 
conduct.  The  answer  was  this : 
— With  respect  to  the  prindpal 
sum,  at  whatever  period  the  share 
of  the  Decennial  Loan  was  sold, 
the  estate  must  have  the  whole 
amount  of  the  stock  that  was 
bought,  and  if  it  was  sold  at  a 
later  period  than  the  rules  of  the 
Ck>urt  require,  the  executor  was 
not  entitled  to  any  accidental 
advantage  thence  arising. 

It  wiU  be  noticed  that  the  lan- 
guage of  Lord  Lyndhurst  does 
not  apply  very  closely  to  the  facts 
of  the  case. 
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the  produce  would  have  been  inTested,  the  income  would  have         1846. 

been  paid  to  the  tenants  for  life,  and  the  capital  preserved  for  T^m^ ^i^  ^^ 

those  entitled  in  remainder.    What  was  to  be  ascertained  was  the  Newport. 
value  of  the  leases  at  the  time  when  they  ought  to  have  been 
sold. 


The  testator  by  hu  will  has  directed  that  the  residue  of  his  Wyaii  v. 
personal  estate  should  be  placed  out  on  good  freehold  security.  ^^^^^^' 
The  testator  died  in  May,  1826.    His  executor  converted  the  ^^^^^^^' 
personal  estate,  and  it  seems  that  since  March,  1840,  he  has  had  to  lay  oat  upon 
a  sum  of  300/.  in  his  hands,  and  upon  which  the  biU  filed  in  ^^f"^^ 
June,  1842,  seeks  that  he  may  pay  interest.    The  executor  says  not  able  to  find 
that  he  was  always  ready  to  invest  the  money  upon  a  good  freehold  ^T>  retaining 
security,  but  that  he  was  not  able  to  procure  any  good  freehold  his  bands, 
security.    Now  evidence  has  been  gone  into  in  the  cause,  but  it 
has  not  been  shown  that  there  was  any  freehold  security  procurable 
up  to  the  time  of  the  filing  of  the  bill.    The  executor  ought  only 
to  be  made  to  pay  interest,  supposing  there  has  beeu  any  breach 
of  trust.    No  breach  of  trust  has  been  made  out.    If  there  was 
any  person,  who  had  a  proper  security  and  was  willing  to  borrow 
the  money  which  was  to  be  invested,  it  was  the  business  of  the 
parties  beneficially  entitled  to  inform  the  executor  of  that  oppor- 
tunity, and  if  he  then  refused  to  lend  the  money,  it  would  be  a 
breach  of  trust,  which  the  Court  would  punish  in  the  manner 
asked  by  the  bill.  Wyait  v.  WaUaee,  Y.  C.  Eng.  Nov.  1843. 


In  Sndth  v.  WUkmaim,  Seton,  74,  the  testator  had  directed  that  Where  tbere 
all  the  residue  of  his  personal  estate  should  be  secured  at  interest  ^  ^^^J[^ 
by  his  executors  (a).     Lord  Loughborough  by  his  decree,  9  Feb-  on  goyemment 
ruary,  1798,  referred  it  to  the  Master  to  inquire  what  part  of  the  ^JJ»^  •^"^- 
testator's  estate  invested  in  the  funds  at  the  time  of  his  death  did 
not  consist  of  Bank  3  per  Cent.  Annuities,  and  what  dividends 
would  have  accrued  if  such  of  the  said  funds  not  being  Bank 
3  per  Cent.  Annuities  had  been  sold,  and  the  money  arising 
thereby  had  been  laid  out  in  the  purchase  of  Bank  3  per  Cent. 
Annuities. 

In  Howe  v.  Lord  Dartmauth^  7  Ves.  137>  there  was  a  bequest 

(a)   Thifi  has  been  ascertained  by  reference   to   the   registrar's 
book. 
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1846.  of  all  the  testator's  personal  estate  for  life  (a).  Part  of  the  estate 
TuRNKR  V.  consisted  of  Bank  Stock,  and  Long  and  Short  Annuities.  Under  a 
Newport.  decretal  order  of  7th  May,  1796,  the  tenant  for  life  had  received 
for  interest  and  dividends  upon  the  Bank  Stock  and  the  liOng  and 
Short  Annuities  much  larger  sums  than  she  would  have  heen  en« 
titled  to,  if  those  funds  had  heen  sold  immediately  after  the  tes- 
tator's decease  and  the  produce  invested  in  the  £3  per  Gent.  Con- 
sols. Two  questions  were  raised ;  first,  whether  the  tenant  for  life 
was  not  entitled  to  the  annual  produce  of  the  personal  estate  at 
the  death  of  the  testator ;  and  next,  if  she  was  not,  whether  the  pay- 
ments in  excess  ought  not  to  he  called  hack.  On  the  one  side  it 
was  said  that  under  every  such  will  the  Court  had  always  sold 
this  sort  of  property,  if  there  was  any  wearing-out  Amd  not  spe- 
cifically given,  or  any  fimd  as  to  which  the  tenant  for  life  had  an 
advantage  over  those  in  remainder.  That  that  was  to  he  found 
in  every  decree,  and  was  so  familiar  that  no  report  of  such  a  case 
was  to  he  met  with  in  print.  On  the  other  side  it  was  said  (and 
Sir  Samuel  Bomilly  was  the  leading  counsel),  that  the  rule  con- 
tended for  was  one  founded  in  convenience.  That  there  was  no 
fixed  principle,  that  executors  were  hound  of  necessity  to  make  the 
conversion  at  the  testator's  death,  or  any  given  time  afterwards. 
That  the  executor  ought  not  to  change  a  permanent  fund  pro- 
ducing a  larger  interest  to  another  producing  a  smaller,  if  such 
conversion  was  not  required  for  the  payment  of  dehts  ;  that  the 
hahit  was  to  do  it  when  the  executor  was  called  into  this  court, 
not  where  he  was  not  called  upon  and  no  question  was  raised. 
That  the  question  as  to  what  was  to  he  done  with  the  dividends 
received,  particularly  upon  the  Bank  Stock,  was  one  of  considerable 
novelty.  That  with  reference  to  the  Bank  Stock,  as  distinguished 
from  the  Long  and  Short  Annuities,  no  case  had  estabUshed  that 
the  executor  had  done  wrong  by  paying  to  the  tenant  for  Ufe  the 
interest  of  a  permanent  fund,  though  producing  more  than  if  the 
^  property  was  vested  in  the  £3  per  Cents.    That  upon  that  hypo- 

thesis it  would  be  necessary  for  the  executor  immediately  to  caU 
in  all  the  securities.  Bank  Stock,  Lidia  Stock,  mortgages,  &c. 
and  to  invest  the  whole  in  the  £3  per  Cents. 

Lord  Eldon  said,  that  from  general  recollection  he  was  asto- 
nished when  it  was  doubted,  that  there  was  a  general  rule  that 
perishable  funds  were  to  be  converted  in  such  a  way  as  to  produce 

(a)  The  will  was  that  of  Lord  Strafford,  See  5  Beav.  55S,  and 
Strafford,  and  was  tbe  subject  of  10  C.  &  Fin.  508.  It  contained  no 
the  recent  suit  of  Byng  v.  Lord     direction  to  convert  and  invest. 
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capital  bearing  interest.  That  he  had  considered  the  practice  to  1B46. 
be,  that  the  first  moment  the  obsenration  of  the  Court  was  drawn  turnbr  v, 
to  the  fact,  the  Court  would  not  permit  property  to  be  laid  out  Nxwpoat. 
or  to  remain  upon  such  funds,  under  a  direction  to  lay  it  out  on 
government  or  real  securities  (a) ;  but  would  immediately  order 
it  to  be  converted  into  that,  which  the  Court  deemed  for  the  ex- 
ecution of  trusts  a  government  security.  That  Bank  Stock  was  as 
safe,  he  trusted  and  believed,  as  any  government  security ;  but 
it  was  not  government  security ;  and  therefore  the  Court  did  not 
lay  out  or  leave  the  property  in  Bank  Stock  (b)  ;  and  what  the 
Court  would  decree  it  expected  from  trustees  and  executors. 
That  the  Court  had  ordered  £4  per  Cents,  and  £5  per  Cents,  to  be 
sold  and  converted  into  £3  per  Cents.  That  however  likely  or  not 
that  they  might  be  redeemed,  the  Court  looked  at  them  as  a  fund 
that  was  not  permanent,  though  it  might  remain  for  ever :  and 
considered  that  from  that  quality  there  was  an  advantage  to  the 
present  holder,  who  got  more  interest  because  they  were  liable  to 
be  redeemed.  That  the  Court,  however,  would  not  permit  a  real 
security  to  be  called  in  without  an  inquiry  whether  it  would  be 
for  the  benefit  of  every  person ;  and  it  was  accident  that  some 
part  of  the  assets  would  produce  more  interest  than  a  genuine 
trust  security.  In  some  instances  there  was  little  doubt  it  might 
be  not  only  for  the  benefit  of  the  tenant  for  life,  but  for  the  sub- 
stantial interest  of  the  remainder-man,  that  the  property  should 
not  be  shifted  from  a  good  real  security  (c).    That  if  the  principle 

(a)  It  has  been  already  men-  only  to  pay  the  dividends  and 

tioned  that  the  will  in  the  case  interest  until  such  time  as  the 

before  the  Court  contained  no  di-  government  paid  off  the  capital, 

rection  of  this  kind.  and  it  was  not  in  the  power  of 

Bank  Stock.     (^)  in  a  case  before  Lord  Hard-  the  directors  to  bring  any  loss 

wicke,  CTrafford  v.  Boehm,  3  Atk.  upon  such  annuities,  and  there- 

443)  there  was    a  direction   in  fore  the  same  were  only  and  pro- 

the  will  to  lay  out  trust  money  in  perly  good  securities.    See  further 

government  funds  or  other  good  the  observations  ofthe  Court  upon 

securities.      His   Lordship   said  Bank   Stock  in  Mills  v.  Mills, 

that  Bank  Stock  was  not  to  be  stated,  post,  page  160. 
considered  as  a  good  security,  be-         (c)  Lord  Eldon  said  that  if  any  ite  Am/. 

cause  it  depended  upon  the  ma-  orders  had  been  made,  authorising  in  general  the 

nagement  of  the  governors  and  the  investment  of  the  property  of  Court  will  not 

directors,    and    was    subject   to  infants  or  lunatics  upon  mortgage,  ^7<>"tthe 

losses  $  but  the  Bank  Annuities  there  must  have  been  either  very  fantsimd  luna- 

were  of  a  different  consideration,  special  circumstances,  or  the  at-  tics  upon  mort- 

That  the  directors  had  nothing  to  tention  of  the  Court  could  never  fi»^* 

do  with  the  principal,  and  were  have  been  drawn  to  the  point. 


us 
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^^ FV 

Tn&NVB  V. 
Nbwpoat. 


was,  when  the  ohservadon  of  the  Court  was  thrown  upon  it,  that 
the  Court  would  order  the  conversion,  it  ought  to  he  considered 
to  all  practicable  purposes  as  converted,  when  it  could  be  first 


That  he  recollected  an  application 
of  the  kind  having  been  made  to 
Lord  lliurlow,  to  whom  prece- 
dents of  similar  orders  were  pro- 
duced, but  which  Lord  Thurlow 
refused  to  follow.  That  where 
the  infimt,  or  the  lunatic,  had  con- 
siderable other  property,  it  might 
in  some  cases  be  done.  In  other 
cases  it  might  be  for  the  benefit 
of  the  infisnt  or  lunatic,  as  where 
the  object  was  to  prevent  a  strsnger 
from  acquiring  an  incumbrance 
upon  sn  estate  in  which  the  infant, 
or  lunatic,  or  his  family  was  in- 
terested. That  wherever  it  was 
done  there  must  of  course  be  a 
reference  to  the  Master,  and  the 
mortgage  must  be  the  first  in- 
cumbrance, end  the  sum  advanced 
must  bear  only  a  certain  propor- 
tion to  what  the  Master  should 
find  to  be  the  value  of  the  estate, 
so  as  to  allow  for  possible  dete- 
rioration, and  the  costs  of  any 
proceedings  to  realize  the  security, 
in  case  of  any  default  in  payment 
of  principal  and  interest.  EeFmsi, 
L.  C.  July,  1817. 

It  is  said  that  the  money  ad- 
vanced ought  not  to  exceed  two 
thirds  of  the  value  of  the  land. 
S/tcAficy  V.  Sewell,  1  Myl.&Cr.l6. 

The  case  alluded  to  by  Lord 
Eldon  was  probably  Ex  parte  Co- 
tkorpe,  1  Ck)x,  182.  That  was  an 
application  to  lay  out  on  mortgage 
a  sum  of  3,0002.  in  the  hands 
of  the  Accoimtant  General  be- 
longing to  the  lunatic's  estate. 
Several  orders  of  the  same  nature 
were  produced,  which  had  been 
made  in  that  lunacy ;  but  Lord 


Thurlow  said  that  although  he 
was  perfectly  convinced  by  what 
was  stated  to  him  that  the  security 
was  perfectly  good,  yet  he  could 
not  permit  such  a  precedent  to  be 
made.  That  he  was  aware  that 
in  former  times  the  Court  had 
laid  out  the  money  not  only  of 
lunatics,  but  of  infimts  in  this 
manners  but  in  later  times  the 
Court  had  considered  it  as  im- 
proper to  invest  any  part  of  the 
lunatic's  estate  upon  a  private  se- 
curity, and  it  would  be  a  dan- 
gerous precedent  to  break  in  upon 
that  rule.  He  therefore  directed 
the  money  to  be  laid  out  in  the 
£3  per  Cent.  Bank  Annuities. 

See  further,  JNMary  v.Nor6«ry, 
4  Madd.  191  s  Ex  parte  EOiee, 
Jac.  234;  BidgewtjfB,  Mi$iar§,  I 
Hog.  309,  and  Ex  parte  Jokuom, 
1  Moll.  128. 


Where  there  has  been  the  usual  Wademm  v. 
decree  for  the  administration  of  a  ^^"*«- 
trust  estate,  it  is  the  duty  of  the^^°*** 
trustees  —  notwithstanding    they  should  not 
may  have  power  to  invest  upon  '*y  ^^^  ™o- 
mortgage— it  is  their  duty  to  come  ^^^ge 
to  the  Court.     They  ought  to  without  the 
have  the  approbation  of  the  Mas-  previous 
ter  and  the  Court,  before  they  J^PJ^*"^" 
advance  money  upon  mortgage :  Court, 
although  if  there  had  been  no 
suit  they  would  have  been  jus- 
tified in  so  doing.     Wadeson  v. 
Duke,  L.  C.  June,  1817. 


Where  the  will  contains  no  di-  Investment 

rection  to  invest  in  any  particular  ^^  **?"* 
__    w      «  . ,      -  monies  on 

way.  Lord  Alvanley  seems  to  have  mortgage. 
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oonyerted.    That  was  the  general  inference  from  the  principle.         1846. 
There  must  be  an  account  as  to  the  Long  and  Short  Annuities  and  m^^^  ' 
the  Bank  Stock  from  the  time  at  which  the  same  would  have  been  Nxwpoat. 
conyerted,  if  the  obserration  of  the  Court  had  been  drawn  to  the 
fact,  that  the  executors  were  possessed  of  those  funds. 

In  Feanu  t.  Young^  9  Yes.  549,  stated  in  a  subsequent  page. 
Lord  Eldon  said  that  the  rule  as  to  personal  estate  was,  that  what 
was  not  specifically  given,  and  consisted  of  an  interest  wearing 
out,  or  an  interest  at  present  saleable,  but  in  point  of  enjoyment 
future,  the  whole  was  converted  into  money,  in  a  question  between 
the  tenant  for  life  and  the  remainder-man. 

In  HoUand  t.  Hughea,  16  Yes.  114,  Sir  William  Grant  said, 
that  when  an  executor  neglected  his  duty,  either  by  not  making 
iuTestments,  or  by  not  converting  the  residuary  estate  standing  in 
other  funds  into  the  £^  per  Cents.,  such  neglect  could  not  vary  the 
rights  of  other  parties.  The  interests  of  remainder-men  and  the 
tenant  for  life  of  personal  estate  were  judged  of  according  to  that 
duty,  and  they  were  placed  in  the  same  situation  as  if  the  executor 
had  performed  it. 

In  Crawley  t.  Crmoley,  7  Sim.  427,  the  question  was,  in  what 
way  a  redeemable  annuity  of  400/.  for  sixty  years,  and  which  the 
executors  had  been  unable  to  sell,  was  to  be  dealt  with.  The 
Yice-Chancellor  said,  that  until  the  executors  could  sell  the 
annuity  they  must  invest  the  payments,  and  that  the  interest  of 

considered    that    the    executor  is  said  occasionally  to  be  taken  in 

might  either  lay  out  the  money  some  analogous  cases  in  our  da3r8. 

upon  real  estates  or  upon  govern-  The  Master  sent  the  abstract  to 

ment  securities.    See  Pocoek  v.  some  able  counsel,  and  did  not 

Reddkufton,  5  Yes.  800.     There  approve  of  the  security  until  he 

the  trustees  were  directed  to  con-  had  his  opinion, 

vert  the  eflfects  into  ready  money,  A  trustee,  or  executor,  who  has 

and  place  the  same  out  at  interest  no  special  power  to  lay  out  on 

at  their  discretion.    When  Lord  mortgage  will  now  act  more  pru- 

Alvanley  first  practised  at  the  bar,  dently  in  confining  his  invest- 

he  must  have  daily  seen  orders  of  ments  to  Consols.  As  Sir  William 

the  Court,  that  the  trustees  should  Grant  said  in  HoUand  v.  Hughes, 

layout  upon  mortgage  money  of  16  Yes.  114,  the  £3  per  Cents. 

the  suitors  in  thor  hands.   Those  is  the  fond  in  which  the  Court 

orders  were  very  common  prior  to  not  only  makes  all  the  invest- 

the  creation  of  the  office  of  Ac-  ments  of  money  paid  in  under 

countant  General.    The  course  of  its  jurisdiction,  but  in  which  it 

the  Master  with  reference  to  those  holds   that   executors  ought  to 

orders  was  similar  to  that,  which  make  investments. 
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1846.         the  inveBtmeiits  would  be  payable  to  the  tenant  for  life  of  the 

'  residue. 

NEWPoaT?  In  MilU  v.  Mills,  7  Sim.  501,  it  appeared  by  the  Master's 

report  that  the  testator's  estate  consisted  amongst  other  things  of 
leasehold  property,  turnpike  securities,  and  Bank  Stock,  and  that 
the  tenant  for  life  had  received  the  income  from  the  testator's 
death.  The  Yice-Chancellor  said  that  the  leaseholds  must  be 
sold,  and  the  Bank  Stock  also ;  and  that  the  Bank  Stock  must  be 
sold  not  because  it  was  not  a  permanent  fund,  but  because  it  de- 
pended on  the  will  of  the  directors  of  the  bank  whether  the  casual 
profits  (which  were  full  as  Taluable  as  the  ordinary  profits)  should 
go  to  tenants  for  life  or  should  form  part  of  the  capital  of  the  stock : 
and  this  Court  would  not  allow  the  interest  of  tenants  for  life  and 
remainder-men  to  depend  on  the  directions  that  the  bank  might 
think  proper  to  give  respecting  bonuses  (a).  The  tenant  for  life 
must  reftmd  what  she  had  reedved  more  than  she  would  have  re- 
ceived if  the  leaseholds  and  Bank  Stock  had  been  sold,  and  the 
proceeds  invested  in  the  S3  per  Cents.,  and  there  must  be  an 
inquiry  whether  the  turnpike  securities  were  real  and  permauent 
securities ;  that  was,  whether  they  permanently  yielded  the  inte- 
rest that  was  payable  on  them. 


The  rule  of  In  Holland  v.  Huffhes,  16  Ves.  Ill,  S.  0.  3  Mer.  685,  the 

ment'in  iBS^*'  t^st^^r  died  in  Calcutta  in  1802.     A  hirge  part  of  his  property 
per  Cents.,  and  was  invested  upon  securities  there,  and  bore  interest  at  \2L  per 
dJddenL tottTe  ^"*-     '^^  parties  afterwards  came  to  England.     It  was  con- 
tenant  for  life,    tended  that  the  tenant  for  life  ought  to  account  for  all  the  interest 
held  not  ^  *P-   beyond  what  the  property  would  have  produced,  if  remitted  to 
parties  were  in    this  country  and  invested  in  the  £3  per  Cents,  immediately  after 
the  East  Indies,  the  testator's  death.     Sir  William  Grant  said  that  the  principle 
of  Howe  V.  Lard  Dartmouiht  upon  which  the  demand  against 
the  tenant  for  life  was  sustained,  was  not  applicable  to  a  case 
under  those  circumstances ;  but  that  both  parties  having  come  to 
this  country^  the  remainder-man  had  a  right  to  have  the  fund 
brought  here  and  invested  ;  and  the  income  of  the  tenant  for  life 
must  undergo  a  consequential  reduction  ;  but  while  the  property 
remained  in  India  the  tenant  for  life  was  entitled  to  what  it 
produced. 


(a)  See  the  note,  ante,  page  157* 
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In  Holder  v.  Holder,  cited  7  Ves.  146,  none  of  the  drcum-  1846. 

stances  of  which  are  stated,  an  account  was  directed  of  all  the  xurnir  « 

excess  that  had  been  received  [by  the  tenant  for  life].  Newport. 

In  Craneh  t.  Craneh,  7  Ves.  141,  in  the  note,  the  decree  had  Cases  in  which 

directed  a  sum  of  £5  per  Cent.  Bank  Annuities  to  be  brought  into  jJtcthSrth^ 

court,  and  the  dividends  to  be  paid  to  the  tenant  for  Hfe.     There  was  a  direction 

was  afterwards  a  report  of  the  Master,  showing  unsold  leasehold  *®  ^"^®**  ^^ 

*  ,  government  or 

premises :  and  then  there  was  an  order  of  July,  1 797,  that  the  real  securities. 

£b  per  Cent.  Bank  Annuities  should  be  sold,  and  the  proceeds 

laid  out  in  £3  per  Cent.  Annuities,  and  that  the  dividends  of 

such  £3  per  Cent.  Annuities  should  be  paid  to  the  tenant  for 

life ;  and  an  inquiry  was  directed,  whether  it  would  be  for  the 

benefit  of  the  persons,  entitled  to  the  residue,  to  have  the  leasehold 

premises  sold,  and  if  it  would  be  for  their  benefit,  then  it  was 

ordered  that  the  same  should  be  solcl,  and  that  the  money  should 

be  laid  out  in  the  £3  per  Cents.,  and  the  dividends  paid  to  the 

tenant  for  life. 

In  7  Ves.  142,  in  the  note,  six  other  cases  are  mentioned,  in 

which  £5  per  Cent.  Annuities,  £4  per  Cent.  Annuities,  and  Short 

Annuities  were  directed  to  be  sold,  and  the  proceeds  laid  out 

in  £3  per  Cents. :  but  the  dates  of  the  decrees  or  orders,  and 

the  drcumstances  of  the  cases,  are  not  mentioned. 


In  Baymmd  Ch,  J.  ^  FentrU,  3  Geo.  II.  1729,  3  Viner,  18,  where  there 
plac.  3,  which  was  the  case  of  Lord  Holt's  will,  the  residue  of  the  ^*f  *  direction 
personal  estate  (it  is  presumed  that  by  the  will  it  was  directed  to  i^^^ 
be  invested  in  land)  was  decreed  to  be  laid  out  in  the  purchase  of 
land  to  be  settled  according  to  the  directions  in  the  will,  and, 
until  proper  purchases  could  be  made,  the  money  was  to  be  put 
out  on  government  or  other  securities  (a),  with  the  approbation  of 
the  Master,  and  the  interest  of  the  money  was  to  be  paid  to  such 
persons,  as  should  be  successively  entitled  to  the  rents  of  the  lands 
when  purchased. 

(a)  The  date  of  the  decree  is  care  of  the  suitors'  monies  the  in- 
not  mentioned,  but  as  Lord  Holt  vestments  were  made  in  the  Mas- 
died  in  1709»  and  there  was  no  ters' names,  and  on  any  securities 
Accountant-General  until  1726,  they  pleased.  In  the  above  case, 
there  is  no  doubt  that  the  decree  part  of  the  money  was  laid  out  in 
was  made  long  prior  to  the  exist-  South  Sea  Annuities.  Upon  what 
ence  of  that  office.  As  is  pre-  security  the  remaining  money  was 
sently  stated  (see  note,  post,  p.  laid  out  does  not  appear. 
I64\when  the  Masters  had  the 
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1846.  In  Powell  v.  Cleaver j  7  Yes.  142,  in  the  note,  the  testator 

TnRKBR  V.  directed  the  residue  of  his  personal  estate  to  be  laid  oat  in  the 
Newport.  purchase  of  lands.  By  an  order  of  January,  1 788,  Long  Annuities 
and  India  Stock  belonging  to  the  testator  at  his  death  were 
directed  to  be  sold,  and  the  produce  laid  out  in  £S  per  Gent. 
Annuities ;  and  as  to  the  Bank  £4  per  Cent.  Annuities  and  Bank 
£5  per  Cent.  Annuities,  an  inquiry  was  directed  whether  the  fund  of 
the  testator's  estate  would  be  in  a  better  condition  by  selling  the 
same  and  inyesting  the  produce  in  £3  per  Cent.  Annuities,  and  the 
Master  reporting  that  it  would,  an  order  was  made  in  May,  1788, 
for  the  sale  of  those  funds  and  investing  the  produce  in  the  £3  per 
Cents. 

In  Sawerby  v.  Clayton,  stated  3  Hare,  430,  the  testator  had 
directed  that  the  residue  of  his  personal  estate,  which  was 
to  a  yery  large  amount,  should  be  laid  out  in  the  purchase 
of  land.  There  was  a  suit  for  the  administration  of  his  estate, 
and  a  decree  was  made  in  July,  1823,  ordering  the  usual 
accounts  to  be  taken,  and  large  sums  of  stock  were  directed  to 
be  brought  into  court.  By  an  order  on  further  directions 
made  in  July,  1824,  Bank  Stock,  East  India  Stock,  £4  per 
Cent.  Stock,  and  £3  per  Cent.  Reduced  Annuities  (a)  were  ordered 
to  be  sold,  and  the  proceeds  invested  in  £3  per  Cent.  Consols  (6), 

Reduced  £3  per      (a)  It  is  apprehended  that  at  kind  are  now  constantly  made. 

Cents.               present  the  Court  would  seldom  Where,  too,  the  annuities  are  pay- 
feel  itself  called  upon  to  direct  a  able  quarterly,  the  Court  will  di- 
sale  of  £3  per  Cent.  Reduced  An-  rect  that  part  of  the  money  shall 
unities,  merely  that  the  proceeds  be  laid  out  in  £3  per  Cent  Re- 
might  be  re-invested  in  the  Court's  duced,  to  effect  that  purpose, 
peculiar  fund,  the  £3  per  Cent.         {b)  Consols,  to  the  best  of  the  Conioli. 
Consols.  The  Court  will  now,  for  writer's  recollection,  became  the^*^^^^ 
the  convenience  of  parties  entitled  fund  in  which  the  Court  invests  ^^  ^"*** 
to  annuities  payable  at  Lady-day  trust  monies  as  early  as  the  year 
and    Michaelmas-day,  order   an  1751— the  period  at  which  that 
investment  in  £3  per  Cent.  Re-  government  fund  may  be  consi- 
duced  Annuities.    See  Caldecoti  dered  to  have  been  created. 
V.  Caldeeoii,  4  Madd.  189,  where         There  is  a  case  in  1774,  Han- 
it  may  be  remarked,  in  passing,  com    v.    Allen,  2    Dick.   498— 
that  the  reporter,  in  a  judgment  of  where    trustees    had     laid    out 
less  than  five  Unes,makes  Sir  John  money  in  the  funds,  but  not  in 
Leach  commit  two  mistakes.     It  the  funds  in  which  the  Court  di- 
appears  there,  that  Mr.  Croft,  the  rects  trust  money  to  be  laid  out, 
registrar,  was  consulted,  and  said  and  the  funds  sinking  in  value 
that  Lord  Thurlow  had  made  a  they  were  made  liable  to  the  loss, 
similar  orden     Orders  of  this         Dickens  mentions  in  the  note 
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and  the  dividends  to  accrue  on 
chased,    and   also   on   such    sums 


such  Consols  when  so  pur- 
of  stock    until   the    sale 


1846. 


another  case  in  April,  1 783,  before 
Lord  Loughborough,  and  the 
other  Lords  Commissioners,  Adie 
▼.  FenmUtteam,  in  which  a  trustee 
laid  out  trust  money  in  South  Sea 
Annuities.  They  afterwards  fell 
in  their  price,  and  though  it 
was  the  same  fund  in  which  the 
greatest  part  of  the  testator's  per- 
sonal estate  was  at  his  death  in- 
vested, thdr  Lordships  held  it  to 
be  an  improper  investment,  and 
that  the  trustee  should  abide  the 
loss. 

Dickens  mentions  that  in  Han* 
com  V.  AUe%9  the  case  of  Trafford 
▼.  Boehm,  3  Atk.  440,  was  cited, 
where  a  trustee  laid  out  trust 
money  in  South  Sea  Annuities, 
which  afterwards  sinking  in  their 
value,  the  trustee  was  ordered  to 
make  good  the  deficiency.  But 
in  Trafford  v.  Boekm,  the  trustee 
had  laid  out  the  money  in  South 
Sea  Stock,  which  was  a  very  diffe- 
rent security  from  South  Sea  An- 
nuities. At  that  time  South  Sea 
Annuities  was  a  Zl.  per  cent,  go- 
vernment fund,  and  a  very  proper 
fund  in  which  to  makeinvestments 
of  trust  monies. 

It  has  been  conjectured  that,  as 
Dickens  in  citing  Trafford  v. 
Boehm  has  confounded  South  Sea 
Stock  with  South  Sea  Annuities, 
he  may  have  made  a  similar  blan- 
der in  Adie  v.  Fennilitteau,  But 
when  we  call  to  mind  the  history 
of  the  stock  of  the  South  Sea 
Company,  and  the  circumstance 
that  Consols  became  the  fund  of 
the  Court  in  1751, 32  years  before 
Adie  V.  Fennilittettu  was  decided, 
there    is    perhaps   no   sufficient 


ground  to  think  that  Dickens  has 
committed  a  double  error. 

Cases,  too,  are  cited  in  these 
pages  which  render  it  not  impro- 
bable that  the  Court,  in  1783, 
should  consider  it  a  breach  of 
trust  to  invest  money  even  in 
a  '3/.  per  cent,  government  fund 
— that  fund  not  being  the  fund 
adopted  by  the  Court. 

It  is  singular  that  in  Howe  v. 
Lord  Dartmouth,  7  Ves.  150, 
Lord  Eldon  should  state  that 
before  Lord  Kenyon's  time  it  was 
doubted  whether  an  executor 
could  lay  out  the  property  in  the 
£3  per  Cents.;  but  that  Lord  Ken- 
yon,  who  was  a  repository  of 
valuable  knowledge,  in  the  case  of 
Mr.  Champion,  an  executor,  pro- 
duced a  dictum  of  Lord  Northing- 
ton,  that  the  Court  would  protect 
an  executor  in  doing  what  it 
would  order  him  to  do.  It  seems 
plain,  however,  that  in  Lord  Ken- 
yon's  time  there  was  some  doubt 
upon  the  subject,  for  Dickens 
(vol.  2,  p.  499)  states,  in  a  note, 
that  in  Peat  v.  Crane,  before  Lord 
Thurlow,  the  trustee  laid  out 
trust  money  in  Bank  £3  per  Cent. 
Consolidated  Annuities,  the  fund 
the  Court  adopts,  with  a  view 
to  benefit  the  trust,  so  that  it 
might  not  lie  unproductive.  The 
said  annuities  afterwards  sunk 
in  their  price,  and  the  trustee 
claimed  an  allowance  for  what  he 
had  so  laid  out.  Lord  Thurlow 
at  first  doubted  as  to  making 
the  allowance,  but  after  con- 
sideration was  clear  the  execu- 
tor was  entitled  to  an  allowance, 
according  to  the  price  at  which 
2 
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thereof  (a)  were  ordered  to  be  paid  to  the  tenant  for  fife,  and 
the  Master  was  directed  to  consider  of  a  purchase  wherein  to 
invest  the  residue  of  the  personal  estate. 


Usher  of  the 
Court,  and 
Masters  in 
Ordinary. 


the    annuities   were    purchased. 

The  case  of  Mr.  Champion  the 
executor,  mentioned  by  Lord  El- 
don  in  Howe  t.  Lord  Dartmouth, 
had  been  cited  by  him,  when  So- 
licitor-General, ten  years  previ- 
ously to  Lord  Thurlow.  In 
Franklin  v.  Frith,  3  Bro.  C.  C. 
434,  Lord  Thurlow  said,  that  if 
the  executors  had  laid  out  the 
money  in  £3  per  Cents,  the  Court 
would  have  affirmed  their  act ; 
when  the  Solicitor- General  (Sir 
John  Scott)  mentioned  that  in  a 
case.  Ex  parte  Champion,  Lord 
Kenyon  held  that  an  executor 
laying  out  his  testator's  money  in 
£3  per  Cents,  was  not  liable  to 
the  fall  of  stocks.  Lord  Thurlow 
seemed  to  think  there  had  been 
many  such  decisions,  but  Mr. 
Solicitor-General  observed  that  a 
case  before  Lord  Northington, 
mentioned  by  Lord  Kenyon  in 
Ex  parte  Champion,  was  the  only 
one  that  was  even  now  known  to 
the  profession. 

Prior  to  the  creation  of  the 
Accountant-General's  office,  the 
monies  of  the  suitors  were  in- 
trusted to  the  Usher  of  the  court, 
and  to  the  Masters  in  ordinary, 
and  laid  out  by  them  in  their  own 
names,  in  whatever  securities  they 
thought  fit,  public  or  private. 

There  is  a  tradition  that  it  was 
the  concern,  which  some  of  these 
gentlemen  had  in  the  South  Sea 
Bubble,  that  produced  the  defi- 
ciencies in  their  accounts.  Those 
deficiencies,  it  is  well  known,  led 
to  the  alteration  in  the  system. 
But  there  are  said  to  be  many 


orders  in  the  registrar's  books 
(some  the  writer  has  seen)  which 
attest  defaults  both  of  Usher  and 
Masters  many  years  before.  Lord 
Macclesfield's  trial  throws  much 
light  upon  this  part  of  the  history 
of  the  court.  It  was  one  of  tbe 
articles  of  impeachment  against 
him,  that  he  had  borrowed  the 
suitors*  money.  The  Masters 
trafficked  largely  with  the  funds 
intrusted  to  them.  Large  sums 
were  given  for  thdr  places.  The 
Chancellor  had  his  share.  The 
price  seems  often  to  have  been 
retained  by  the  outgoing  Master, 
out  of  the  suitors'  effects  in  his 
hands,  which  his  successor  had 
of  course  to  replace.  The  order 
of  transfer  to  a  new  Master,  upon 
the  death  or  resignation  of  the 
old,  was  not  confined  to  causes, 
but  comprised  monies,  tallies, 
mortgages,  bonds,  notes,  and 
other  things  that  had  been  depo- 
sited. 

(a)  Here,  and  in  many  other 
instances,  it  will  be  found  that  the 
tenant  for  life  received  the  interest 
until  the  conversion.  In  the  ar- 
gument of  Howe  V.  Lord  Dart' 
mouth,  7  Ves.  143,  it  was  said 
that  the  Court  has  sometimes 
ordered  the  interest  of  Bank 
Stock,  &c.,  to  be  paid  to  the  te- 
nant for  life,  but  that  must  be 
considered  to  have  been  without 
prejudice.  It  is  probable,  how- 
ever—excepting those  cases  where 
from  inadvertence  or  ignorance, 
or  in  consequence  of  some  mutual 
understanding,  the  attention  of 
the  Court  has  not  been  called  to 
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In  3  Hare»  4d0»  there  is  a  qosere  whether  stocks  and  funds  not  1846. 

being  Consols  ought  to  be  sold  and  invested  in  Consols  during  turner  v 
the  interyal,  which  may  ekpse  before  the  purchase  of  lands  may  Newport. 
be  found.     It  is  apprehended  that  this  question  should  be  an- 
swered in  the  affirmative,  wherever  it  is  probable  that  any  consi- 
derable time  will  elapse  before  a  suitable  purchase  can  be  met 
with. 

In  Tucker  v.  BomoeU^  5  Beav.  607>  the  testator  directed  that 
the  residue  of  his  personal  estate  should  be  laid  out  and  invested 
from  time  to  time,  and  at  all  convenient  opportunities,  in  the  pur- 
chase of  lands.  There  was  an  annuity  of  400/.  a  year  to  the 
widow  if  she  should  recover  her  mental  faculties.  Until  that 
event  200/.  a  year  only  was  to  be  paid  to  her  use.  The  widow 
never  recovered  her  mental  faculties.  The  Master  of  the  Rolls 
said,  that  the  unapplied  200/.  a  year  became  part  of  the  general 
residue  to  be  invested,  and  that  the  tenant  for  life  was  entitled  to 
the  income  only  of  it. 


In  Sitwell  v.  Bernard^  6  Ves.  520,  the  testator  directed  his  i^vhere,  until 
executors  with  all  convenient  speed  to  lay  out  the  residue  of  his  ***«  peimanent 
personal  estate  in  the  purchase  of  lands,  and  he  directed  that  the  IScSmiSionof 
interest  of  such  residue  should  accumulate  and  be  laid  out  in  lands  the  income  was 
in  like  manner,  and  the  testator  empowered  his  trustees  to  place  *"'®^'*^- 
out  any  part  of  his  personal  estate  on  real  or  government  secu- 
rities, and  to  change  the  securities.     Lord  Eldon  said,  that  it  was 
impossible  for  the  trustees  to  call  in  a  very  considerable  part  of 
the  personal  estate.    That  it  consisted  of  a  great  variety  of  se- 
curities, and  to  render  them  productive  would  occasion  great 
eipense  and  delay.     It  might  be  asked,  were  the  trustees  imme- 
diately to  file  bills  of  foreclosure,  whether  prudently  or  not — ^to 

the  point— that  the  securities  were  man  be  sai  juris,  and  acquiesce, 

of  a  kind,  the  value  of  which  was  not  to  permit  the  tenant  for  life 

not  likely  to  diminish  before  a  sale  to  receive  the  income  of  securities 

would  be  effected:  and  the  re-  — notwithstanding^  he  may  be  sure 

nuunder-man  would  not  therefore  the  value  of  such  securities  will 

be  injured  by  the  tenant  for  life  not  diminish  before  conversion — 

receiving  a  larger  interest.    But  should  that  income  exceed  what 

although  an  order  of  this  kind  the  tenant  for  life  would  be  en- 

may  be  made  by  the  Court,  Ditmes  titled  to,  were  the  securities  sold 

T.  Scott  (see  the  note,  ante,  page  and  Consols  bought  with  the  pro- 

154)  is  a  warning  to  trustees  and  ceeds. 
executors,  unless  the  remainder- 
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1846.  admit  no  arrangement — ^to  file  bills  for  the  purpose  of  following 
Turner  v  *^®  assets  of  the  original  mortgagors — ^to  institute  every  species 
Newport.  of  legal  diligence  7  Suppose  the  tenant  for  life  had  had  no  other 
provision ;  suppose  he  had  been  an  infant  and  had  filed  a  bill — 
what  was  the  Court  to  do  ?  The  case  afforded  great  difficulty  in 
the  terms  of  the  will  providing  for  an  accumulation  of  interest, 
and  directing  such  interest  to  be  laid  out  on  the  same  trusts.  In 
a  case  before  Lord  Thurlow  (a)^  he  had  thought  it  impossible  to 
inquire  when  each  part  of  the  estate  could  be  got  in.  Such  an 
inquiry  would  be  endless  and  immeasurable,  and  the  Court  must 
cut  the  knot  by  doing  what  is  convenient  in  general  cases,  and 
he  was  compelled  to  consider  the  estate  vested  at  the  testator's 
death.  In  a  case  before  Lord  Rosslyn(6)  there  was  a  decree 
ordering  the  estates  to  be  sold  somewhat  more  than  a  month 
prior  to  the  end  of  a  year  from  the  death,  and  Lord  Rosslyn  took 
the  period  of  the  decree  instead  of  the  period  of  a  year  from  the 
death.  The  difference  in  time  was  not  much,  but  the  difference 
in  principle  was  something.  In  another  case  (c)  Lord  Bosslyn 
had  gone  upon  a  rule,  not  like  that  adopted  in  either  of  the  cases 
just  mentioned.  That  case  answered  the  objection  from  the 
power  given  to  the  trustees  to  call  in  money  and  lay  it  out  upon 
interest,  before  it  should  be  laid  out  in  land.  The'Courtwas 
driven  to  take  the  end  of  the  year  upon  the  principle  of  general 
convenience,  or  to  examine  in  each  particular  case  what  convenient 
speed  and  reasonable  diligence  would  have  done,  what  negligence 
or  the  law  of  the  country  or  other  circumstances  would  have  pre- 
vented, and  make  those  inquiries  at  the  hazard  of  obtaining  no 
clear  result.  He  was  therefore  disposed  to  say  that  justice  re- 
quired that  the  plaintiff  should  have  the  interest  firom  the  end 
of  theyear  (</). 

In  Griffith  v.  MorrUan,  1  Jac.  &  Walk.  311,  in  the  note,  the 
testator  had  directed  his  trustees  to  place  out  the  residue  of  his 
personal  estate  in  the  funds,  and  to  vary  such  ftmds  as  they  should 
see  occasion,  and  to  place  out  the  interest  half  yearly  as  an  accu- 
mulative fund,  until  his  personal  estate  could  be  laid  out  in  the 
purchase  of  lands.  One  question  in  the  cause  seems  to  have  been, 
whether  the  accumulations,  from  the  death  of  the  testator  up  to 

(a)  See  HutcMn  v.  Manningttm,  (d)  There  are  some  remarks  of 
stated  in  a  subsequent  page.  Lord  Cottenham  upon  the  doc- 

(b)  See  Stuart  v.  Bruere,  stated  trine  of  SitweU  v.  Bernard,  in  a 
in  a  subsequent  page.  Scotch   case,  in    the    House  of 

(c)  See  Entwistle  v.  Markland,  Lords.  Casamaj&r  v.  Peanw, 
stated  in  a  subsequent  page.  8  Q.  &  Fin.  94. 


TEMP.  LORD  COTTENHAM.  167 

the  end  of  one  year  after  the  testator's  death,  formed  part  of  the  1846. 
capital.  The  decree,  which  was  that  of  Sir  W.  Grant,  decided  turnbr  v. 
that  it  did.  Newport. 

In  Noel  y.  Lord  Henleff,  7  Price,  241,  the  testator  directed  his 
trustees  to  sell  his  real  estates  at  such  times  as  should  seem  most 
advisable,  and  the.  proceeds  of  the  sale,  together  with  the  rents 
and  profits  in  the  mean  time,  were  to  be  invested  in  government 
securities.  Sir  B,  Richards  said  he  considered  that  the  words  in 
the  devise,  directing  the  estates  to  be  sold  at  such  times  as  should 
seem  most  advisable,  were  equivalent  to  the  words  with  all  con- 
venient speed  in  SitweU  v.  Bernard.  The  decree  declared  that  the 
net  amount  of  the  rents,  which  accrued  between  the  day  of  the 
testator's  death  and  the  end  of  a  year  from  that  time,  making  all 
usual  allowances  thereout,  should  be  made  principal  money,  and 
be  added  to  and  form  an  aggregate  fund  with  the  principal  monies 
produced  by  the  sales  of  the  estate. 

In  KilmngUm  ▼.  Gray,  2  Sim.  &  Stu.  396,  the  testator 
directed  that  his  trustees  should  invest  the  residue  of  his  personal 
estate  in  the  purchase  of  lands,  when  and  as  soon  as  convenient 
purchases  could  be  found,  which  upon  a  fiiir  letting  would  produce 
a  yearly  rent  equal  to  3}  per  cent,  upon  the  amount  of  the 
purchase  money*  and  until  such  purchases  they  were  to  lay  out 
such  residue  in  the  public  funds,  and  to  receive  the  dividends,  and 
lay  out  the  same  in  like  funds  to  accumulate  until  purchases  of 
lands  could  be  found.  Sir  John  Leach  said  that  the  case  differed 
from  SitweU  r.  Bernard  only  in  this  circumstance,  that  the  tes- 
tator directed  the  residue  to  be  laid  out  in  the  purchase  of  land, 
not  with  all  convenient  speed,  as  in  that  case,  but  when  and  as 
soon  as  convenient  purchases  could  be  found,  which  upon  a  fair 
letting  would  produce  a  yearly  rent  equal  to  3}  per  cent,  upon 
the  amount  of  the  purchase  money.  His  Honour  declared  the 
tenant  for  life  entitled  only  to  the  interest  of  the  residue  accruing 
from  the  end  of  one  year  after  the  testator's  death. 

In  Viekere  v.  Seott,  MS.  Cases,  S.  C.  3  Myl.  &  C.  500,  the 
testator  directed  his  trustees  to  sell  the  whole  of  his  real  and 
personal  estates  with  all  convenient  speed  after  his  death,  and  to 
invest  the  proceeds  in  government  or  real  securities,  and  he  then 
created  the  trusts  of  such  government  or  real  securities,  and  com- 
prehended in  the  same  the  rents,  issues,  and  profits  of  all  his 
estate  and  effects  until  sale  or  investment.  The  testator  died  in 
January,  1830.  In  July,  1834,  freehold  and  leasehold  estates 
of  the  testator  still  remained  unsold.  The  question  was  from 
what  time  the  tenant  for  life  was  entitled  to  receive  the  rents  and 
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1846.         profits.    Sir  C.  Pepjs  said  that  the  words  with  all  oonTeiiient 
1  speed  were  the  very  words  that  were  used  in  SitweU  v.  Bernard; 

Newport.  that  although  those  words  were  used,  there  was  an  express  direc- 

tion that  the  rents  and  profits  of  the  estates  until  sale  and  invest- 
ment should  he  laid  out  upon  goyemment  or  real  securities  in 
like  manner  with  the  capital,  and  that  the  tenant  for  life  was  to 
take  nothing  until  the  real  and  personal  estate  should  have  heen 
sold,  and  the  proceeds  invested.  That  it  was  consistent  with 
principle  and  authority,  that  twelve  months  should  be  considered 
as  the  time  within  which  the  sale  might  reasonably  have  been 
made.  That  the  twelve  months  satisfied  the  testator's  direction 
to  accumulate,  and  a  sale  after  that  time  could  hardly  be  con- 
sidered as  with  all  convenient  speed.  It  appeared  that  no  sale  had 
yet  taken  place,  but  that  ought  not  to  prejudice  the  tenant  for 
life.  She  could  not  have  the  rents  and  profits  for  the  first  year, 
but  she  must,  as  in  Siiwell  v.  Bernard^  be  declared  entitled  to 
the  same  from  the  end  of  one  year  after  that  time. 

In  Tucker  v.  Boswell,  5  Beav.  607,  the  testator  directed  that 
his  trustees  should  from  time  to  time,  and  at  all  convenient 
opportunities,  lay  out  and  invest  the  residue  of  his  personal  estate 
in  the  purchase  of  lands,  and  that  until  such  purchases  should  have 
been  made,  they  should  invest  the  interest  and  dividends  of  such  resi- 
due, and  accumulate  the  same  in  the  nature  of  compound  interest. 
The  Master  of  the  Rolls  held  that  the  tenant  for  life  was  entitled  to 
the  income  of  such  part  of  the  residue,  as  had  not  been  laid  out  in 
the  purchase  of  land  as  from  one  year  from  the  testator's  death. 


Parry  v.  Warrington^  6  Madd.  155,  was  the  case  of  a  large 
legacy  and  not  of  a  residue.  Some  short  remarks  there  made  by 
Sir  John  Leach  may  be  thought  relevant  to  the  subject  of  inquiry. 
The  testator  there  directed  that  his  trustees  should  with  all  con- 
venient speed  invest  a  sum  of  50,000/.  in  the  purchase  of  land, 
and  that  until  the  purchase  was  made  the  dividends  on  the 
50,000/.,  which  was  in  the  interim  to  be  laid  out  in  stock,  should 
accumulate.  Sir  John  Leach  directed  that  the  tenant  for  life 
should  receive  the  dividends,  from  the  end  of  twelve  months  after 
the  trustees  had  received  the  legacy. 

His  Honour  there  observed,  that  if  in  any  such  case  the  trus- 
tees were  enabled  to  find  a  purchase  sooner,  it  would  be  open  for 
the  tenant  for  life  to  contend  that  his  interest  should  commence 
from  the  time  of  the  conveyance,  and  that  where  trustees  pro- 
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ceeding  mth  all  diligence  did  not  complete  a  purchase  within  1846. 
twelve  months,  it  would  be  equally  open  to  the  remainder-man  to  Toajf^i  ^^ 
contend  that  the  tenant  for  life  should  only  take,  from  the  time  of  Newport. 
the  oonTejanoe  (a). 


B9mUmd^.  (a)  The  testator  directed  that 
MmtnM*  ^  executors  should  pay  the  inter- 
to  b^he  ^^  ^^  ^  mortgage  out  of  the  rents 
first,  which  of  the  mortgaged  property,  until 
*^*!?nfl^  It  ^^"^^  mortgage  should  be  paid  off, 
ofany mo-  ^"^^  ^^^  ^^^  mortgage  should 
nies  arinngbe  the  first  which  his  executors 

from  testa,  should  discharge  out  of  monies 

tors  estate, .,  .  ,  .  .       - 

except  the  ^^  might  receive  for  rents  or 

rents  of  the  otherwise,  arising  from  his  other 
mortgaged  estates  or  property,  and  not  out 
U^^ort.<>'^^«"®'"*fiWed  property.  The 
gage  sopaid  Master  of  the  Rolls  said  he  did 
off,  the  in-  not  recollect  a  case  altogether  si- 
thTmort-  °"^»  ^"*  ^®  thought  there  was 
gage  to  be  principle  sufficient  to  be  collected 
paid  out  of  from  the  printed  authorities,  for 
^J^®^  holding  that  the  rente  of  the 
gaged  pre-  mortgaged  premises  ought  to  be 
The  applied  in  payment  of  the  interest 


of  the  mortgage,  for  one  year  firom 


rents  of  the 

premiMs  the  time  of  the  testator's  death, 
only  liable  and  no  longer.  Beanland  v.  HaU 
^■J^«ipe//,  M.  R.  June,  1838,  MS. 
tor's  death. Cases;  5.  C,  1  C.  P.  Coop.  344. 
BmgUm  y.  "^^  testatrix  declared  that  her 
tkutUm.  trustees  should  not  be  liable  to  be 
^^J^  called  upon,  or  obliged  to  sell  her 
be  called  '^  estates  till  the  expiration  of 
upon  to  sell  two  years  after  her  decease,  but  if 
re^Mtates  they  thought  proper  to  make  such 
untdtwo        /  \.i.        »      ,j  t_ 

yean  after  ®^  sooner,  they  should  be  at 

death.  hberty  to  do  so.  UntU  the  sale 
^"*»^  should  take  place,  she  directed 
given  until  ^^^  ^^®  renXM  of  the  real  estates 
sale  to  should  be  paid  to  her  daughters ; 
Th*^^^  and  after  the  sale  she  directed  that 
sale^  lega-  ^  ^®  ^^  P^^^^  ^  ^^®  legacy 
cy  to  them  should  be  invested  for  their 
in^e  first  i^nefit  out  of  the  proceeds;  and 

fheprek      ^    ^®    °^^^  P^^^®  ^^^  ^^   ^^® 


remaining  proceeds  she  gave  le- 
gacies to  her  sons,  and  she  di- 
rected that  such  legacies  to  her 
sons  should  not  bear  interest  until 
the  legacy  to  the  daughters  should 
be  satisfied.  Two  of  the  legacies 
to  the  sons  were  directed  to  be 
paid  within  twelve  months  after 
the  sale.  Another  legacy  to  one 
of  the  sons  was  directed  to  be 
paid  at  the  same  time  with  one  of 
the  last-mentioned  legacies.  The 
Master  of  the  Rolls  observed,  that 
probably  no  case  could  be  found 
in  which  the  will  had  contained  a 
direction  such  as  that  in  the  will 
before  him;  but  he  was  of  opinion^ 
upon  the  principle  of  SUweU  v. 
Bernard,  and  cases  of  that  class, 
that  the  estate  must  be  considered 
as  sold  at  the  end  of  the  two  years 
from  the  testator's  death,  and  the 
legacy  to  the  daughters  would 
therefore  bear  interest  from  that 
time,  and  all  the  legacies  to  the 
sons  would  become  payable  twelve 
months  after,  and  would  bear  in- 
terest frrom  that  time.  He  did 
not  know  whether  it  was  requisite 
in  the  suit  to  decide  that  point 
with  reference  to  all  such  legacies, 
Buxton  V.  Buxton,  M.  R.  July,' 
1837,  MS.  Cases ;  8.  C,  1  C.  P. 
Coop.  97. 


Tlie  reporter,  to  save  the  stu- 
dent trouble,  has  subjoined  to  the 
order  of  the  Master  of  the  Rolls 
in  Buxton  v.  Buxton,  1  C.  P. 
Coop.  107j  a  short  arrangement 


oeeds.    In  next 
place  legacies 
given  to  sons 
out  of  remain- 
ing proceeds, 
but  such  lega- 
cies not  to  bear 
interest  until 
legacy  to 
daughters  paid. 
Some  of  the  le- 
gacies to  the 
sons  payable 
within  tweWe 
months  after 
the  sale.    An- 
other legacy  to 
a  son  ps^able  at 
same  time  as 
one  of  these 
kst.    The 
estates  con- 
sidered as  sold 
at  the  end  of 
the  two  years ; 
the  lega^  to 
the  draghters 
to  bear  interest 
from  that  time, 
and  all  the  le- 
gades  to  the 
sons  considered 
as  payable  at 
end  (Mf  three 
years  from 
death. 
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18*6-^  Two  cases  earlier  than  any  of  the  preceding — before  Lord 

Turner  v.         Rossljn — remain  to  be  noticed  under  this  head.   As  the  dedaions 

Newport.         there  come  to  do  not  now  furnish  any  rule,  a  statement  of  them 

might  have  been  dispensed  with  but  for  the  use  made  of  them  in 

Sitwell  T.  Bernard^  and  the  circumstance  that  they  are  almost 

invariably  cited  together  with  the  cases  of  the  present  class. 

In  Stuart  v.  Bruere,  6  Yes.  529,  the  testatrix  directed  her 
trustees  as  soon  as  conveniently  might  be  after  her  decease,  to 
sell  her  real  and  personal  estate,  and  place  out  the  money  arising 
thereby  and  the  rents  and  profits  accruing  before  such  sale,  on 
government  securities,  and  pay  the  interest  and  dividends  thereof 
to  the  plaintiff  for  his  life.  The  testatrix  died  10  January,  1785. 
By  the  decree  made  at  the  Rolls,  2nd  Dec.  1785,  it  was  decreed 
that  the  estates  not  then  sold  should  be  sold,  and  the  Master  was . 
to  distinguish  in  taking  the  accounts  the  rents  of  the  estates 
accrued  since  the  testatrix's  death  to  the  time  of  the  sales 
respectively,  and  what  should  be  due  in  respect  of  the  rents  was 
to  be  placed  to  the  same  account  as  the  money  to  arise  by  the 
sale  of  the  estates.  By  the  decree  (it  is  presumed  on  further 
directions)  made  by  Lord  Rosslyn,  29th  July,  1 793,  an  inquiry  was 
directed  how  much  of  the  Bank  Annuities  in  court  arose  from  the 
rents  and  profits  of  the  estates  accrued  since  the  death  of  the  tes- 
tatrix, and  previous  to  the  sale  of  those  estates.  By  an  order 
made  upon  the  1st  April,  1794,  it  was  directed  that  the  amount  of 
interest  accrued  since  10th  January,  1785,  should  be  raised  by  the 
sale  of  the  Bank  Aimuities,  and  paid  to  the  plaintiff,  and  that  the 
future  dividends  of  the  remaining  stock  should  be  paid  to  the 
plaintiff  during  his  life. 

It  is  impossible  to  reconcile  some  part  of  these  orders,  as  set 
forth  by  Vesey,  with  the  commentaries  which  he  states  Lord 
Eldon  to  have  made  npon  them.  For  instance,  in  Lord  Eldon's 
judgment  it  is  said  that  Lord  Rosslyn  took  the  period  of  the 
decree  of  2nd  Dec.  1785  as  the  period  from  which  the  tenant  for 
life  was  to  receive  the  rents,  and  not  the  period  of  a  year  from  the 
death  of  the  testatrix ;  whereas  in  glancing  the  eye  on  Lord 
Rosslyn's  order  of  the  1st  April,  1794,  set  forth  in  the  note,  we 
find  that  the  interest  accrued  due  since  the  10th  January,  1785, 
the  day  of  the  testatrix's  death,  is  given  to  the  tenant  for  life. 
An  attentive  examination  of  the  decree  and  orders  does  not 

of  the  cases  connected  with  the  of  time  he  cannot  discover,  several 

points,  the  decision  of  which  was  cases,  which  the  present  pages 

involved  in  that  order.    But  from  show  must  have  come  within  the 

some  cause,  which  at  this  distance  design,  are  there  omitted. 
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dimmish  the  reader's  embarrassment.    The  language  of  the  Rolls   ^     1846. 
decree  of  2nd  Dec.  1 785  does  not  seem  to  correspond  with  Lord  xurmsr  «. 
Eldon's  statement  of  it.     Lord  Bossljn's  decree  of  29th  July,  Nswport. 
1 793,  occupies  forty  lines,  of  which  all  but  the  four  last  might  have 
been  spared.   Lord  Rossljn's  order  of  the  1st  April,  1794,  makes 
414^.  14«.  4d.  the  money  to  be  paid  to  the  tenant  for  life,  the 
interest  accrued  since  10th  January,  1785,  of  a  sum  of  219^.  5s.  6d. 
The  edition  of  1827  perpetuates  Uie  same  inaccuracy. 

In  EntwUtle  y.  Markland,  6  Ves.  528,  the  testator  by  his  will 
directed  his  trustees,  as  soon  as  might  be  after  his  death,  to  call  in 
all  the  money  due  to  him  on  securities  by  mortgage  or  otherwise, 
with  the  interest  thereof,  and  to  convert  all  his  other  personal 
estate  into  money,  and  without  delay,  and  with  all  convenient 
speed  to  lay  out  and  apply  the  whole  of  all  such  monies,  imd  the 
interest  thereof  to  accrue  and  accumulate  in  the  mean  time,  in  the 
purchase  of  freehold  estates ;  and  he  directed  that  immediately  after 
the  purchase  the  trustees  should  be  seised  of  such  estates  to  the 
use  of  his  brother  Robert  Entwistle  for  life,  with  remainder  to  the 
plaintiff  for  life.  By  a  codicil  to  his  will  the  testator  gave  his 
trustees  power  either  to  continue  or  to  call  in  and  lay  out  again, 
until  proper  purchases  could  be  found,  all  or  any  part  of  his 
money  at  interest  on  such  security,  real  or  personal,  or  funds,  as 
they  should  think  proper.  The  testator  died  in  January,  1784  ; 
Robert  Entwistle,  the  first  tenant  for  life,  had  died  in  1787.  By 
the  Master's  report  it  appeared  that  there  had  been  an  opportunity 
of  laying  out  part  of  the  personal  estate,  which  had  not  been  so 
laid  out,  and  that  several  parts  of  the  personal  estate  were  out  upon 
mortgages,  on  which  it  had  become  impossible,  for  want  of  heirs  and 
persons  abroad,  to  get  in  the  money.  The  cause  was  heard  before 
Lord  Rosslyn  on  further  directions,  24  July,  1795,  when  it  was 
declared  that  the  personal  estate  of  the  testator,  not  having  been 
applied  as  the  same  was  got  in  and  received  in  the  purchase  of 
real  estates  pursuant  to  the  directions  of  the  will,  the  plaintiff  was 
entitled  and  ought  to  receive  the  interest  of  such  personal  estate, 
or  of  such  part  thereof  as  had  been  got  in  and  received  and  not 
so  applied,  from  the  death  of  Robert  Entwistle  the  first  tenant  for 
life ;  and  it  was  ordered  that  the  amount  of  such  interest  together 
with  the  future  interest  of  the  outstanding  personal  estate  of  the 
testator,  until  the  same  should  be  got  in  and  laid  out  in  the 
purchase  of  lands,  should  be  paid  to  the  plaintiff  when  and  as 
the  same  should  be  got  in  and  received. 

It  will  not  escape  notice,  that  the  ordering  part  of  Lord  Ross- 
lyn's  decree  on  further  directions  is  more  extensive  than  the 
declaratory  part. 
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1846.  Considerable  skill  in  oonjectural  emendation  must  be  exercised 

TuKNXK  V.        ^  render  Vese/s  report  of  Lord  Eldon's  remarks  upon  this  case 

Newport.         intelligible :  bat  as  no  question  arose  as  to  the  income  for  the 

first  year  after  the  testator's  death,  it  is  enough  to  have  stated  the 

facts  of  the  case. 

A  comparison  of  Yesey's  statement  of  the  decrees  and  orders  in 
the  two  last  cases  with  the  Registrar's  book,  might  formerly  have 
been  important,  with  the  view  of  explaining  passages  in  Lord 
Eldon's  judgment  in  Siiwell  v.  Bernard,  which,  it  will  be  recol- 
lected, misled  even  so  accurate  and  pains-taking  a  judge  as  Sir 
Thomas  Plumer.  (See  Taylor  t.  Hibbert,  stated  below.)  But 
the  doctrine  of  the  Court  with  reference  to  cases  falling  under 
the  present  division  is  now  fully  settled,  and  such  a  task  would 
be  quite  superfluous. 


Where  no  accu-       Sioti  v.  Hollingworth,  3  Madd.  161,  was  merely  the  bequest 

mulation  of  the  ^f  ^j^g  residue  for  life,  remainder  over.     A  bill  was  filed,  insisting 

income  direct-  . 

ecL  that  the  interest  of  the  residue  until  the  expiration  of  a  year  from 

Sir  Jolin  Lewh  ^^  testator's  death,  formed  part  of  the  capital  of  the  residuary 

Plumer  held       personal  estate.    A  general  demurrer  for  want  of  equity  was  put 

that  the  income  in  to  the  bill.   Sir  John  Leach,  after  hearing  counsel  in  support  of 

for  the  first  year  ^^  ^^^*  declined  hearing  counsel  in  support  of  the  demurrer;  and 

must  be  added    determined  that  the  interest  for  the  first  year  must  be  added  to 

to    e  capi    .     ^^  capital,  upon  which  the  tenant  for  life  would  be  entitled  to 

interest  from  that  time.     His  Honour  said  a  pecuniary  legacy  was 

part  of  the  residue  after  payment  of  debts,  and  the  rule  of 

administration  gave  to  the  pecuniary  legatee  no  title  until  the 

end  of  the  year.     It  would  be  strange  that  the  residuary  legatee, 

who  takes  the  other  part  of  the  residue  subject  to  the  pecuniary 

legacy,  should  have  a  prior  title.     It  was  a  legal  presumption, 

that  until  the  end  of  the  year  the  residue  could  not  be  ascertained ; 

and  it  seemed  the  plainer  rule  to  hold,  that  what  was  ascertained 

at  the  end  of  the  year  to  be  residue  should  be  the  capital,  to  the 

interest  of  which  the  tenant  for  life  of  the  residue  should  be 

entitled. 

There  was  an  appeal  from  this  decision,  but  the  case  was  after- 
wards compromised.  (See  Turn.  &  Russ.  243.)  Lord  Eldon, 
upon  Stott  V.  HolUngwarth  being  cited,  said  he  should  not  have 
decided  it  without  hearing  a  most  elaborate  argument  on  both 
sides. 

In  Taylor  v.  Hibberi,  1  Jac.  &  Wal.  308,  the  testotor  dkected 
his  trustees  to  lay  out  the  residue  of  his  personal  estate  in  the 
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purchase  of  lands.    Sir  Thomas  Plumer  haTing  misapprehended         1846. 
the  effect  of  Lord  Eldon's  judgment  in  Sihoell  v.  Bernard^  thought  xuBHwitr. 
that  it  was  his  intention,  notwithstanding  some  passages  in  his  Mbwpokt. 
judgment,  to  lay  down  generally  that,  hy  analogy  to  that  rule  hy 
which  l^tees  are  held  entitled  in  all  cases  at  the  end  of  one  year 
from  the  testator's  death,  one  year  ought  to  he  considered,  in  the 
ahsence  of  particular  circumstances,  a  reasonahle  period  to  collect 
the  testator's  estate,  and  to  inyest  it  in  a  purchase.    That  it  was 
Lord  Eldon's  purpose  to  decide  this  generally.    The  hill  being  filed 
to  recover  the  dividends  accrued  due  during  the  first  year  was 
dismissed  by  his  Honour  with  costs. 

It  is  hardly  necessary  to  remind  the  student  that  both  these 
cases  have  long  since  been  overruled. 


In  Hutehm  v.  Manmngton^  1  Yes.  jun.  367»  Lord  Thurlow  Tenant  for  life 
said  it  was  clear  that  it  would  neither  depend  upon  the  caprice  of  ^^^^*^  "" 
the  trustee  to  sell  (for  that  would  be  contrary  to  all  common  sense),  death,  where 
nor  upon  his  dilatoriness.     In  some  way  it  might  be  sold  imme-  the  convenion 
diately.     But  he  should  not  inquire  when  a  real  estate  might  unconnected 
have  been  sold  with  all  possible  diligence ;  for  it  might  the  very  ^^h  the  gene- 
next  day,  or  that  very  evening :  and  therefore  the  Court  always  tion  rfth^tlol 
in  such  a  case  considered  it  as  sold  the  moment  the  testator  was  tator*s  estate. 
dead.     For  where  there  was  a  trust,  that  was  always  considered 
here  as  done,  which  is  ordered  to  be  done ;  and  the  Court  cannot 
measure  the  time. 

In  Sitwell  v.  Bernard,  6  Yes.  541,  Lord  Eldon  says.  Lord 
Thurlow's  rule  is  put  upon  the  naked  case  of  an  estate  directed  to 
be  sold,  no  burthens  upon  it,  &c.  That  upon  the  dry  case  in 
Hutehin  v.  Matmingtan,  the  Court  had  not  to  encumber  itself 
with  the  payment  of  debts  out  of  the  produce  of  the  estate,  or  the 
time  necessary  for  inquiring  what  debts  there  were. 

In  Casamajar  v.  Strode,  19  Yes.  390,  in  the  note,  the  testator 
directed  that  his  real  estates  should  be  sold  as  soon  as  conveni- 
ently might  be  after  his  death.  The  decree  ordered  a  sale,  and 
declared  the  tenants  for  life  entitled  to  the  rents  and  profits  from 
the  death  of  the  testator. 

In  Elwin  v.  Elwin,  8  Yes.  554,  Sir  William  Grant  said,  that 
with  regard  to  a  sale  of  land  there  was  no  ground  for  taking  the 
period  of  a  year  as  the  time  within  which  a  sale  ought  to  be  made. 
Why  should  it  be  suspended  for  that  period  and  no  longer? 
Where  a  residue  of  personal  estate  was  to  be  laid  out  in  land  there 
was  a  reason.     It  was  supposed,  that  ordinarily  the  personal 


174  REPORTS  IN  CHANCERY, 

1846.  estate  might  be  collected,  and  the  residae  ascertained  by  that 

TuRNXR  V.  ^™®*    ^^^  ^  ^^  other  instance  time  had  no  application. 
NawFoar. 


Tenant  for  life        In  Browne  y.  De  Laet,  4  Bro.  C.  C.  527 » the  testator  devised 

SJ^d^h^™     his  real  estates  for  life,  and  he  then  directed  that  the  residue  of 

the  testator,  to    his  personal  estate  should,  as  soon  as  conyenienUy  might  be  after 

income  oi  pro-    y^  decease,  be  laid  out  in  the  purchase  of  land  to  the  same  uses. 

perty  not  want-  *■ 

ed  for  the  pay-    Loi^  Rosslyn  said  that  there  could  be  no  difficulty  as  to  the 

ment  of  debts     interest  of  the  residuary  personal  estate,  as  the  Court  always  took 

^^  '       the  conversion  to  be  made  at  the  death  of  the  testator;  the 

interest  must  therefore  go  as  the  rents  of  the  real  estate  did. 

In  Angerttein  v.  Martin,  Turn.  &  Buss.  232,  the  testator 
having  devised  his  real  estates  for  life,  directed  that  his  trustees 
should  sell  the  residue  of  his  personal  estate,  and  should  with  all 
convenient  speed  invest  the  same  in  the  purchase  of  lands,  and 
forthwith  convey  such  lands  to  the  same  uses  as  the  devised  real 
estates ;  and  until  such  personal  estate  should  be  so  invested  in 
the  purchase  of  lands  the  trustees  were  empowered  from  time  to 
time  to  invest  the  same  on  government  or  real  securities,  and  the 
testator  directed  that  the  income  of  such  securities  should  be  paid 
to  such  person  as  would  be  entitled  to  the  rents  of  the  lands  if 
purchased. 

The  bill,  filed  by  the  tenant  for  life  soon  after  the  testator's 
death,  prayed  a  declaration  that  he  was  entitled  to  receive  the 
amount  of  the  annual  interest  or  yearly  produce  of  the  clear 
residue  of  the  testator's  personal  estate,  from  the  time  of  the  tes- 
tator's death. 

The  following  passage  in  the  answer  of  the  trustees  and 
executors  has  been  taken  from  the  Registrar's  book.  (Reg.  Lib. 
A.  1822,  fol.  2148.) 

The  defendants  said,  that  the  testator  was  at  the  time  of  his 
death  possessed  of  several  sums  in  the  public  funds,  as  after  men- 
tioned, (that  is  to  say,)  of  several  sums  of  ^3  per  Cent.  Consolidated 
Bank  Annuities,  New  j64  per  Cent.  Bank  Annuities,  India  Stock, 
South  Sea  Stock,  Bank  Stock,  ^3^  per  Cent.  Bank  'Annuities, 
Long  Annuities,  Old  ^4  per  Cent.  Bank  Annuities,  and  ^3  per 
Cent.  Reduced  Bank  Annuities,  only  part  of  which  said  several 
sums  had  been  applied,  or  could  be  wanted,  as  the  defendants  be- 
lieved, for  the  payment  of  the  testator's  debts,  funeral,  and  tes- 
tamentary expenses,  and  legacies,  or  the  annuities  given  by  his 
will ;  and  that  the  testator  was  also  possessed  of  property  to 
a  large  amount  in  or  on  Russian  Funds  or  securities,  no  part  of 
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which  would  be  wanted  for  the  purposes  aforesaid ;  and  the  per-  1B46> 
sonal  estate  of  the  testator,  independent  of  the  said  stocks,  funds,  Tua^ai  v. 
and  securities,  was  very  considerable,  and  would,  as  the  defendants  Njbwport. 
believed,  be  much  more  than  would  be  required  for  payment  of 
the  funeral  and  testamentary  expenses,  debts,  and  legacies,  given 
by  the  testator^s  will;  and  the  defendants  believed  that  after 
providing  for  the  payment  of  the  pecuniary  legacies  and  annuities 
bequeathed  by  the  will,  and  which  still  remained  unpaid,  the 
interest  or  yearly  produce  of  the  dear  residue  of  the  testator's 
personal  estate  then  in  the  hands  or  power  of  the  defendants 
would  amount  in  the  whole  to  many  thousand  pounds ;  And  the 
defendants  believed  that  the  plaintiff,  by  virtue  of  the  testator's  will, 
was  entitled  for  the  plaintiff's  life  to  the  interest  or  yearly  produce 
of  the  clear  residue  of  the  testator's  personal  estate  not  specifically 
bequeathed  after  payment  of  his  debts,  funeral  and  testamentary 
expenses,  and  after  paying  or  providing  for  the  payment  of  the 
pecuniary  legacies  and  annuities  bequeathed  by  the  will.  But 
whether  such  the  yearly  interest  or  produce  of  such  clear  residue 
ought  to  be  paid  to  the  plaintiff  for  his  life,  from  the  time  of  the 
testator's  death,  or  from  the  expiration  of  one  year  from  his  death, 
the  defendants  submitted  to  the  judgment  of  the  Court ;  never- 
theless the  defendants  said  they  were  desirous  of  paying  the  same 
to  the  plaintiff  in  case  the  defendants  could  so  pay  the  same  with 
safety  to  themselves,  and  consistently  with  their  duty  as  executors 
and  trustees  of  the  will. 

On  the  part  of  the  plaintiff  it  was  argued,  that  if  it  were  the 
principle  of  the  Court  that  a  will  must  be  construed  according  to 
the  intention  of  the  testator,  it  was  strange  to  say,  that  where  the 
produce  of  personal  estate  was  given  for  life  the  tenant  for  life 
was  not  to  enjoy  it  during  the  first  year,  when  the  produce  of 
that  year  might  be  the  whole  benefit,  which  the  tenant  for  life 
might  derive  from  the  bequest.  That  the  rule  that  a  pecuniary 
legacy  should  not  carry  interest  within  a  year  after  the  death  of 
the  testator,  when  the  testator  had  left  the  question  open,  and 
had  not  intimated  his  intention,  was  only  for  the  convenience  of 
the  executor.  That  it  was  no  breach  of  the  duty  of  an  executor, 
notwithstanding  the  rule,  to  pay  the  legacy  within  the  year  if  he 
was  satisfied  that  the  assets  were  sufficient.  That  the  circum- 
stances of  that  case  showed,  that  the  testator  intended  his  son  to 
enjoy  the  property  from  the  time  of  his  death. 

Lord  Eldon  said,  that  the  question  was  whether,  as  the  testa- 
tor had  given  the  tenant  for  life  an  immediate  interest  in  the  real 
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1846.         estates,  and  had  directed  that  if  in  the  coarse  of  a  year  an  estate 
TuRNxiL  should  he  hought  the  tenant  for  life  should  be  entitled  to  the 

NcwpoBT.  rents  from  the  time  of  the  purchase,  although  the  year  had  not 
elapsed ;  and  had  also  directed  as  to  the  personal  estate  that  it 
should  be  laid  out  on  mortgage,  or  in  the  stocks,  (and  that  was  a 
direction  which  would  not  compel  the  trustees  if  they  found 
money  on  good  security  to  caU  it  in,)  there  could  be  any  incon- 
venience in  saying  that  the  tenant  for  life  was  entitled  to  the 
interest  of  the  personal  estate  from  the  death  of  the  testator. 
That  the  case  was  clearly  distinguishable  from  those  in  which  an 
accumulation  had  been  directed,  and  he  thought,  with  respect  to 
the  interest  of  so  much  of  the  personalty  bearing  interest,  as  was 
not  necessary  to  be  applied  for  the  payment  of  debts  or  legacies, 
that  the  tenant  for  life  was  entitled  to  it  from  the  death  of  the 
testator.  That  he  knew  of  no  case  which  prevented  executors,  if 
they  chose,  from  paying  legacies  or  handing  over  the  residue 
within  the  year,  and  if  it  was  dear  currente  anno  that  the  fund 
for  the  payment  of  debts  and  legacies  was  sufficient,  there  could 
be  no  inconvenience  in  so  doing. 

The  ensuing  is  a  copy  of  the  decree  extracted  from  the  Regis- 
trar's book. — His  Lordship  doth  declare,  that  under  and  by 
virtue  of  the  last  will  of  the  testator  the  plaintiff  is  entitled  to 
receive  and  be  paid  for  his  the  said  plaintiff^s  life,  so  much  of  the 
interest  or  yearly  produce  of  the  said  testator's  personal  estate  as 
carries  interest,  as  shall  not  be  required  for  payment  of  interest  on 
the  debts  and  legacies  of  the  testator,  which  carry  interest,  as 
accrued  due  since  the  day  of  the  said  testator's  death ;  and  it  is 
ordered  that  it  be  referred  to  Mr.  Courtenay,  one  of  the  Master's 
of  this  court,  to  tax  all  parties  their  costs  as  between  solicitor  and 
client,  and  it  is  ordered  that  such  costs  when  taxed  be  paid  by 
the  defendants,  the  executors  of  the  said  will,  out  of  the  residue 
of  the  said  testator's  personal  estate,  and  any  of  the  parties 
are  to  be  at  liberty  to  apply  to  this  Court  as  there  shall  be 
occasion. 

In  Fiffor  v.  Harwood,  12  Sim.  172,  the  testator  directed  that 
his  trustees  should,  as  soon  as  conveniently  might,  be  after  his 
decease,  sell  his  real  estates,  and  as  to  the  produce  of  the  sale, 
together  with  the  intermediate  rents  and  the  surplusage  of  his 
personal  estate,  invest  the  same  upon  government  or  real  securities. 
The  decree  declared  that,  according  to  the  true  construction  of  the 
wiU,  the  plaintiff  the  tenant  for  life  was  entitled  for  his  life,  subject 
to  the  payment  of  the  testator's  funeral  and  testamentary  expenses. 
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debts  and  legacies  to  the  income  of  the  real  and  personal  estates  18^<^* 
from  the  testator's  death  until  the  sale  and  conversion  thereof  Xurnbr  v. 
directed  by  the  will.  Newport. 


In  Fitggerald  v.  Jermnse,  5  Madd.  25»  the  testator  directed 
that  his  real  estates  should  be  sold  with  all  convenient  speed  after 
the  death  of  a  person  named  in  his  will,  and  after  payment  out  of 
the  proceeds  of  certain  legacies,  with  interest  from  the  death  of 
such  person,  that  the  residue  and  surplus  of  the  proceeds  should 
be  laid  out  on  govemment  or  real  securities.  The  sale  having 
been  delayed,  the  question  was  at  what  time  the  life  interest  of  the 
tenant  for  life  was  to  commence.  Sir  John  Leach  said  that  the 
testatrix  had  directed  interest  from  the  death  of  the  person 
named  in  the  will  on  the  legacies  to  be  paid,  not  out  of  the  rents, 
but  out  of  the  trust  monies,  and  it  was  a  reasonable  inference  that 
as  those,  who  took  interests  for  life  in  part  of  the  produce  of  the 
sale,  took  expressly  from  the  death  of  the  person  named  in  the 
will,  so  the  testatrix  intended  that  the  person,  who  took  for  life 
residue  of  the  produce  of  the  sale,  should  take  equally  from  the 
death  of  the  person  named  in  the  will.  His  opinion,  therefore, 
was,  that  the  tenant  for  Ufe  was  entitled  to  the  surplus  rents  and 
profits  from  the  death  of  the  person  named  in  the  will,  after 
keeping  down  the  interest  of  the  legacies  payable  out  of  the  pro* 
ceeds  of  the  sale,  and  upon  which  interest  was  given  from  the 
death  of  the  person  named  in  the  will. 

The  reporter  has  already  had  occasion  to  notice  (1  C.  P.  Coop. 
108)  that  no  reliance  must  be  placed  on  the  marginal  abstract  of 
this  case.  In  the  judgment  Maddock  has  printed  ''defendant" 
instead  of  ''plaintiff,"  but  the  mistake  is  too  obvious  to  mislead 
any  one. 

Mr.  Jarman  in  his  Treatise  on  Wills,  vol.  i.  p.  542,  citing  the 
above  case  oiFiUgerald  v.  Jervoise,  observes  that  the  ground  for 
the  construction,  which  gives  the  income  to  the  legatee  for  life  of 
the  proceeds  from  the  testator's  death,  is  strengthened  where  he 
has  bequeathed  out  of  the  fund  pecuniary  legacies,  which  are  ex- 
pressly made  to  carry  interest  from  that  period. 


In  ffewitt  V.  MorrU,  Turn.  &  Buss.  241,  the  testator  directed  Tenant  for  life 
his  trustees  to  sell  the  residue  of  his  personal  estate,  and  invest  the  death  of  the 

testator,  to  the 
income  of  f  ands,  which,  at  the  time  of  the 
death,  were  invested  on  proper  securities. 

N 
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the  proceeds  in  the  public  funds.  A  petition  was  presented  by 
the  tenant  for  life,  stating  that  a  certain  sum  was  interest  and 
dividends  accrued  due  on  the  stocks  or  funds  in  which  the  tes- 
tator's property  was  invested  at  the  time  of  his  death,  and  did 
not  arise  from  any  investment  of  the  testator's  estate  made  by  his 
executors  subsequent  to  his  death.  Lord  Eldon  said  the  question 
was  whether  upon  the  true  construction  of  the  will  the  tenant 
for  life  was  to  have  the  interest,  which  proceeded  from  the  fund,  so 
far  as  it  was  not  necessary  to  be  disturbed  for  the  payment  of 
debts  and  legacies,  from  the  death  of  the  testator,  or  whether  that 
interest  for  the  first  year  was  to  be  added  to  the  bulk  of  the  residue. 
His  opinion  upon  the  will  was  that  the  tenant  for  life  was  entitled 
to  that  interest. 

In  La  Terriere  v.  Bulmer,  2  Sim.  18,  the  testator  directed  that 
with  all  convenient  speed  after  his  decease  his  real  and  personal 
estate  should  be  sold,  and  the  proceeds  invested  on  government 
or  real  securities.  Sir  Anthony  Hart  said  that  upon  the  autho- 
rity of  Hewitt  V.  Morris,  which  he  had  always  considered  to  be 
rightly  decided,  the  tenant  for  life  was  clearly  entitled  to  interest 
on  all  parts  of  the  estate,  that  were  found  invested  on  the  proper 
securities.  The  decree  declared  the  tenant  for  life  entitled  to  the 
income  accrued  within  the  first  year  next  after  the  testator's 
death  on  all  such  parts  of  the  testator's  estate,  as  at  the  time  of 
his  death  existed  in  a  proper  state  of  investment  according  to  the 
directions  of  his  will. 


Where  the  in- 
vestment takes 
place  during 
the  first  year, 
the  tenant  for 
life  is  entitled 
to  the  income 
from  the  period 
of  investment. 


In  Smith  V.  Wilkinson,  Seton  74,  stated  before,  page  155,  Lord 
Loughborough's  decree  directed  that  the  Master  should  inquire 
what  dividends  would  have  been  produced  from  funds  not  consist- 
ing of  Bank  ^3  per  Cent.  Annuities  purchased  since  the  death  of 
the  testator,  if  the  monies  wherewith  the  same  were  purchased 
had  at  the  time  of  the  respective  purchases  been  laid  out  in  Bank 
£^  per  Cent.  Annuities,  and  not  in  other  ftmds. 

In  Gibson  v.  Bott,  7  Ves.  89,  stated  before,  page  152,  the  decree 
declared  (see  1  Younge  &  Colly  er,  320,  in  the  note)  that  the  tenant 
for  life  of  the  property,  which  the  testator  by  his  will  directed  to  be 
converted  into  money  as  soon  as  conveniently  might  be  after  his 
death,  was  entitled  to  the  interest  upon  the  sums  of  ^3  per  Cent. 
Annuities  therein  mentioned,  admitted  to  be  the  produce  of  such 
property  from  the  time  such  sums  were  respectively  purohased. 

In  La  Terriere  v.  Bulmer,  2  Sim.  48,  stated  above,  a  part 
of  such  property  of  the  testator  as  was  not  at  the  time  of 
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his  death  in  a  proper  state  of  investment  was  sold  within  a  year         1846. 

after  the  testator's  death,  and  the  proceeds  were  invested  in  the  t ^ 

i»     J        r\        *   t  •  1  Turner  v, 

rands.    Une  of  the  questions  was,  whether  the  tenant  for  life  was  Newport. 

not  entitled  to  the  iiftomeof  the  funds  so  invested  within  the  first 
year.  Sir  Anthony  Hart  said  it  would  seem  to  follow  firom  the 
principle  of  Hewitt  v.  Morris  that  the  tenant  for  life  was  entitled 
to  snch  income.  The  decree  declared  that  the  tenant  for  life  was 
entitled  to  the  income  accrued  within  the  first  year  after  the  tes- 
tator's death  on  all  investments,  according  to  the  direction  of  the 
wiD,  made  with  monies  arising  from  the  sale  or  conversion  of  all 
parts  of  the  testator's  estate,  as  did  not  exist  at  the  time  of  the 
death  in  a  proper  state  of  investment. 


In  Smith  V.  WUkinton,  Seton,  74,  stated  before,  page  155,  Lord  Question  as  to 

Loughborough's  decree  directed  the  Master  to  inquire  what  *^»c*i)l«  J^*«- 
-.  .--  1:11  .        .Ai/ti  «.         .  mint  for  life  to 

dividends  would  have  arisen  if  the  ftmds,  part  of  the  said  testator's  interest  from 

estate,  not  being  Bank  £3  per  Cent.  Annuities,  had  been  sold,  and  *•**  death  of  the 

the  proceeds  laid  out  in  the  purchase  of  Bank  £3  per  Cent.  An-  gpect  of  ^j^" 

nuities  at  the  death  of  the  testator,  and  also  what  dividends  the  P<^y>  ^^<^^ 

same  would  have  produced  if  sold  and  laid  out  at  the  end  of  toelrfthe*  * 

twelve  months  after  the  death  of  the  said  testator.  death  inyested 

The  reporter  possesses  no  information  respecting  any  further  J^aui^'^'^ 
proceedings  in  this  case. 

In  Gibson  v.  Bott^  7  Ves.  89,  stated  before,  page  152,  Lord 
Eldon  said  the  course  was  an  account,  and  the  tenant  for  life  was 
to  take  the  ioterest  from  the  end  of  the  year ;  that  in  eveiy  case 
it  was  hard  that  the  tenant  for  life  should  lose  the  interest  for 
that  year.  That  where  the  words  ''  to  be  converted  with  all  con- 
venient speed'*  occur  as  to  legacies,  interest  was  never  given  till 
the  end  of  the  year.  That  if  a  legacy  was  given  for  life,  with  re- 
mainder over,  no  interest  was  due  till  the  end  of  two  years.  That 
the  old  practice  of  the  Court  was  against  special  directions  as  to 
the  value  at  the  time  of  the  death. 

y.  C.  Knight  Bruce  has  remarked  (1  Tounge  &  Collyer's  C. 
C.  319),  that  it  does  not  appear  from  the  report  of  the  case  of 
Gibson  v.  Bott,  what  interest  the  tenant  for  life  was  held  to  take 
in  the  property  between  the  testator's  death  and  the  conversion. 

In  Feams  v.  Toung^  9  Ves.  549,  part  of  the  testator's  residue 
consisted  of  his  capital  in  the  business  of  a  wine  merchant  at 
Oporto,  which  he  carried  on  in  partnership.  By  the  partnership 
articles  in  case  of  the  death  of  a  partner  the  business  was  to  be 
carried  on  upon  the  joint  account  of  the  surviving  partners  and  the 
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Although  the 
property  pro- 
dnce  no  in- 
come, yet  the 
tenant  for  life 
is  not  to  be  de- 
prived of  in- 
terest. 


heirs  of  the  deceased  untfl  the  30th  June  next  following  the  day 
of  the  deaths  provided  such  death  happened  three  months  pre- 
viously to  the  said  30th  June.  If  such  death  did  not  happen 
three  months  previously  to  the  30th  June,  then  the  business  ^as 
to  be  so  carried  on  until  the  30th  of  June  in  the  subsequent 
year»  at  which  time  the  partnership  was  to  terminate^  and  the 
proportional  share  belonging  to  the  deceased  was  to  be  paid  to 
his  heirs ;  one  half  of  such  share  at  the  end  of  one  year  after 
such  termination  of  the  partnership,  and  the  other  half  at  the  end 
of  two  years  after  such  termination.  The  testator  died  at  the  end 
of  May,  1797;  the  partnership  was  not  therefore  terminated  until 
the  3()th  of  June,  1798.  Between  the  death  of  the  testator  and 
the  termination  of  the  partnership  a  large  sum  of  money  accrued 
to  the  testator's  estate  as  profits ;  and  the  Master,  in  taking  the 
accounts  in  the  suit,  had  allowed  the  same  to  the  widow,  who  was 
tenant  for  life,  as  interest. 

Lord  Eldon  said,  that  as  to  the  year  in  which  the  profit  was 
making  there  was  great  difficulty.  But  if  the  rule  was,  that 
between  tenant  for  life  and  remainder-man  the  former  was 
entitled  to  what  was  actually  produced  as  interest  from  the  death, 
it  would  be  very  hard  upon  the  widow,  the  tenant  for  life,  in  that 
case,  that  as  it  was  employed  in  trade,  and  making  a  great  deal 
more  than  4  or  5  per  cent,  she  should  not  have  either  the  profit 
or  the  interest.  That  it  was  fair  that,  if  the  testator  bound  him- 
self to  leave  his  capital  in  a  trade  for  the  purpose  of  increase, 
still  the  value  of  the  capital  at  the  death,  with  the  additional 
capital,  whatever  it  might  be  ultimately  in  consequence  of  being 
so  employed,  should  yield  an  interest.  That  it  was  not  very  well 
settled  whether  the  tenant  for  life  was  entitled  to  the  interest 
from  the  death  or  from  a  year  afterwards.  Baron  Thompson 
once  told  him  that  the  first  payment  of  an  annuity  was  made  at 
the  end  of  a  year,  and  so  he  took  it.  But  at  that  time  the 
opinion  of  several  Masters  was  that  it  was  not  to  be  paid  until 
two  years ;  and  an  annuitant  was  no  more  than  tenant  for  life 
of  part  of  the  capital.  In  that  case  he  thought  the  defendant 
ought  to  have,  from  the  death  to  the  termination  of  the  partner- 
ship, interest  at  a  given  rate,  and  not  the  profit  (a). 

(a)  The  subsequent  part  of 
Lord  Eldon's  judgment  does  not 
apply  to  the  first  year  after  the 
testator's  death.  His  Lordship 
said,  that  at  the  end  of  the  part* 
nership  the  capital  by  the  articles 


was  a  dead  fund  in  moieties  for 
one  and  two  years.  But  the 
widow  was  not  therefore  to  be 
deprived  of  interest  upon  it,  but 
was  entitled  to  interest  upon  the 
capita],  though  dead,  with  refer- 
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There  is  an  anonymous  case  in  2  Newland's  Chancery  Pract.  1846. 

321,  edit.  1819,  the  name  of  which  it  should  seem  from  Mr.  XuRNBar. 
Seton's  hook,  p.  76,  is  Terrier  v.  Sprott ;  the  date  of  it  does  not  Newport. 
appear,  so  that  there  is  no  opportunity  of  ascertaining  from  the 
registrar's  book  what  the  circumstances  of  the  case  were  (a). 
According  to  those  minutes  Imperial  Annuities  and  Irish  An- 
nuities, part  of  the  testator's  estate,  were  directed  to  be  sold,  and 
the  proceeds  to  be  invested  in  ^3  per  Cent.  Bank  Annuities ; 
and  it  was  declared  that  the  said  Imperial  Annuities  and  Irish 
Annuities  ought  to  be  considered  as  having  been  sold  and  turned 
into  £Z  per  Cent.  Annuities  from  the  death  of  the  testator;  and  it 
was  declared  that  the  amount  of  the  dividends,  which  would  have 
accrued  due  on  such  ^3  per  Cent.  Bank  Annuities,  if  so  purchased 
as  aforesaid,  from  the  death  of  the  testator  up  to  the  time  of  the 
decree,  ought  to  be  taken  as  annual  produce  in  computing 
what  was  due  to  the  tenant  for  life  on  account  of  her  life 
interest  in  the  residue  of  the  personal  estate;  and  the  Mas- 
ter was  directed  to  compute  what  might  from  the  death  of 
the  testator  have  been  received  for  dividends  of  so  much  of  the 
testator's  personal  estate,  as  was  standing  at  the  death  of  the  tes- 
tator in  any  public  stocks  or  funds  not  being  £Z  per  Cent. 
Consols,  in  case  such  stocks  or  funds  had  been  turned  into 
£Z  per  Cent.  Bank  Annuities;  and  it  was  declared  that  the 
tenant  for  life  was  entitled  to  receive  what  should  be  found  due 
on  such  account,  and  it  was  directed  that  the  same  should  be 
paid  to  her. 

In  Amphleit  v.  Parke,  1  Sim.  275,  the  testatrix  directed  that 
all  her  real  estates  should  be  sold,  and  that  the  monies  to  arise 

ence  to  the  circumstance,  that  carry  interest, 
one  half  was  not  to  be  collected  (a)  It  should  be  mentioned  that 
till  the  end  of  one  year,  the  other  Mr.  Seton  appearti  to  have  become 
fiot  till  the  end  of  two  years,  cal-  acquainted  with  the  case  of  Smith 
culating  what  was  then  the  value  v.  Wilkinson  (see  before,  p.  165) 
of  the  sums  respectively ;  for  in-  from  Mr.  Newland's  work.  In 
stance,  the  value  of  1,000/.  pay-  vol.  2,  p.  335,  of  Newland,  are 
able  at  the  end  of  one  year,  and  the  minutes  of  a  deciee  for  an 
another  sum  of  1,000/.  payable  at  account,  and  for  charging  exe- 
the  end  of  two  years.  cutors  with  interest,  &c.  There 
In  SitweU  v.  Bernard,  6  Yes.  is  neither  name  nor  date.  These 
539.  Lord  Eldon  said  that  in  many  minutes  are  (as  Mr.  Seton  men- 
cases  the  Court  supposes  the  re-  tions)  the  minutes  of  Lord  Lough- 
sidue  to  carry  interest,  though  in  borough*s  decree  in  Smith  v.  fVil- 
many  cases  the  residue  does  not  kinton. 
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^  ^^^  ^  from  the  sale  shoold  be  taken  as  part  of  her  personal  estate. 
Turner  v,  ^^  testatrix  then  gave^  out  of  the  monies  to  arise  from  such  sale 
Nrwfort.  and  out  of  her  other  personal  estate,  various  legacies.  The 
residue  of  her  personal  estate,  and  the  monies  to  arise  from  the 
sale  of  her  real  estate,  the  testatrix  gave  upon  trust  to  pay  the 
interest  thereof  to  £.  P.  for  her  hfe,  and  after  her  death  upon 
trust  to  divide  the  capital  amongst  her  children.  The  testatrix 
died  on  the  14th  July,  1803.  The  Master  in  taking  the  accounts 
allowed  to  the  executor,  who  was  the  husband  of  the  tenant  for 
life,  a  year  and  a  halTs  rent  of  the  real  estates  from  Lady  Day, 
1803,  to  Michaelmas,  1804,  and  a  year  and  a  half's  dividend  of 
two  sums  of  stock,  due  respectively  on  the  10th  of  October,  1804, 
and  5th  of  January,  1805,  which  rents  and  dividends  the  executor 
had  retained  for  the  use  of  his  wife  as  tenant  for  life. 

The  legacies  were  not  paid  within  the  year  after  the  testator's 
death ;  and  one  of  the  questions  in  the  cause  was,  that  the  executor 
on  the  part  of  his  wife,  the  tenant  for  tife,  claimed  to  be  entitled 
to  the  income  produced  by  such  legacies  during  the  first  year  after 
the  testator's  death.  It  appears  that  the  legacies  much  exceeded 
the  personal  estate  in  amount,  and  it  is  to  be  presumed  that  the 
year  and  a  half's  rent  and  the  year  and  a  half's  dividends,  which 
the  executor,  the  husband  of  the  tenant  for  life,  had  retained,  and 
which  had  been  allowed  him  by  the  Master  in  taking  the  accounts, 
in  some  way  represented  the  income  accruing  from  the  legacies 
within  the  first  year  after  the  testator's  death.  Unless  such 
rents  and  dividends  represented  such  income,  it  is  not  easy  to 
discover  why  they  are  introduced  into  the  report  of  the  case. 

It  was  said  against  this  claim,  made  on  the  part  of  the  tenant 
for  life,  that  although  after  the  decisions  m  AngerHein  v.  Martin^ 
and  Hewitt  v.  Morris,  it  could  not  be  contended  that  the  tenant 
for  life  was  not  entitled  to  the  first  year's  income  of  what  ulti- 
mately proved  to  be  the  residue  of  the  testatrix^s  property,  yet 
that  she  could  not  be  entitled  to  more,  either  upon  principle  or 
the  expressions  of  the  will,  for  that  the  trustees  were  directed  to 
pay  her  the  interest  only  of  the  residue. 

Sir  John  Leach  said  that  there  was  a  question  arising  from  the 
circumstance  that  the  pecuniary  legacies  were  not  paid  until  the 
end  of  a  year  after  the  testatrix's  death,  and  that  the  frmds 
with  which  those  legacies  were  paid  did  in  the  mean  time  produce 
interest  or  dividend,  and  the  tenant  for  life  claimed  that  interest 
or  dividend  as  belonging  solely  to  her.  That  the  testatrix  clearly 
had  not  that  intention.  Her  plain  meaning  was  that  the  tenant 
for  Ufe  should  enjoy  the  income  of  that  property,  the  capital  of 
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vhich  was  to  descend  to  ber  children*  and  nothing  more,  and  tlie         ^_^\__j 
interest  or  dividend  in  question  was  therefore  to  be  considered  aa  t^rnkr  o. 
capital,  of  which  the  tenant  for  life  would  take  the  income  only.     Newport. 

This  report  of  the  judgment  leaves  it  in  uncertainty,  whether 
the  tenant  for  lift  was  held  entitled,  from  the  death  of  the  tes< 
tatriz,  to  the  interest  of  the  income,  which  the  legacies  produced 
during  the  first  year  after  the  testator's  death. 

The  parties  having  differed  as  to  the  minutes  of  the  decree, 
and  Sir  John  Leach,  who  when  he  heard  the  case  was  Vice-Cban« 
cellor,  having  before  the  decree  could  be  drawn  up  been  ap- 
pointed Master  of  the  Bolls,  it  was  again  brought  on  to  be  heard 
before  him  at  the  Bolls,  when  his  Honour  came  to  the  same  eon- 
chiaion  as  on  the  former  hearing.  (See  4  Russ.  75.)  The  above 
point,  it  is  well  known,  was  not  the  principal  point  in  the  cause. 
The  principal  point  in  the  cause  was  the  subject  of  an  appeal  to 
the  Lord  Chancellor.     (See  2  Buss.  &  Myl.  221.) 

Li  La  Terriere  v.  Buhner,  2  Sim.  18,  the  testator  directed  his 
trustees  to  sell  his  real  and  personal  estates  with  all  convenient 
speed  after  his  death,  and  to  invest  the  proceeds  upon  government 
or  real  securities.  Part  of  the  said  testator's  estate  consisted  of 
shares  in  insurance  offices  and  canals.  East  India  Bonds,  &c. 
The  trustees  had  within  a  year  after  the  testator's  death  sold  his 
real  estates,  and  invested  the  proceeds  in  the  funds.  The  decree 
had  directed  the  Master  to  ascertain  the  amount  of  the  income 
accrued  due  vrithin  the  first  year  next  after  the  testator's  death 
on  all  such  parts  of  his  real  and  personal  estate  as  at  the  end  of 
such  first  year  remained  unsold,  and  also  the  amount  of  the 
income  accrued  due  on  all  such  parts  of  the  real  and  personal 
estate,  as  was  sold  within  such  first  year,  previously  to  the  time 
of  sale. 

On  the  one  side  it  was  said  that  the  tenant  for  life  was  not 
entitled  to  interest  in  respect  of  any  parts  of  the  estate,  that  were 
not  invested  in  the  proper  funds  at  the  testator's  death.  On  the 
other  side  it  was  said  that  the  tenant  for  life  was  entitled  to  the 
income  arisen  during  the  first  year  after  the  testator's  death,  on 
all  his  property. 

Sir  Anthony  Hart  said,  that  the  tenant  for  life  could  claim  no 
interest  as  to  the  securities,  which  were  not  such  as  the  testator 
directed  for  investment.  The  decree  declared  that  the  income 
accrued  due  within  the  first  year  after  the  testator's  death,  on  all 
such  parts  of  the  testator's  estate  as  did  not  exist  in  a  proper  state 
of  investment  previously  and  up  to  the  respective  times  of  the 
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sale  and  oonvenkm  thereof^  ought  to  form  part  of  the  capital  of 
the  said  testator's  residuary  estate  (a). 

In  Dimes  v.  SeoU,  4  Russ.  195,  stated  before,  page  153,  Lord 
Gifford's  decree  directed  that  the  Master  should  inquire  what 
sum  the  testator's  share  of  the  Indian  loan  would  have  sold  for 
one  jear  after  the  testator's  death  ;  and  what  sum  of  Bank  £3 
per  Cent.  Annuities,  the  money  which  the  said  Master  should  find 
that  the  said  share  of  the  Indian  loan  would  haye  sold  for,  would 
have  purchased  if  the  same  had  been  sold  one  year  after  the  tes- 
tator's death ;  and  the  Master  was  to  inquire  how  much  would 
have  arisen  from  the  dividends  of  such  Bank  Annuities,  in  case 
the  same  had  been  purchased  as  aforesaid,  to  the  time  the  testa- 
tor's share  of  the  loan  was  paid  o£P,  and  he  declared  that  the  exe- 
cutor was  entitled  to  be  allowed  such  dividends  as  payment  on 
account. 

The  Master,  by  his  report,  certified  that  the  testator^s  share  of 
tlie  Indian  loan,  if  it  had  been  sold  at  the  end  of  one  year  after 
the  testator's  death,  and  the  proceeds  had  -been  invested  in  the 
£3  per  Cents'.,  would  have  produced  2548/.  13«.  5d.  stock,  which, 
down  to  April,  1813  (when  the  testator's  share  of  the  loan  was 

(a)  The  language  of  Sir  An-  stein  v.  Martin  (some  passages  of 
thony  Hart  is  ambiguous,  but  the     their  argument  in  that  case  wiU 


language  of  the  decree  cannot  be 
mistaken.  The  income  accrued 
due  on  inch  parts  of  the  testator's 
estate  as  did  not  ezLst  in  a  proper 
state  of  investment  at  the  time  of 
the  death,  which  would  include 
the  rents  of  the  real  estate  ac- 
crued due  previous  to  the  sale, 
was  to  form  part  of  the  capital. 
Nevertheless,  the  reporter  has  a 
note  of  this  case  made  by  him  at 
the  time,  which  is  of  that  kind 
that  be  has  never  been  able  to 
satisfy  himself  that  in  drawing  up 
the  decree  the  intention  of  the 
Court  was  not  misunderstood. 
His  doubt,  too,  on  this  head  has 
always  been  increased  by  a  me- 
morandum in  his  common-place 
book  of  a  "  mooting  "  with  Sir 
Anthony  Hart  and  Mr.  Barber, 
when  they  were  counsel  in  Anger^ 


be  found  before,  p.  175).  Sir  An- 
thony observed,  that  in  Qibson  v. 
Bott  Lord  Eldon  was  little  pressed 
to  decide  whether  the  tenant  for 
life  ought  not  to  have  interest 
between  the  death  and  the  con- 
version. But  in  a  latter  case 
(alluding,  as  the  writer  believes, 
to  Fearns  v.  Young — see  before, 
page  179)  that  point  had  been  in- 
sisted upon,  and  his  Lordship  had 
determined  it  in  favour  of  the  te- 
nant for  life.  He  added,  that  if 
the  investment  did  not  take  place 
until  near  the  end  of  the  Orst  year, 
the  tenant  for  life,  if  held  only 
entitled  to  the  income  of  what 
was  properly  invested,  would  not 
be  better  off  in  many  cases  than 
if  an  acctunulation  had  been  ac- 
tually directed,  as  in  Sitweil  v. 
Bernard, 
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actually  sold  and  the  monej  inyested)^  would  have  yielded  divi-         1846* 


dends  amounting  in  all  to  764/.  1 1«.  8d.  TurnxrvT 

The  amount  of  the  dividends,  firom  the  death  of  the  testator  on  Nbwport. 
the  30th  of  January,  1802,  down  to  April,  1813,  when  the  testa- 
tor's share  of  the  loan  was  sold  and  the  proceeds  invested,  would 
have  heen  the  sum  of  841/.  1 U.  lOd. 

After  Lord  Lyndhurst  had  given  judgment,  (see  before, 
page  153,)  Sir  Edward  Sugden,  as  counsel  for  the  executor,  sub- 
mitted to  his  Lordship  that  the  tenant  for  life  was  entitled  to  the 
actual  interest  produced  by  the  investment  in  the  loan,  till  the 
time  when  it  was  the  duty  of  the  executor  to  have  converted  it, 
namely,  till  the  end  of  the  first  year  from  the  testator's  death : 
and  therefore  that  the  executor  ought  to  be  allowed,  in  his  account^ 
the  extra  interest  received  in  respect  of  that  year. 

Sir  William  Home,  the  counsel  for  the  parties  entitled  in 
remainder,  admitted  that  according  to  the  principle  of  Jn^erstein 
V.  Martin,  and  Hewitt  v.  Morria,  the  tenant  for  life  was  entitled 
to  the  income  of  the  residue,  not  merely  firom  the  end  of  the  first 
year  after  the  testator's  death,  but  firom  the  time  of  his  death  (a). 
The  income,  however,  during  the  first  year  was  to  be  measured  in 
the  same  way  as  during  any  subsequent  year ;  and  could  there- 

(a)  Hewitt  v.  Morris,  Turn.  8c     the  writer  has  always  considered 


Rubs.  241,  only  decided  that  the 
tenant  for  life  was  entitled  from 
the  death  to  the  interest  of  what 
was  properly  invested  at  that  pe- 
riod. The  petition  in  that  case 
sought  nothing  more.  Angerstein 
V.  Martin,  however,  may  be  con- 
sidered to  have  decided  the  point 
in  conformity  with  Sir  W.  Home's 
admission.  For  no  one  will  sup- 
pose that  Lord  Eldon  meant  to 
determine  in  that  case,  that  the 
tenant  for  life  was  entitled  to  the 
income  of  India  Stock,  South 
Sea  Stock,  Bank  Stock,  Russian 
Funds,  Long  Annuities,  £4  per 
Cents.  £3i  per  Cents.,  &c. 

A  similar  admission  seems  to 
have  been  made  in  the  argument 
of  Amphlett  v.  Parke,  1  Sim.  278. 
See  before,  page  182.) 

It  must  be  stated  that  since  the 
decision  of  Angerstein  v.  Martin, 


the  impression  of  the  profession 
to  be,  that  the  tenant  for  life  was 
entitled  to  interest  upon  all  the 
unconverted  property  from  the 
time  of  the  death,  the  amount  of 
such  interest  being,  in  general,  to 
be  ascertained  by  what  would  be 
the  amount  of  dividends  if  the 
property  were  converted  at  the 
end  of  the  year,  and  Consols  were 
bought  with  the  proceeds. 

That  such  was  the  impression 
of  the  profession  is  partly  shown 
by  the  adjussion  of  counsel  in 
Angerstein  v.  Martin,  and  in 
Amphlett  v.  Parke.  It  is  further 
shown  by  the  ensuing  passages  in 
two  well  known  works — Leigh 
and  Dalzell  on  Conversion,  and 
Roper  on  Legacies. 

Messrs.  Leigh  and  Dalzell  state 
(p.  46),  that  the  following  conclu- 
sion is  established  by  the  cases. 
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1846.  fore  amount  oiily^  so  far  as  the  share  in  the  Indian  lotti  was  oon- 
TuRNBR  r.  cemed,  to  the  dividends  on  the  £3  per  Cent.  Stock,  which,  at  the 
Nbwpqkt.  end  of  a  year  firom  the  testator^s  death,  might  have  heen  pur- 
chased with  the  proceeds  of  that  share. 

Lord  Ljndhurst  said,  that  during  the  first  year  after  the  testa- 
tor's death  the  tenant  for  life  was  entitled  not  to  the  interest  on 
the  Indian  security,  but  to  the  dividends  on  so  much  £3  per 
Cent.  Stock  as  would  have  been  produced  by  the  conversion  of  the 
property  at  the  end  of  the  year. 

This  will  be  the  most  convenient  place  to  notice  a  remark  of 
Mr.  Jarman,  althou^  not  applying  to  the  question  the  peculiar 
subject  of  this  division.  Mr.  Jarman,  vol  i.  p.  544,  states,  that 
if  the  property  is  not  actually  converted  at  the  end  of  the  year,  it 
must  be  computed  what  would  have  been  the  result  if  the  conver- 
sion had  taken  place  at  such  year's  end,  and  the  proceeds  had 
been  then  invested  in  £3  per  Cents.,  the  dividends  of  which 
stock  will  form  the  income  to  which  the  legatee  for  life  will  be 
entitled.  He  adds,  but  the  stock  might  happen  to  be  lower  at  the 
actual  investment  than  at  the  year's  end,  and  then  it  should  seem 
a  portion  of  the  income  would  be  undisposed  of  during  the  life. 

This  renuirk  supposes  that  the  tenant  for  life  will  be  always 
^titled  to  the  income  shown  by  the  computation.  But  it  is 
apprehended  that  the  tenant  for  life  would  only  be  entitled  to  this 
hypothetical  income  until  the  actual  investment;  and  then  he 

—  that  in  the  converBion  by  states  that  where  a  residue  of  per- 
will  of  personalty  into  realty,  if  sonal  estate  was  given  generally  to 
there  be  no  clause  of  accumnla-  one  for  life  with  remainders  over, 
tion — although  the  fund  be  con^  and  no  mention  is  made  by  the  tes- 
stituted  a  residuary  personal  es-  tator  respecting  the  interest,  nor 
tate — ^if  it  be  clear  and  there  is  no  any  intention  to  the  contrary  to  be 
inconvenience,  there  does  not  collected  from  the  will,  the  rule 
exist  any  reason  why  the  tenant  appears  to  be  now  settled  by  the 
for  life  should  not  commence  im-  recent  cases,  that  the  person 
mediately  to  enjoy  interest ;  and  taking  for  life  is  entitled  to  inter- 
that  in  the  conversion  by  will  of  est  from  the  death  of  the  testa- 
realty  into  personalty,  unless  such  tor,  on  such  part  of  the  residue 
accumulation  clause  be  added,  bearing  interest  as  is  not  neces- 
there  will  be  no  reason  why  the  sary  to  be  applied  for  the  pay- 
tenant  for  life  of  the  interest  of  ment  of  debts.  And  it  seems 
the  fund  to  arise  from  such  con-  immaterial  whether  the  residue  is 
version  should  not  enjoy  the  only  given  generally,  or  directed 
rents  and  profits  until  sale.  to  be  laid  out  with  all  convenient 
Mr.  White,  in  his  edition  of  speed  in  funds  or  securities,  or  to 
Roper  on  Legacies,  vol.  ii.  p.  289«  be  laid  out  in  lands. 
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would  leoeiye  the  real  moome,  which  will  exceed*  he  equal  to*  or         1846. 

fidl  short  of,  the  hypothetical  income  according  to  the  price  of  m 

the  funds  when  the  actual  investment  takes  place.  Newfoat. 

It  will  be  seen*  from  the  ensuing  case,  that  some  observations 
have  been  recentlj  made  upon  the  foregoing  case  o{  Dimes  v.  Scott, 
(see  before  page  184)  which,  consistentlj  with  the  reporter's  plan, 
would  have  been  examined  in  this  place,  had  not  the  learned  and 
very  laborious  judge,  who  made  them,  followed  the  decision,  reject- 
ing, and,  as  the  reporter  thinks,  rightly  rejecting,  the  principle 
which,  were  it  applied  to  such  cases,  would  often  leave  a  widow  or 
adult  child  without  income  for  twelve  months,  contrary  to  what  it 
must  be  the  conviction  of  every  one  was  the  intention  of  the  testator. 
In  Taylor  v.  Clarke^  1  Hare,  161,  the  testator  directed  that  his 
real  and  personal  estate,  as  soon  as  conveniently  might  be  after 
his  decease  (subject  to  the  discretionary  power  therein  given  to 
his  executors  as  to  his  partnership  property),  should  be  sold,  and 
the  proceeds  invested  on  government  or  real  securities ;  and  the 
testator  empowered  his  executors  to  extend  the  time  for  payment, 
by  his  partner,  of  any  portion  of  the  capital  out  of  the  partnership 
business  to  any  period  not  exceeding  five  years  from  his  death. 
The  testator  was  engaged  as  a  merchant  in  partnership  at  Oporto. 
By  the  partnership  articles,  dated  in  July,  1836,  his  capital  bore 
£b  per  cent,  interest.  In  case  of  the  death  of  either  partner 
between  the  1st  of  January  and  the  30th  of  June,  the  business 
was  to  be  continued  on  the  same  footing  until  the  Ist  of  July,  then 
next.  In  case  the  testator  should  die  during  the  first  five  years 
of  the  partnership^  his  share  was  to  be  paid  to  his  representatives 
in  three  equal  instalmente,  at  the  end  of  the  first,  second,  and  third 
year  from  the  day  of  the  testator's  death,  or  from  the  end  of  the 
then  current  year  of  the  partnership,  with  interest  at  £^  per  cent, 
from  the  termination  of  the  partnership.  The  book  debts  were 
to  be  considered  as  part  of  the  profits,  but  not  to  be  divisible 
until  received.  The  testetor  died  in  January,  1837*  and  the  part- 
nership was  continued  until  the  1st  July,  1837. 

The  Vice-ChanceUor  Wigram — after  noticing  that  he  had  been 
informed  when  the  case  was  argued  that  the  property  of  the  tes- 
tator, other  than  that  in  Portugal,  was  so  circumstanced  in  point 
of  amount,  actual  investment,  or  otherwise,  as  not  to  require  any 
special  direction  firom  the  Court,  and  accordingly  the  argument 
was  confined  to  the  question  respecting  the  testator's  property  in 
Portugal,  and  to  that  question  his  attention  had  therefore  been 
directed — steted  that  one  of  the  questions  was,  that  the  widow 
claimed  to  be  entitled  from  the  testator's  death,  supposing  other 
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1846.         claima  to  be  disallowed,  to  the  income  which  would  be  produced  by 
I,  the  investment  of  the  property  according  to  the  directions  in  the 

Newport.'  wiD.  That  this  question  was  one  of  great  difficulty.  What  were 
the  rights  of  a  residuary  legatee  for  life,  during  the  first  year  after 
the  testator's  deatli,  where  the  residue  was  directed  to  be  invested 
in  a  particular  manner,  and  the  income  produced  by  such  invest- 
ment was  to  be  paid  to  the  residuary  legatee?  After  noticing 
that  in  La  Terriere  v.  Bulmer  Sir  Anthony  Hart  had  decided 
that  the  tenant  for  life  would  not  be  entitled  during  the  first  year 
after  the  testator's  death  to  the  income  of  property  not  invested 
upon  the  proper  securities ;  and  that  Lord  Lyndhurst,  in  Dimes  y. 
Scott,  had  decided  that  the  tenant  for  life  was  entitled  during  the 
first  year  after  the  testator's  death  to  the  dividends  on  so  much 
SS  per  Cent.  Stock  as  would  have  been  produced  during  the  year 
by  the  conversion  of  the  property  at  the  end  of  the  year — his 
Honour  said  that,  to  express  his  unfettered  opinion  upon  the  sub- 
ject, he  should  say  that  the  decision  in  La  Terriere  v.  Bulmer  yns 
altogether  right ;  and  that  so  far  as  that  was  impugned  by  the 
decision  in  Dimes  v.  Seott  the  latter  decision  was  to  be  regretted. 
That  to  postpone  until  the  end  of  a  year  after  the  testator's  death 
the  enjoyment  by  the  tenant  for  life  of  funds  not  in  the  proper 
state  of  investment,  as  in  Xa  Terriere  v.  Bulmer,  was  merely 
assimilating  the  case  of  a  residuary  legatee  for  life  to  that  of  other 
general  legatees.  To  give  to  the  tenant  for  life  an  income  during 
the  first  year,  calculated  upon  the  principle  of  a  supposed  conver- 
sion of  the  property  into  £S  per  Cent.  Stock,  was  to  make  a  dis- 
tinction between  the  case  of  a  residuary  legatee  and  all  other 
general  legatees.  Dimes  v.  Seott,  so  far  as  that  point  was  con- 
cerned, was  a  case  of  first  impression.  *  His  Honour  then  added, 
that  in  the  difficult  position  he  was  placed  in,  he  felt  bound  to  follow 
the  decision  of  Lord  Lyndhurst  in  Dimes  v.  Seott.  That  that 
decision  most  nearly  accorded  with  his  own  judgment  upon  the 
point.  That  it  gave  what  the  testator  gave,  and  intended  to  give. 
That  that  decision,  if  his  observations  upon  it  might  be  supposed 
well  founded,  was  only  to  be  regretted  in  having  perhaps  intro- 
duced a  distinction,  where  there  was  no  substantial  difference, 
between  the  cases  of  a  residuary  legatee  for  life  and  of  other 
legatees.  According  to  his  Honour's  decision,  the  tenant  for  life 
would  be  entitled  during  the  first  year  after  the  testator's  death, 
to  the  dividends  on  so  much  £3  per  Cent.  Stock  as  would  have 
been  produced  if  the  partnership  capital  had  been  converted  into 
money  at  the  end  of  that  year. 
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In  Ikmglaav.  Ccngrwe^  1  Keen,  410»  the  testator  directed  that  1846. 
his  trustees  should  convert  the  residue  of  his  personal  estate  into  turner  v 
government  securities.  The  Master  of  the  Rolls  said,  that  the  Newport. 
question  was,  whether  the  tenant  for  life  was  entitled  to  the  interest 
accrued  on  the  testator's  residuary  estate  during  the  first  year 
after  the  testator's  death,  or  whether  it  ought  to  be  added  to  the 
principal  and  invested  as  part  thereof.  That  upon  this  subject 
the  authorities  were  conflicting,  and  no  certain  rule  appeared  to 
be  established.  That  in  a  case  where  there  was  no  direction  to 
accumulate,  and  therefore  no  direction  to  add  interest  to  capital, 
it  appeared  to  him  more  likely  to  have  been  the  intention  of  the 
testator  that,  until  the  lapse  of  such  convenient  time  as  might  be 
allowed  to  the  executor  to  make  the  conversion  directed  by  the 
will,  the  tenant  for  life  should  enjoy  the  interest  actually  accrued ; 
and  if  it  should  be  held,  as  in  Dimes  v.  Seott,  that  the  conversion 
ought  to  be  made  in  a  year,  he  thought  that  no  inconvenience 
could  follow  from  allowing  the  tenant  for  Ufe  the  interest  of  the 
residue,  making  interest,  as  it  stood  at  the  time  of  the  testator's 
death  until  the  end  of  one  year,  or  so  much  of  that  year  as  should 
elapse  before  the  conversion  of  the  residue  according  to  the  direc- 
tionof  the  will. 


Mr.  Jarman,  vol.  i,  p.  542,  observes  that  in  the  case  of  a 
residuary  bequest  containing  a  trust  for  sale  and  conversion, 
without  any  express  appropriation  of  the  annual  income  until 
conversion,  the  destination  of  such  income  within  the  first  year 
from  the  unconverted  property — comprising  all  which  does  not 
consist  of  such  investmtots  as  the  proceeds  are  directed  to  be 
converted  into — is  doubtful.  That  in  La  Terriere  v.  Buhner  Sir 
Anthony  Hart  decided  that  the  first  year's  income  formed  part  of 
the  capital ;  that  in  Dimee  v.  Scott  Lord  Lyndhurst  held  the 
l^tee  for  life  to  be  entitled  during  the  year,  in  lieu  of  the  actual 
income,  to  dividends  on  so  much  £Z  per  Cent.  Stock  as  the  pro- 
ceeds of  the  property,  if  converted,  would  have  purchased  at  the 
end  of  the  year ;  and  that  in  Douglas  v.  dmgreve  Lord  Lang- 
dale  (after  noticing  these  conflicting  opinions)  gave  the  legatee  for 
life  the  actual  income  arising  from  unconverted  funds  firom  the 
testator's  death  until  the  end  of  the  year,  or  until  conversion, 
which  should  first  happen.  Mr.  Jarman  then  adds,  that  the  rule 
giving  the  legatee  for  life  the  actual  income  of  unconverted  funds 
is  a  rule,  which  seems  to  be  more  just  than  the  rule  that  the  first 
year's  income  shall  form  part  of  the  capital,  and  more  conve- 
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nient  than  the  rule  that  the  legatee  for  life  shall  have  the 
dividends  on  so  much  the  £3  per  Cents,  as  could  have  heen 
hought  with  the  property  if  converted. 

Now^  as  to  the  jnstioe  of  the  rule,  it  is  undonhtedly  in  many 
cases  more  just  that  the  tenant  for  life  should,  as  in  Bougltu  ▼. 
dmffreve,  have  the  actual  income,  than,  as  in  2^  Terriere  ▼.  Bui- 
mer,  nothing  at  all.  But,  if  that  he  adopted  as  the  rule,  may  not 
great  injustice  occasionally  he  done  to  the  remainder-man  ?  The 
writer  recollects  a  case — which,  however,  never  came  before  the 
Court,  there  being  a  compromise— in  which  almost  the  entire 
residue  consisted  of  a  building  lease  (the  testatrix  was  the  only 
child  of  a  large  builder),  which  had  only  eighteen  months  to  run. 
The  rent  was  several  thousand  pounds,  and  was  claimed  by  the 
tenant  for  life*  With  regard  to  the  convenience  of  the  rule,  it 
cannot  be  denied  that  the  rule  in  Douglas  v.  Ccngreve  is  more 
convenient  than  that  in  Dimes  v.  Seoitt  as  no  computation  is  re- 
quired, and  that  operation,  in  the  situation  of  some  estates,  may 
be  attended  with  trouble.  It  is  not,  however,  the  convenience  of 
the  Court,  or  its  officers,  which  ought  to  furnish  the  principle, 
which  shall  regulate  such  cases,  and  the  author  of  the  very  useful 
Treatise  on  Wills,  is  probably  one  of  the  last  persons,  who  would 
lay  down  such  a  position. 


Cases  m  which 
the  property 
could  not  he 
converted— or 
the  parties 
acquiesced  in 
its  not  heing 
oonTcrted— or 
from  an  inno- 
cent mistake  it 
had  not  heen 
converted. 


In  Oihson  v.  Bott,  7  Yes.  89  (see  before,  p.  152)  the  testator 
was  also  possessed  of  other  leasehold  estates  besides  the  farm, 
and  which  leasehold  estates  could  not  be  sold  by  reason  of  defects 
in  the  title.  Lord  Eldon  said,  that  as  to  the  leaseholds  which 
could  not  be  sold,  they  could  not  be  considered  otherwise  than  as 
property,  which  it  was  for  the  benefit  of  all  parties  to  suffer  to 
remain  in  specie.  That  it  being  for  the  interest  of  all  parties 
that  they  should  not  be  sold,  a  value  should  be  set  upon  them, 
and  the  persons  entitled  for  life  should  have  interest  at  4/.  per 
cent,  upon  that  value  from  the  death  of  the  testator. 

The  decree  referred  it  (see  1  Tounge  &  CoUyer^s,  C.  C.  320) 
to  the  Master  to  set  a  value  upon  the  leasehold  property  of  the 
testator  remaining  unsold,  as  the  same  was  at  ^e  time  of  the 
death  of  the  said  testator,  and  to  compute  interest  thereon  at 
the  rate  of  4  per  cent,  per  annum  from  that  time. 

In  Walker  v.  iSAore,  19  Yes.  387,  the  testator  directed  that 
his  trustees  should,  at  such  time  and  in  such  manner  as  they 
should  think  proper,  make  sale  of  his  copyhold  estate,  and  place 
the  proceeds  upon  such  securities  as  they  should  think  proper. 
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The  testfttor  died  in  1 799.   The  copyhold  estate  had  heen  let  at  a         1846. 
low  rent,  32/.  a  year,  upon  a  long  lease  of  which  thirty  years  Xu»NBa  v. 
were  unexpired  at  the  death  of  the  testator.    The  estate  had  Ncwpokt. 
been  greatly  improved  by  building  upon  it,  and  the  rent  reserved 
had  become  extremely  inadequate  to  the  actual  value,  and  greatly 
inferior  to  the  interest,  that  would  have  arisen  irom  the  money,  if 
the  estate  had  been  sold.     The  trustees  under  the  wQl  proposed 
to  raise,  by  a  sale,  sufficient  money  to  answer  the  fines  and  fees  of 
admission,  but  all  the  parties  interested  in  the  estate  desired  there 
should  be  no  sale,  and  that  the  necessary  monies  should  be  raised 
by  mortgage.    This  was  done,  and  a  mortgage  deed  was  executed, 
to  which  aD  the  persons  interested  in  the  estate  were  parties ; 
and  that  deed  recited,  that  such  persons  conceived  it  to  be  for 
their  interest  to  defer  selling  any  part  of  the  estate  until  the 
leases  should  be  much  nearer  expiring,  and  they  requested  the 
trustees  not  to  dispose  of  any  part  of  the  estate,  but  to  raise  by 
mortgage  what  should  be  necessary  for  the  fines  and  admission 
fees.     In  consequence,  no  part  of  the  estate  was  sold  until  June, 
1811,  when  the  trustees,  without  having  received  any  application 
or  notice  from  their  cestui  que  trusts,  sold  the  greatest  part  of  the 
estate  for  24,000/.  and  upwards,  and  a  part  still  remained  unsold 
of  the  value  of  15,000/.  or  thereabouts.     If  the  estate  had  been 
sold  at  the  time  of  the  testator's  death,  or  within  one  year  after- 
wards, it  would  not  have  produced  more  than  about  9000/. ;  the 
additional  value  of  the  estate  had  arisen  from  the  sale  having  been 
delayed  so  many  years.    The  tenant  for  life  during  all  this  time 
had  only  received  from  the  estate  the  above-mentioned  annual 
sum  of  32/.,  the  real  rental  of  the  estate  being  upwards  of  5000/. 
After  the  sale  in  1811  the  tenant  for  life  filed  her  bill,  stating 
that  the  additional  price  had  been  procured  at  her  expense,  and 
that  the  remainder-men  could  be  entitled  only  to  such  sum  of 
money  after  her  death,  as  would  have  been  produced  by  the  sale 
of  the  estate,  if  it  had  been  sold  at  the  time  of  the  death  of  the 
testator,  or  within  one  year  after  his  death,  and  claiming  com- 
pensation. 

Sir  William  Grant  said  that  the  tenant  for  life  contended  that,  as 
she  was  to  be  tenant  for  life  of  the  fund  to  be  produced  by  the  sale» 
she  was  to  be  put  in  the  same  situation  as  if  the  estate  had  been 
sold  immediately  after  the  testator^s  death ;  and  that  she  said  was 
to  be  effected  by  ascertaining  the  value  of  the  estate  at  that  time» 
having  regard  to  the  price  at  which  it  actually  sold,  and  giving 
her  the  interest  on  such  value  and  interest  upon  that  interest  by 
way  of  compensation  for  her  loss  by  not  receiving  her  income 


192  REPORTS  IN  CHANCERY, 

1846.  annually.  That  the  direction  to  the  trustees  in  that  case  was  not, 
Turn  BR  v.  *'  ^^  usually  was,  to  sell  as  soon  as  conveniently  might  be,  but  at 
NswpoRT.  such  time  and  in  such  manner  as  they  should  think  fit ;  yet  he 
did  not  think  that  could  make  the  right  of  the  tenant  for  life 
entirely  dependent  upon  the  time  at  which  the  sale  should  actually 
take  place.  That  it  was  impossible  to  say  that  the  trustees  might 
arbitrarily  postpone  the  sale  to  an  indefinite  period,  placing  the 
tenant  for  life  and  those  in  remainder  in  a  totally  di£Perent 
relatire  situation  from  that,  in  which  they  would  have  been,  had 
the  sale  been  made  with  reasonable  diligence ;  and  he  doubted 
whether  the  Court  could  usefully  attempt  in  each  case  to  ascertain 
the  precise  period  at  which,  in  the  exercise  of  a  sound  discretion, 
the  sale  ought  to  have  been  made.  That  even  under  words  of 
such  apparently  large  discretion  it  would  be  necessary  to  decide  upon 
the  respective  rights  of  the  tenant  for  life  and  the  remainder-man 
by  some  fixed  rule ;  and  to  hold  the  conversion  to  have  been  made 
at  some  given  period,  just  as  much  as  if  the  trustees  had  been 
directed  to  sell  with  all  convenient  speed.  That  his  doubt  had 
not  been  so  much  upon  the  general  principle,  as  upon  the  right 
of  the  party  to  its  application  under  the  circumstances  of  that 
case.  That  when  land  was  directed  to  be  converted  into  money, 
it  was  in  the  option  of  the  parties  interested  in  the  money  to  keep 
the  land  unsold  if  they  thought  proper,  and  as  they  could  do  so 
absolutely,  they  might  do  it  for  any  particular  period.  After 
haring  minutely  considered  all  the  circumstances  of  the  case,  his 
Honour  added,  that  the  only  persons  interested  in  the  estate,  con- 
ceiving it  to  be  for  their  interest  to  defer  selling  any  part  of  it 
until  the  lease  should  be  much  nearer  expiring,  had  requested  the 
trustees  not  to  dispose  of  any  part,  but  to  raise  by  mortgage 
what  should  be  necessary  for  the  fines  and  fees.  That  if  the 
tenant  for  life  thought  there  was  any  unreasonable  delay  beyond 
what  she  intended,  she  might  have  given  the  trustees  notice  to  pro- 
ceed to  execute  their  trust ;  but  without  such  notice  they  did  proceed 
to  sell  in  1811,  and  no  objection  bemg  taken,  he  might  presume 
that  in  the  opinion  of  all  parties  the  proper  period  for  selling  had 
arrived.  From  that  period,  therefore,  she  would  be  entitled  to 
the  interest  of  the  money  produced  by  the  sale,  and  of  the  value 
of  those  portions  of  the  estate  remaining  unsold. 

By  the  decree  in  Walker  v.  Shore  (1  Younge  &  CoUyer,  C.  C. 
321,  in  the  note)  it  was  ordered  that  the  Master  should  inquire 
what  parts  of  the  said  estate  remained  unsold,  and  ascertain 
what  was  the  value  of  such  last-mentioned  parts  of  the  said  estate, 
on  the  29th  Sept.  1811,  when  the  purchases  of  the  parts  of  the 
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said  estates,  which  were  sold,  were  to  have  been  completed ;  and         1846. 
it  was  declared  that  the  tenant  for  life  was  entitled  to  receive  inter-  ^ 
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est  on  such  sum,  as  the  Master  should  find  to  have  been  the  fair  Nbwpokt. 
value  of  such  parts  of  the  said  estates  at  the  period  aforesaid,  after 
the  rate  of  4/.  per  cent,  per  annum  from  the  said  29  Sept.  1811. 

In  Caldecott  v.  Caldecott,  1  You.  &  Coll.  G.  C.  312,  the  tes- 
tator directed  that  his  trustees  should  from  time  to  time  invest 
the  residue  of  hb  personal  estate,  with  all  accumulating  produce, 
in  the  purchase  of  lands,  and  that  the  interest  of  his  personal 
estate,  which  should  from  time  to  time  arise,  until  the  same  should 
be  invested  in  the  purchase  of  lands,  should  be  paid  to  the  person, 
who  would  be  entitled  to  the  rents  of  the  lands  if  actually  pur^ 
chased.  The  testator  died  in  October,  1 839 ;  and  in  March,  1 842, 
when  the  cause  came  on  upon  further  directions,  it  appeared  that 
considerable  parts  of  the  residue  of  the  testator's  personal  estate 
were  unconverted,  consisting  of  canal  shares,  life  and  fire  in- 
surance shares.  Bank  Stock,  and  mortgages  of  various  kinds. 

The  Yioe-Chancellor  Knight  Bruce  said,  with  regard  to  those 
parts  of  the  personal  estate,  which  neither  were  at  the  tes- 
tator^s  death,  nor  had  since  been,  in  such  a  state  of  investment 
as  ought  to  be  recognised,  and  allowed  to  be  confirmed  by  the 
Court,  he  was  of  opinion  that  such  a  rule  ought  to  be  applied  as 
was  applied  by  Lord  Eldon  to  the  leaseholds  in  Gibson  v.  Bott, 
and  by  Sir  William  Grant  to  the  copyholds  in  Walker  v.  Shore. 

In  Sutherland  v.  Cooke,  1  CoU.  498,  there  was  no  direction  to 
sell  the  personal  estate,  except  to  pay  debts  and  legacies.  Part  of 
the  estate  consisted  of  leasehold  messuages.  Long  Annuities,  and 
Government  Annuities  for  terms  of  years.  The  first  tenant  for 
life  was  dead.  The  decree  declared  that  the  second  tenant  for  life 
was  not  entitled  to  the  actual  dividends  and  rents,  which  were  pro- 
duced by  the  Government  Annuities  for  terms  of  years,  and  Long 
Annuities  and  leasehold  messuages,  constituting  the  residue  of 
the  testator's  personal  estate ;  but  was  entitled,  from  the  time  of 
the  death  of  the  first  tenant  for  life  down  to  the  time  of  her  own 
death,  to  interest  at  the  rate  of  41,  per  cent,  per  annum  upon 
what  was  the  value  of  the  before-mentioned  property,  at  the  end 
of  one  year  next  after  the  testator's  death. 

A  motion  was  then  made  that  the  minutes  of  the  decree  might 
be  varied,  by  inserting  therein  a  declaration  that  the  Government 
Annuities  for  terms  of  years.  Long  Annuities,  and  leasehold  mes- 
suages, constituting  the  residue  of  the  testator's  personal  estate, 
ought  to  have  been  sold  at  the  end  of  one  year  after  the  testator's 
death ;  and  a  declaration  in  lieu  of  the  declaration  as  to  the  41. 
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per  cent,  interest,  that  the  second  tenant  for  life  was,  during  the 
time  before  mentioned,  entitled  to  sach  interest  as  would  have 
been  payable,  had  the  before-mentioned  property  been  sold,  and 
the  produce  of  such  sale  invested  in  Bank  £3  per  Cent.  An- 
nuities. 

The  Vice-Chancellor  Knight  Bruce  said  there  was,  he  thought, 
no  positive  rule  on  the  subject.  A  will  might  be  so  framed  as  to 
make  it  the  duty  of  the  Court  to  consider  the  property  as  laid 
out  in  the  £3  per  Cents.  But  where  there  was  no  specific 
direction  for  conversion,  and  by  an  innocent  mistake  the  property 
had  been  left  upon  the  original  security,  his  opinion  waa  that  it 
had  always  been  considered  competent  to  the  Court,  to  aUow  the 
tenant  for  life  interest  at  4/.  per  cent.,  and  he  thought  that 
consistently  with  Howe  v.  Lord  Bartmauth^  and  DimeB  v.  Scoit^ 
he  might  do  so  in  that  case  (a). 


1846. 
July  24. 

NOKBS  V. 

Sbppinos. 

Motion  for  de- 
feudant  to  pay 
into  Court  items 
for  which  he 
has  improperly 
taken  credit. 
The  balance  of 
defendant's  re- 
ceipts and  pay- 
ments being  in 
his  favour,  the 
same  ought  to 
be  deducted. 
Items  not  speci- 
fied in  the  no- 
tice of  motion 
cannot  be  taken 
into  the 
account,  al- 
though they 
may  be  equally 
objectionable, 
and  would  tum_ 
the  balance  the' 
other  way. 


NOKES  V.  SEPPINGS. 

It  appearing  by  the  answer,  that  the  defendant,  who  waa 
trustee  under  an  assignment  executed  by  the  plaintiff,  had 
in  the  account  set  forth  in  the  schedule  improperly  taken 
credit  for  three  sums  of  money,  the  Vice-Chancellor  of 
England  made  an  order  that  the  defendant  should  pay  into 
court  the  full  amount  of  those  three  sums,  although  it 
appeared  by  the  same  schedule  that  there  was  a  balance 
coming  to  him  upon  his  whole  receipts  and  payments. 

Mr.  James  Parker  and  Mr.  Smythe,  for  the  defendant, 
moved  by  way  of  appeal  from  his  Honour's  order,  and  sub- 
mitted that  there  ought  to  have  been  a  deduction  of  that 
balance. 

Mr.  Walker  and  Mr.  Rogers  for  the  plaintiff,  and  in 
support  of  the  Vice-Chancellor's  order,  stated  that,  besides 
the  three  sums  ordered  to  be  brought  into  court,  there 
were  various  other  items  equally  improper ;  and  if  those 


(a)  There  is  an  omission,  ante, 
page  147»  of  the  day  when  T«r- 


ner  v.  Newport  was  heard.     It 
was  heard  22nd  July. 


TEMP.  LORD  COTTENHAM.  195 

items  were  taken  into  the  account,  as  it  was  submitted        1846. 


they  ought  to  be,  the  balance  would  be  turned  the  other  Nokss  v. 
way.  SEFFDfot. 

The  Lord  Chancellob  said  that  in  such  a  case  the  plain- 
tiff, according  to  the  practice  of  the  Court  (to  which  in 
iipplications  for  payment  of  money  into  court  it  was  veiy 
desirable  to  adhere),  waa  bound  by  the  terms  of  his  own 
notice  of  motion.  He  had  thought  fit  to  specify  three 
items  only,  as  items  for  which  the  defendant  had  improperly 
taken  credit.  In  the  present  stage  of  the  cause,  the  de- 
fendant was  entitled  to  have  the  balance  due  to  him,  upon 
his  own  statement  of  his  receipts  and  payments,  deducted 
from  the  amount  of  those  items.  It  must  be  assumed  that 
there  was  a  balance  in  his  favour  to  the  extent  claimed  by 
him.  There  might,  as  was  suggested,  be  other  items 
equally  objectionable,  and  for  which  the  defendant  had  no 
more  right  to  have  credit  than  for  those  particularized ; 
but  no  attention  could  be  paid  to  such  items,  unless,  like 
the  others,  they  had  been  made  the  specific  subject  of  the 
motion ;  in  which  case  only  would  the  Court  look  into 
the  answer  to  see  what  was  the  statement  contained  in  it 
respecting  them.  The  order  of  the  yice-Chancellor  must 
be  altered  by  directing  that  the  difference  between  the 
defendant's  receipts  and  payments,  as  stated  in  the  schedule 
to  the  answer,  should  be  subtracted  from  the  total  amount, 
which  the  defendant  had  been  directed  to  pay. 


Where  is  the  authority  for  ordering  monies^  although  unques-  Birekaii  v. 
tionably  due  from  the  defendant  to  the  plaintiff,  nay  so  admitted  Knowlet, 
by  him,  yet  still  impressed  with  no  trust,  to  be  brought  into  Payment^ 
court  prior  to  the  hearing?    Must  you  not  in  the  case  of  an  court. 
equitable  debt — the  defendant  not  being  a  trustee  expressly  or 
impliedly — ^wait  for  a  decree  in  your  suit  in  the  same  way  as,  if  it 
was  a  legal  debt,  you  must  wait  for  judgment  in  your  action  7 
Birehallv.  Knawles,  V.  C.  April,  1824. 
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1846;  The  Court  is  not  obliged  in  all  cases  to  take  Uie  defendant's 

NoKBso  statement  of  the  account.     Its  power  to  secure  money  prior  to 

Seppings.  the  hearing  is  not  so  circumscribed.     It  will  consider  the  grounds 

Pearce  ▼.  upon  which  a  right  to  retain  particular  items  is  claimed,  and,  if 

Norris.  those  grounds  are  insufficient,  such  items  will  be  comprehended 

mo^y^into  "*  ^^^  order,    Pearce  v.  Norris,  V.  C.  June,  1820. 
court. 


L.  C. 

1845. 
July. 

^.^^hIiop..'  WINTHROP  V.  WINTHROP. 

WlNTHROP. 

Construction  of  Thb  tostator  by  his  will,  dated  December,  1844,  after  reciting 
an^nnm^untii  ^^^^  ^^^  ^'f®'  Frances  Winthrop,  was  then  resident  at  an 
the  annuitant     asylum  for  the  reception  of  lunatics,  and  had  been  for  some 

shouldbelegally       '^  *^ 

declared  inca-     years  past  in  a  weak  state  of  mind,  and  it  was  doubtful 

5ig  her  own*^'  whether  she  would  be  capable  of  managing  her  own  affairs, 

affairs.  i^^  ^y^^  hg  ^|^  therefore  desirous  of  making  a  provision 

for  her,  bequeathed  unto  his  trustees  a  sum  of  26,000/.,  £8 

per  Cents.,  upon  trust  that  they  should,  when  his  said  wife 

should  at  the  cost  of  the  said  fund  be  legally  declared  to  be  in 

a  state  incapable  of  managing  her  own  affairs,  apply  the  annual 

sum  of  5002.  out  of  the  dividends  in  such  manner  as  they 

should  think  best,  for  the  benefit,  maintenance,  and  support 

of  his  said  wife ;  but  if  his  said  wife  should  be  declared 

capable  of  attending  to,  and  managing  her  own  pecuniary 

af&irs,  then  upon  trust  that  his  said  trustees  should,  whilst 

his  said  wife  should  so  continue  capable,  pay  the  whole  of 

the  dividends  of  the  said  sum  of  26,000/.  unto  his  said 

wife  for  her  own  absolute  benefit ;  and  the  said  testator 

declared,  that  so  much  of  the  dividends  of  the  said  sum  of 

26,000/.  as  should  not  during  the  life  of  his  said  wife,  under 

the  trusts  declared  as  aforesaid,  be  applied  for  her  benefit, 

should  fall  into  and  form  part  of  his  residuary  personal 

estate. 

Numerous  married  women  and  infants,  residuary  legatees 

of  the  testator,  were   the   plaintiffs,  and  the  widow  and 

trustees  were  the  defendants,  in  the  suit. 
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Mr.  Cooper  and  Mr.  Rolt^  for  the  plaintifib,  said  that  ^  ^845.  ^ 
they  as  residuary  legatees  were  entitled,  in  case  the  defend*  Winthkop  v. 
ant  Frances  Winthrop  should  be  declared  to  be  in  a  state 
incapable  of  managing  her  own  afikirs,  to  so  much  of  the 
dividends  of  the  26,000JL  as  exceeded  the  annual  sum  of 
5002.,  and  that  the  only  question  was,  in  what  way  it  should 
be  ascertained  whether  the  defendant  Frances  Winthrop 
was  incapable,  or  capable,  of  attending  to  and  managing  her 
own  pecuniary  affairs.  That  the  family  was  extremely 
anxious  that  no  commission  of  lunacy  should  issue,  but  that 
the  decree  should  direct  the  Master,  to  whom  the  cause 
might  be  referred,  to  make  an  inquiry  upon  the  subject. 

Mr.  Wood  and  Mr.  Freeling^  for  the  defendant  Frances 
Winthrop^  said  that  at  the  time  when  she  had  been  placed 
in  a  lunatic  asylum  she  was  incompetent  to  manage  her 
own  affairs,  but  that  she  was  now  fully  recovered  from  her 
unsoundness  of  mind. 

Mr.  Rudall  for  the  defendants  the  trustees. 

LoHD  Ltndhurst  said,  that  any  inquiry  to  be  directed  by 
him  in  this  suit,  either  before  the  Master  or  otherwise, 
would  be  necessarily  directed  by  him  as  a  Judge  in  equity. 
But  the  Lord  Chancellor,  sitting  in  equity,  had  no  power 
himself  to  pronounce  any  decision  upon  the  capacity,  or 
incapacity,  of  a  party,  and  of  course  could  not  confer  any 
such  power  on  the  Master — if  that  decision  was  to  be  made 
the  ground  of  depriving  a  party  of  any  part  of  his  income. 
It  was  a  common-law  question,  and  must  be  determined  on 
that  side  of  the  Court  by  a  commission,  and  an  inquisition 
in  the  usual  way  (a).  He  should  declare  the  defendant 
Frances  Winthrop,  entitled  to  all  the  dividends  of  the 
26,0002.  until  she  should  have  been  found  of  unsound  mind 
upon  the  return  to  a  commission  of  lunacy. 

The  decree  declared  that,  upon  the  true  construction  of 

the  will  of  the  testator,  the  defendant  Frances  Winthrop 

was  not  to  be  considered  as  legally  declared  to  be  in  a  state 

incapable  of  managing  her  own  affairs,  unless  she  should  be 

(a)  See  next  page. 
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declared  of  nnaound  mind  upcm  the  return  to  a  eommiaeion 
to  be  issued  in  Lunacy  to  inquire  into  the  state  of  her  mind. 
And  that  until  she  should  be  so  found  of  unsound  mind, 
and  for  such  period  of  time  as  she  should  not  be  found  to 
have  been  of  unsound  mind,  she  was  to  be  deemed  capable 
of  attending  to  and  managing  her  own  pecuniary  affiurs, 
within  the  intent  and  meaning  of  the  said  will,  and  entitled 
to  all  the  benefits  given  her  by  the  will  in  the  event  of  her 
being  declared  capable  of  attending  to  and  managing  her 
own  pecuniary  affiurs,  and  having  regard  to  the  directions 
of  the  will,  and  with  reference  to  the  benefits  thereby  given 
to  the  said  defendant  Frances  Winthrop. 


Records  and 
Jurisdiction  in 
Lunicy. 


The  student  who  reads  the  history  of  the  court  with  reference 
to  its  records,  and  the  peculiarity  in  the  distribution  of  them,  will 
perceive  from  a  passage  in  the  judgment  of  Lord  Lyndhurst 
(see  the  preceding  page)  why  the  Commissions  and  Inquisitions  of 
Lunacy,  and  Traverses  thereon,  are  kept  by  the  Clerks  of  the  Petty 
Bag  Office.  The  series  commences  with  the  last  year  of  the 
reign  of  Charles  I.,  and  comes  down  to  the  present  time.  App* 
Rep.  Com.  Pub.  Rec.  1837,  page  118. 

The  books  of  Inrolments  of  Grants  and  Revocations  of  Grants 
of  the  persons  and  estates  of  lunatics  were  kept  by  the  Clerk  of 
the  Custodies  until  the  recent  abolition  of  the  office.  (App.  Rep. 
Com.  Pub.  Rec.  1800,  p.  111.)  These  records  belonged  to  the 
jurisdiction  possessed  by  the  Lord  Chancellor,  merely  as  the 
Officer,  who  of  late  years  has  been  empowered  by  virtue  of  the 
Sign  Manual  to  make  grants  of  the  persons  and  estates  of  lunatics. 
They  begin  with  the  year  1689.  They  cannot  be  considered 
Records  of  the  Court  of  Chancery,  either  on  the  common-law 
side,  or  the  equity  side. 


There  were  also  deposited  with  the  Clerk  of  the  Custodies, 
Orders  respecting  lunatics  made  by  the  Lord  Chancellor,  Masters' 
Reports,  and  Committees'  Accounts,  and  what  are  called  in  the 
R«tum  "Supersedeases"  since  the  year  1689.  The  Secretary  of 
Lunatics,  whose  office  is  an  ancient  one,  has  also  the  custody  of 
various  proceedings;  and  the  inquiring  student  may  possibly 
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desire  to  leun  the  jmjsdictioii,  to  whidi  tliese  Records  and  Docu*         1845. 
mcDts  strictly  bekmg.  WiNTe«>P./ 

All  such  proceedings  as  are  incideutal  to  the  issuing  of  a  Com-  WiMTHaop. 
mission  in  the  nature  of  the  Writ  De  Lonatico  Inquirendo,  as 
Petitions  for  Conmussions,  Affidavits  in  support.  Caveats,  Orders 
that  Commissions  shall  issue.  Petitions  for  leave  to  be  at  liberty 
to  appear  on  opening  the  Commission,  Affidavits  in  support 
thereof,  and  Orders  made  thereon.  Petitions  for  leave  to  traverse. 
Affidavits  in  support.  Orders  made  thereon.  Petitions  for  Super- 
sedeas, Affidavits  in  support.  Orders  for  Supersedeas — are,  it  is 
apprehended,  part  of  the  Records  of  the  Court  of  Chancery  as  a 
common-law  court. 

It  is  more  difficult  to  define  the  Court,  or  jurisdiction,  of  which 
the  Petitions,  Affidavits,  Reports  of  Masters  in  Chancery  and  of 
Commissioners  and  Masters  in  Lunacy,  Orders  and  other  pro- 
ceedings as  to  heirs  at  law  and  next  of  kin.  Committees,  Main- 
tenance, &c.  are  the  records.  The  warrant  under  the  Sign 
Manual  merely  empowers  the  Chancellor  to  make  grants  of  the 
custody  of  the  persons  and  estates  of  lunatics  (a).  It  is  not 
therefore  by  authority  of  that  warrant,  that  the  Chancellor  exer« 
dses  his  extensive  jurisdiction,  with  reference  to  the  care  and 
management  of  lunatics  and  their  property.  Lord  Bathurst  said 
m  £x  parte  Orimsiom,  Ambler,  707 »  that  after  the  custody  is 
granted  the  Great  Seal  acts  in  matters  relative  to  the  lunatic,  not 
under  the  Sign  Manual,  but  by  virtue  of  its  general  power  as 
Keeper  of  the  King's  Conscience  (6) :  and  this  seems  to  have 
been  the  opinion  of  Lord  Redesdale.  In  Re  Fitzgerald,  2  Sch.  & 
Lef.  439,  Lord  Redesdale  said  that  as  the  King  was  bound  in 
conscience  to  execute  the  trust  reposed  in  him  by  the  statute  (c),  and 

(a)  See  next  page.  prerogative.    If  the  warrant  was 

(6)  There  is  a  note  of  this  case  of  granted  to  any  other  officer  of 

Ex  parte  6rtifw/0R,  communicated  state,  it  would   not  enable  that 

by  Lord  Loughborough,  4  Bro.  officer  to  act  after  the  grant  made, 

G.  C.  236,  which  is  more  full  but  merely  to  direct  the  grant, 
upon  this  pomt  than  the  report         (c)  Itemhabet  providere  qnando 

in  Ambler.    It  is  as  follows :  the  aliqui8,quipriuB  habuit  memoriam 

warrant  is  a  special  authority  to  et  inteUectum  non  fuerit  compos 

make  the  grant,  but  extends  no  mentis  sue,  sicut  quidam  sunt  per 

&rther,and  the  grant  being  made,  lucida  intervalla,  quod  terre  et 

the   Chancellor   then    acts    not  tenementa  eomndem  salvo  cus- 

under  the  warrant,  but  as  Keeper  todiantur,  sine  vasto  et  destrac- 

of  the  King's  Conscience  in  the  tione ;  et  quod  ipse  et  familia  sua 

exercise  of  this  branch  of'  the  de  exitibus  earundem  vivant  et 
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cannot  do  it  otherwise  than  by  bailifiP,  the  Chancellor,  or  persoD 
holding  the  Great  Seal,  is  the  proper  authority  to  direct  and  control 
the  authority  of  the  person  so  appointed  bailiff.  It  is  the  duty, 
therefore,  of  the  person  holding  the  Great  Seal  to  see  that  the 
committee  does  not  use  his  office  to  the  prejudice  of  the  lunatic 
in  his  lifetime,  or  of  those  entitled  to  his  property  after  his  death ; 
that  being  manifestly  the  duty  of  the  Crown  imposed  by  the  law, 
investing  it  with  the  care  of  persons  in  this  situation.  This  is 
more  intelligible  than  the  other  ground  assigned  by  Lord  Redesdale 
in  a  prior  part  of  his  judgment  (p.  438),  that  the  superintendence 
of  the  conduct  of  the  committee  in  the  management  both  of  the 
property  and  the  person  originates  in  the  authority  of  the  Court 
itself,  as  the  Court  from  which  the  Commission  inquiring  of  the 
lunacy  issues,  and  into  which  the  inquisition  is  returned,  and 
which  makes  the  grant  founded  on  the  inquisition. 

The  documents  in  question  would  therefore  appear  to  be  records 
belonging  to  that  jurisdiction,  which  is  possessed  by  the  Chan- 
cellor,  as  the  officer  to  whom  the  constitution  has  delated  the 
exercise  of  that  part  of  the  royal  prerogatiTc,  which  concerns  the 
care  and  management  of  the  estates  and  persons  of  lunatics. 

As  to  the  proceedings  in  relation  to  the  security  given  by 
committees  of  the  estates  of  the  lunatics,  it  is  apprehended  that 
these  belong  to  the  jurisdiction  exercised  by  the  Lord  Chancellor, 
under  the  warrant,  which  confers  the  power  to  make  grants  of  the 
estates  of  lunatics. 


Sign  Manual 
empowering 
the  Cbancellor 
to  make  grants 
of  the  persons 
and  estates  of 
lupatics. 


The  warrant  under  the  Sign  Manual  recites  that  it  belongs  to 
the  King,  in  right  of  his  royal  prerogative,  to  have  the  custody  of 
idiots  and  their  estates,  and  to  take  the  profits  thereof  to  his  own 
use,  and  that  such  idiots,  and  lunatics,  and  their  estates,  had  after 
the  erecting  of  the  Court  of  Wards  and  Liveries  been  in  the 


Bustineantur  competenter ;  et  resi- 
duum ultra  sustentationem  eorun* 
dem  rationabilem  custodiatur  ad 
opus  ipsorum,  liberandum  els 
quando  memoriamrecuperaverint. 
Ita  quod  predicte  terre  et  tene- 
menta  infra  predictum  tempus 
Don  alienentur.  Nee  Rex  de  esiti- 
bu8  aliquid  percipiat  ad  opus 
suum :  et  si  obierit  in  tali  statu, 
tunc  illud  residuum  distribuatur 


pro  anima  ejusdem  per  consilium 
ordinariorum.  Statute  of  Ed.  IL 
De  Prerogativa  Regis,  c.  12. 

This  is  inserted  in  all  the  usual 
printed  copies  as  a  Statute  of  the 
17  Ed.  XL  In  the  edition  pub- 
lished under  the  authority  of  the 
Commissioners  of  Public  Records, 
it  is  classed  amongst  the  statutes 
of  this  reign  the  date  of  which  is 
uncertain. 
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goTenunent  of  that  court,  and  that  upon  the  disose  of  that  court  1845. 
the  same  were  in  the  immediate  care,  commitment,  and  disposal  wikthrop  v. 
of  the  Crown,  and  that  this  had  occasioned  multiplicity  of  suitors  Wintbrop. 
and  addresses  to  the  King.  It  is  declared,  therefore,  for  the 
ease  of  the  Crown,  and  for  the  ease  of  the  suitors  from  the  charge 
of  attendance,  and  considering  that  writs  of  inqmry  of  idiots  and 
lunatics  issue  out  of  the  Court  of  Chancery,  and  that  the  inqui- 
sitions thereupon  taken  and  found  are  retumahle  in  that  Court, 
the  King  had  thought  fit  to  intrust  the  Lord  ChanceUor,  or  Lord 
Keeper  of  the  Great  Seal  with  the  care  and  commitment  of  the  cus- 
tody of  the  said  idiots  and  lunatics  and  their  estates.  And  by  those 
presents  the  King  gave  and  granted  unto  the  said  Lord  Chancellor, 
or  Lord  Keeper  of  the  Great  Seal  full  power  and  authority, 
without  expecting  any  further  special  warrant  from  the  Crown, 
from  time  to  time  to  give  orders  and  warrants  for  the  preparing  of 
grants  of  the  custody  of  such  idiots  and  lunatics  and  their  estates, 
as  were  or  should  be  found  by  inquisition  taken  or  to  be  taken  and 
returnable  in  the  High  Court  of  Chancery ;  and  to  make  and  pass 
grants  and  commitments  under  the  Great  Seal  of  the  custody  of  all 
and  every  such  idiots  and  lunatics  and  their  estates,  to  such  person 
or  persons,  suitors  in  that  behalf,  as  according  to  the  rules  of  law 
and  the  use  and  practice  in  those  and  the  like  causes,  the  Lord 
Chancellor,  or  Lord  Keeper,  should  judge  meet  for  that  trust ;  the 
said  grants  and  commitments  to  be  made  in  such  manner  and 
form  as  had  been  theretofore  used  and  accustomed,  and  to  contain 
such  apt  and  convenient  covenants,  provisions,  and  agreements  on 
the  parts  of  the  committees  and  grantees  to  be  performed,  and 
such  security  to  be  by  them  given  as  should  be  requisite  and 
needful. 


The  bill  in  the  above  cause  merely  prayed  the  execution         1B46. 
of  the  trusts  of  the  testator's  will,  as  regards  the  above  sum   v.     ^ 


of  26,000/.  £3  per  Cents.  ]^'4S^^ 

By  Lord  Lyndhurst's  decree  of  July,  1845,  after  the  directions  and 
J    1       .         /           X   i.    .1,         1     i.            ..        ,        .  costs;  but  fur- 
declaration  above  set  forth,   and  after  reciting  that  it  ther  directions 

was  admitted  by  the  answer  of  the  defendant  Frances  ^n^J^JS^^* 

Winthrop,  that  she  had  for  some  time  resided,  and  then  *^®  *»**■  ^^^ 

.t.        .  .  1  •  t  •  1  disposed  of 

was  residing  in  a  pnvate  lunatic  asylum;  it  was  ordered  upon  a  petition. 


WiNTHBOP. 
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^fl^fi-  that  the  defendants,  the  trustees,  should  be  at  liberty  to 
WiNTHBOP  V.  present  a  petition  in  lanacy  for  the  issuing  of  a  commission 
to  inquire  into  the  state  of  mind  of  the  said  defendant 
Frances  Winthrop :  and  it  was  ordered  that  the  defendants, 
the  trustees,  should  transfer  into  Court  the  said  sum  of 
26,0002.,  subject  to  the  further  order  of  the  Court,  and  the 
consideration  of  all  further  directions  and  of  the  costs  of 
the  suit  was  reserved,  and  any  of  the  parties  were  to  be  at 
liberty  to  apply  to  the  Court  as  there  should  be  occauon. — 
The  above  was  the  whole  of  the  decree. 

The  defendants,  the  trustees,  did  not  think  fit  to  present 
a  petition  for  a  commission  in  lunacy  to  inquire  into  the 
state  of  mind  of  the  defendant  Frances  Winthrop ;  and  she 
thereupon  presented  a  petition  in  the  cause  under  which  an 
order  was  made  by  Lord  Lyndhurst,  dated  16  January,  1846, 
by  which  it  was  referred  to  the  Master  to  inquire  whether  it 
was  fit  and  proper  that  a  commiBsion  in  lunacy  should  issue 
to  inquire  into  the  state  of  mind  of  the  defendant  Frances 
Winthrop :  and  it  was  ordered  that  the  dividends  on  the 
26,000/.  £3  per  Cents,  should  be  paid  by  the  Accountant- 
Oeneral  to  the  defendant  Frances  Winthrop,  until  the 
further  order  of  the  Court,  and  after  the  said  Master 
should  have  made  his  report,  such  further  order  was  to  be 
made  as  should  be  just. 

This  order  of  reference  was  prosecuted  by  the  plaintift, 
with  the  consent  of  the  defendant  Frances  Winthrop :  and 
the  Master  made  his  report  thereon  on  the  4th  of  July, 
1846,  by  which  he  stated,  that  he  was  of  opinion  that  it 
was  not  fit  and  proper  that  a  commission  in  lunacy  should 
be  issued  to  inquire  into  the  state  of  Hund  of  the  defendant 
Frances  Winthrop :  and  the  plaintiffs  thereupon  presented 
their  petition,  praying  a  confirmation  of  the  Master's  report 
of  the  4th  July,  1846,  and  the  taxation  and  payment  out 
of  the  fund  in  Court,  of  the  costs  of  the  suit  to  the 
solicitors  of  the  difierent  parties. 

Upon  this  petition  coming  on  to  be  heard,  a  doubt  was 
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•uggeBted  as  to  the  regularity  of  makiiig  the  order  upon        i^^- 
petition,  the  decree  having  reserved  farther  directions;  Wimthbopv. 
and  it  was  proposed  that  the  cause  should  be  set  down  upon  ^"™»«>'* 
farther  directions,  so  that  the  order  might  be  made  both 
upon  the  farther  directions  and  upon  the  petition. 

The  LoBD  Chancellor  said  he  thought  that  that  was 
wuieeeBsary.  That  where  farther  directions  were  reserved 
by  the  decree,  and  in  consequence  of  some  event,  not  fore- 
seen at  the  time  when  the  cause  was  heard,  it  turned  out 
that  in  substance  nothing  remained  to  be  done,  except  that 
the  Court  should  dispose  of  the  question  of  costs ;  there  was 
no  reastm  why  the  order  should  not  be  made  upon  petition. 
That  when  the  subsequent  ord»  of  Lord  Lyndhurst  was 
made,  it  must  have  been  obvious  that  that  order  would 
probably  render  farther  directions  unnecessary.  That  the 
petition  was  requisite  to  confirm  the  report  of  the  Master; 
and  there  was  no  objection,  that  there  should  be  added  to 
the  order  to  be  made  upon  such  petition,  a  direction  that 
the  costs  of  the  suit  should  be  taxed  and  paid. 

Mr.  Cooper,  Mr.  Wood,  Mn  Bolt,  Mr.  EwtaU,  and  Mr. 
Freding  appeared  (oft  the  diflferent  parties. 


Mr.  Daniell,  in  his  Chancery  Practice,  Vol.  2,  p.  964,  states  The  cue  of 

that  ^eie   the  considenition  of  farther  .directions  has  been  DUnm y^Oi- 

fliiftt#  1  vn 
reserved  by  a  decree  till  after  the  Master  has  made  his  report,  the  j^^^  X53. 

Court  will  not  allow  a  canse  to  be  set  down  for  farther  directions 

before  a  report  has  been  made,  even  though  it  is  found  that  the 

reference  to  the  Master  has  become  useless.     Thus  where  a 

decree  directed  an  issue,  and  also  directed  an  inquiry  before  a 

Master,  and  reserved  the  consideration  of  further  directions  until 

after  the  trial  and  aft;er  the  report,  the  Court  would  not  permit  a 

cause  to  be  set  down  upon  the  farther  directions  without  a  report 

from  the  Master ;  and  he  cites  Dixim  v.  Olmim^  I  Vesey,  Junior, 

153.    Mr.  Daniell  remarks  that  the  proper  course  in  such  a  case 

would  have  been  to  have  obtained  a  variation  in  the  decree  by 

rehearing.    In  a  note  he  suggests,  that  perhaps  the  necessity  of 
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1846.         a  rehearing  might  hare  been  obyiated,  by  going  before  the  Master 
WiNTHBOp  V.     ^^^'^  *^®  decree,  and  then  waiTing  the  inquiry. 
WiNTHBOP.  Every  Chancery  lawyer  who  reads  Vesey  Junior^s  statement  of 

this  case  of  Dixon  t.  Olnnua  mast  perceive  that  that  gentleman 
had  a  very  confused  notion  of  the  point  that  he  was  reporting. 
Any  remark  upon  the  inaccuracy  of  his  language  (for  instance 
in  making  Lord  Thurlow  talk  of  varying  the  minutes  of  a  decree 
which  must  have  been  long  before  passed  and  entered,  an  issue 
having  been  tried  under  it,  and  a  verdict  found  establishing  the 
will)  would  be  superfluous. 

It  seems  certain,  however,  from  the  account  that  we  have  of 
this  case  in  the  late  Master  Cox's  Reports,  that  no  such  point  as 
Mr.  Daniell  supposes  was  ever  determined  by  Lord  Thurlow. 
The  reader  will  find  IHxan  v.  Olmius  reported  by  Mr.  Cox  upon 
two  occasions,  in  his  first  volume,  pages  412  and  414.  It 
appears  that  the  bill  was  filed  by  the  creditors  and  legatees  of  a 
testator,  praying  that  his  vrill  might  be  established,  and  the 
trusts  carried  into  execution,  and  that  hb  personal  estate  might 
be  applied  in  payment  of  his  debts  and  legacies,  and  if  that  was 
not  sufficient,  then  that  a  competent  part  of  his  real  estates  might 
be  sold  for  that  purpose.  It  is  difficult  to  conceive  that  the 
reference  to  the  Master  under  a  decree  in  such  a  suit  as  that  could 
have  become  useless ;  and  it  will  excite  no  surprise  that  it  appears 
from  a  third  report  of  the  case,  2  Cox,  414,  that  the  cause 
actually  came  on  on  further  directions  before  Lord  Loughborough. 
Farther  remark  is  unnecessary. 


In  whtt  cue  Toung  practitioners  have  sometimes  asked  the  author  in  what 

the  decree         cases  the  decree  ought  to  reserve  "the  Equity*'  as  distinguished 
ought  to  reserve   ^  ,-,i.        .  •»▼.  .^i  ^,. 

**  the  Equity/'     ^om  the  further  directions.     His  notion  has  always  been  that  it 

and  not  further   is  proper  to  reserve  "  the  Equity"  in  those  cases  only  in  which 

the  Court  at  the  hearing  determines  nothing,  and  the  entire  suit 

depends  upon  a  case  being  stated  for  the  opinion  of  a  court  of 

law,  or  upon  an  issue,  or  upon  an  action.    The  language  of  the 

decree  in  such  a  case  is, — ^the  judge  having  certified  upon  the  case, 

or  the  issue  or  action  having  been  tried, — that  the  parties  should 

resort  back  to  the  court  upon  ''the  Equity,"  which  together  with 

the  costs  of  the  suit  is  thereby  reserved :  liberty  to  apply.     But 

where  the  Court  at  the  hearing  decides  any  point — where  it 

directs  any  account  or  inquiry — then  although  a  case  or  an  issue, 

or  an  action  be  ordered,  yet  it  is  proper  to  reserve  further  direc- 
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tions.  The  writer  finds  that  his  notion  is  considered  hy  Mr.  1846. 
Colville  to  he  correct.  In  recent  times,  however,  the  distinction  ^jnthrop  v, 
does  not  appear  to  have  heen  always  attended  to.  In  Mr.  Seton's  Wikthrop. 
hook  the  author  has  not  perceived  any  form  in  which,  where  a 
case  has.  been  ordered  to  be  made  for  the  opinion  of  the  judges, 
or  the  parties  have  been  ordered  to  try  an  issue  or  an  action,  or  the 
bill  has  been  retained  for  twelve  months  with  liberty  to  the 
plaintiff  to  bring  an  action  "  the  Equity"  has  been  reserved.  In 
Hinde's  Chancery  Practice,  1786,  there  are  at  pages  561,  563, 
and  565,  three  forms  of  petitions  to  set  the  cause  down  on  "  the 
Equity"  reserved ;  the  first  two  after  an  issue,  and  the  last  after  a 
case ;  and  it  appears  by  two  of  those  forms  that  the  decree  had 
reserved  ftirther  directions.  The  orders  of  December,  1833,  give 
no  form  of  a  decree  where  "the  Equity"  has  been  reserved,  from 
which  it  may  be  inferred  that  the  distinction's  of  no  practical 
importance  whatever. 


CHUCK  V.  CREMER. 


1846. 
July  24. 

The  defendant  moved  before  the  Vice-Chancellor  of  England 


that  an  injunction  granted  exparte  might  be  dissolved.  n^J[^g,f' 
His  application  being  unsuccessful,  he  gave  notice  of  motion  in  general  a 
by  way  of  appeal.     Previously  to  the  notice  of  the  appeal  K^^^^^oJ 
motion  being  given,  an  attachment  was  issued  against  the  take  a  proceed- 
defendant,  who  was  abroad^  for  not  having   put  in  his  for  his  own 
answer.  ^"'^*- 

Upon  the  motion  being  opened,  it  was  objected  that  the 
defendant  was  in  contempt  and  could  not  be  heard. 

The  Lord  Chancellob  said,  he  was  of  opinion  that  the 
appeal  motion  could  not  proceed.  That  a  party  was  entitled 
to  be  heard,  if  his  object  was  to  get  rid  of  the  order,  or 
other  proceeding,  which  placed  him  in  contempt,  and  he 
was  also  entitled  to  be  heard  for  the  purpose  of  resisting  or 
setting  aside  for  irregularity,  any  proceedings  subsequent 
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^^^'        to  his  contempt ;  but  he  was  not  generally  entitled  to  take 
Chuck  v.  A  proceeding  in  the  cause  for  his  own  benefit.     That  there 

Crbmxr.  ^gj^  exceptions  to  the  last  rule,  but  they  were  few  in 

number. 

Mr.  Bethellj  Mr.  Rolty  and   Mr.   Harwood^  for  the 
plaintiff. 

Mr.  James  Parker   and    Mr.   Daniell,    for    the    de- 
fendant. 


Crw»  V.  Oreen,      In  Green  v.  Greeny  MS.  Cases,  V.  C.  Augost,  1 828, 8.  C.  2  Sim. 

heSdto'Sow*  394  and  430,  for  many  years  familiarly  known  to  the  profession 

irregularities  in  as  the  case  of  the  Wakefield  Butchers,  there  was  an  order  for  a  re- 

thc  ptroceu         ceiver  of  certain  premises  at  Wakefield  used  as  a  batcher's-shop, 
upon  which  he  ,  .,      ,  -     i     .     ,    .       .     .<•  ..         *.  .,  .  , 

is  committed,      <^d  the  defendants  bemg  m  the  occupation  of  the  premises,  the 

although  he  has  order  directed  that  they  should  give  up  possession  to  the  re- 
order in  respe^  ceiver.  The  receiver  having  been  appointed,  notice  was  given  to 
of  which  the  the  defendants  to  deliver  up  the  possession  to  him,  and  this 
^|[|2^^**  notice  not  being  attended  to,  applications  were  made  to  the 
Court,  and  process  was  thereupon  issued,  the  result  of  which 
was,  that  the  defendants  were  committed  to  the  Fleet ;  but  their 
families,  and  persons  in  their  employ,  still  remained  in  possession 
of  the  butcher's  shop.  The  process  not  having  been  regular,  a 
motion  was  made  on  the  behalf  of  the  defendants,  that  they 
might  be  discharged  out  of  custody,  when  it  was  objected  that  the 
defendants  ought,  in  compliance  with  the  order,  to  give  up  pos- 
session to  the  receiver  before  they  could  be  heard  upon  the  notice 
of  motion.  But  the  Yice-Chancellor  said  he  was  clearly  of  opinion 
that  the  defendants  were  entitled  to  be  heard,  to  show  the  irre- 
gularity of  the  process,  under  which  they  had  been  committed, 
although  they  had  not  obeyed  the  order  by  giving  up  possession 
to  the  receiver.  The  counsel  for  the  defendants  were  accordingly 
heard  upon  the  motion,  when  the  process  was  set  aside,  and  the 
defendants  were  dischaiged  out  of  custody,  and  the  plaintifBi 
were  ordered  to  pay  all  the  costs. 
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The  plaintiff  gtTe  a  notice  of  motion,  and  filed  affidavits  in         1846. 
snpport ;  but  neglecting  to  instnict  counsel,  in  due  time,  the  de-  chuck* 
fendant  applied  under  the  General  Order  of  the  5th  of  August,  Crbubb. 
1818  (a),  and  obtained  the  costs  of  an  abandoned  motion,  to  be  Blliee  v. 
taxed  by  the  Master.     At  this  time  the  defendant  was  in  con-  ^^^*^^' 
tempt  for  want  of  an  answer,  and  a  motion  was  made  upon  that  ten^tcmnot"' 
ground  to  discharge  the  order,  which  gave  to  him  the  costs  of  •pply  for  the 
the  abandoned  motion.    The  Court  said,  that  the  application  for  ^andoned 
the  costs  of  the  abandoned  motion  was  virtually  the  same  thing  motioii. 
as  a  motion ;  and  as  the  rule  was  that  a  party  in  contempt  could 
not  in  general  take  any  aggressive  proceedmg,  the  order  made 
upon  that  application  mnat  be  discharged.     Mliee  v.  Walwuley, 
V.  C.  Jan.  1835. 


The  defendant  was  for  some  reason  in  contempt,  and  the  plain-  Barker  y. 
tiff  having  obtained  an  order  that  he  should  pay  money  into  ^f*!**"*; 
court,  the  defendant  moved  that  such  order  might  be  discharged  ^here  irregular 
for  irregularity,  when  the  plaintiff  objected  that  the  defendant  order  obtained 
being  in  contempt  could  not  be  heard.    Lord  Cottenham  said  the  JS^^  m^- 
rule  never  had  been,  that  where  an  irregular  order  was  obtained  quent,  to  the 
against  a  defendant  in  contempt,  the  defendant  must  clear  his  ^"*^™P^ 
contempt  before  he  could  come  to  get  rid  of  that  irregular 
order.    That  there  was  a  wide  distinction  between  a  case  where 
the  order  alleged  to  be  irregular  was  obtained  prior  to  the  con- 
tempt, and  where  it  was  obtained  subsequent  to  the  contempt. 
That  where  it  was  obtained  prior  to  the  contempt,  and  was  not 
the  order  which  placed  the  party  in  contempt,  the  rule  was  that 
the  contempt  must  be  cleared  before  the  party  could  make  any 
application  to  the  Court.     But  he  never  would  extend  the  rule  to 
a  case  where  the  order,  sought  to  be  set  aside  on  the  ground  of 
irregularity,  was  made  subsequently  to  the  contempt.    That  such 
an  extension  of  the  rule  woi:dd  place  the  party  in  contempt  too 
much  at  the  mercy  of  his  adversary.     Barker  v.  Dawson,  L.  C. 
Jan.  1836. 


You  cannot,  being  in  contempt,  be  heard  here  upon  other  mat-  pany  v. 

ters.    That  is  the  general  rule,  to  which  there  are  some  excep-  P^rryman. 

tions.    One  exception  is,  where  the  party  in  contempt  is  merely  p^Yn^n-  * 

protecting  himself.     He  may  be  heard  to  that  extent,  and  no  tempt  is  merely 

further.    But  there  is  nothing  to  prevent  your  taking  what  steps  J^^*"^  ^"" 

(c)  See  Beav.  Ord.  3. 
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1846. 

^^ — 

Chuck  v. 

CaSMBR. 


you  please,  if  your  object  be  confined  to  getting  rid  of  whatever 
has  placed  you  in  contempt.     Parry  v.  Penyman,  M.  R.  July, 

1838. 


Needkam  v. 
Needham. 
Motion,  under 
the  circum- 
stances, dis- 
missed ^th 
costs ;  the  de- 
fendant being 
in  contempt  for 
non-payment  of 
costs  of  a  tike 
motion. 


This  was  »  motion  on  the  part  of  the  defendant  by  way  of 
appeal  to  discharge  orders  of  the  Vice-chancellor  of  England  and 
yice-Chancellor  TVigram.  Upon  the  motion  coming  on  to  be 
heard,  it  was  objected  that  a  similar  motion  had  been  refused  with 
costs,  and  that  the  defendant  was  in  contempt  for  the  non-pay- 
ment of  those  costs,  when  it  was  asked  that  the  motion  might 
stand  over,  in  order  to  give  an  opportunity  of  paying  the  costs  and 
clearing  the  contempt. 

Lord  Lyndhurst  said  that  that  was  an  indulgence,  which  in 
general  he  should  not  refuse.  But  that  in  this  case  there  had 
been  already  several  similar  motions,  and  the  defendant  had 
himself  made  the  last  motion  in  person,  when  the  rule  of  the 
Court  was  explained  to  him,  which  forbids  the  renewal  of  a  motion 
of  this  kind  by  a  party,  who  has  not  obeyed  the  order  of  the  Court, 
by  indemnifying  his  opponent  for  the  costs  of  the  last  motion. 
The  defendant  having,  notwithstanding  this,  brought  on  a  new 
motion,  leaving  the  costs  of  the  last  motion  unsatisfied,  it  was  not 
a  case  for  any  indulgence,  and  he  should  refuse  the  motion,  and 
of  course  refuse  it  with  costs.  Needham  v.  Needham^  L.  C. 
January,  1845(a). 


Lord  Bacon's 
Ordinance. 


PRINCIPAL   CASES   UPON    THE   QUESTION   WHEN    PARTIES   IN    CON- 
TEMPT  CAN,    AND   WHEN    THEY   CANNOT,    BE    HEARD  (ft). 

By  the  78th  of  Lord  Bacon's  Ordinances  of  January,  1618, 
they  that  are  in  contempt  are  not  to  be  heard  (c)  neither  in  that 


(a)  It  is  necessary  to  state  (see 
post,  page  217)  that  the  reporter 
was  one  of  the  counsel  in  the  case. 

(6)  Some  classes  of  cases  now 
of  no  use  in  practice  are  omitted, 
this  part  exceeding  the  number 
of  sheets,  of  which  it  was  in- 
tended to  consist.  Probably  an 
account  of  them  will  be  given  on 
some  other  convenient  occasion. 
They  are  interesting  for  the  his- 


tory of  this  branch  of  our  proce- 
dure. The  increased  liberality  of 
the  Court  is  remarkable.  There 
are  some  cases  in  the  Irish  Re- 
ports, which  cannot  well  be  un- 
derstood without  an  explanation 
of  a  peculiarity  in  the  Irishpractice. 
Those  cases  are  also  passed  over, 
(c)  All  the  printed  copies  have 
"here"  instead  of  "heard  :"  but 
the  writer  found  the  latter  read- 
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suit,  nor  any  other,  except  the  Court  of  special  grace  suspend  the         1846^ 
contempt.  Chucks. 

In  WiUm  y.  Baiea,  3  M7I.  &  Cr.  201,  Lord  Cottenham  said  Cumsr. 
it  was  quite  ohyious  that  the  terms  of  the  78th  Ordinance  of 
Lord  Bacon,  if  strictly  acted  upon,  would  produce  a  very  different 
state  of  practice  from  that,  which  is  recognised  in  modem  times. 
That  if  he  were  called  upon  to  settle  a  rule  for  future  guidance, 
he  certainly  never  should  lay  down  any  such  rule. 

In  the  same  case,  page  204,  Lord  Cottenham  said,  that  he  had 
no  disposition  whateyer  to  extend  the  practice  of  the  Court,  in  the 
construction  of  Lord  Bacon's  Ordinance,  heyond  what  he  found 
to  he  established. 

In  Bieketts  v.  Momingim,  7  Sim.  200,  the  yice-Chancellor 
said,  that  Lord  Bacon's  order,  as  administered  in  practice,  was 
confined  to  cases  where  parties,  who  are  in  contempt,  come 
forward  voluntarily  and  ask  for  indu^;ences. 


In  Vowle9  ▼.  Toung,  9  Yes.  173,  Lord  Eldon  said,  that  as  to  Genenl  doc- 
contempt  the  general  rule  is,  that  the  parties  must  dear  their  ^^^' 
contempt  before  they  can  be  heard. 

So  in  an  anonymous  case,  15  Yes.  175,  his  Lordship  said, 
that  it  was  perfectly  true  as  a  general  rule  that  a  party,  who  has 
not  cleared  his  contempt,  cannot  be  heard. 

The  passage,  in  page  33  of  Gilbert's  Forum  Romanum,  which 
is  generally  referred,  to  as  showing  the  rule  of  the  Court,  that  a 
party  cannot  be  heard  in  the  cause  till  he  has  cleared  his  contempt, 
is  merely  a  statement  of  the  practice  according  to  the  canon  law. 


In  HUl  y.  Biuel^  Mosely,  258,  Lord  King  said,  that  you  may  Parties  may  be 

move  to  discharge  an  order  though  you  are  in  contempt  for  not  ^^^^  to  get  rid 

obeying  it,  and  that  it  was  so  resolved  by  the  Lords  Commissioners  ^^  ^^*w  ^ 

in  the  case  of  the  Earl  of  Suffolk  and  Mr.  Howard,  where  Lord  proceedings 

Macclesfield  had  made  an  order  upon  the  defendant  to  produce  ~""®<^*<^  ^»^^ 
the  writings  for  the  plaintiff's  inspection,  according  to  the  sub- 
mission in  the  answer  (a). 

ing  in  an  old  manuscript  in  the  are  not  entered  in  the  Registrar's 

Museum,  which  he  had  occasion  Book. 

to  examine  a  few  years  ago.  It  (a)  In  the  time  of  Lord  Chan- 
is,  beyond  a  doubt,  the  true  read-  cellor  Macclesfield,  it  was  laid 
ing. — Lord  Bacon's  Ordinances  down  in  the  High  Court  of  Par- 
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1846.  In  Be  Brady,  1  MoU.  254>  Sir  Anthony  Hart  said  there  was 

'  an  exception  to  the  rule,  that  a  party  in  contempt  by  disobedience 

C&BMBK.  to  an  order  cannot  be  heard  until  he  complies.    That  a  party  in 

a  cause  ordered  to  do  an  act  and  omitting  to  do  it,  although  he 
be  in  contempt,  shall  be  heard  to  contest  the  regularity  of  the 
process — ^to  show  that  the  process  is  irregular.  See  also  a  pas- 
sage in  the  judgment  in  Howard  v.  Neumutn,  1  Moll.  221,  stated 
post,  page  219. 

In  Odell  ▼.  Hart,  1  Moll.  492,  where  the  defendant  moved  to 
set  aside  for  irregularity  .an  attachment  against  him  for  not 
bringing  in  title  deeds.  Sir  Anthony  Hart  said  that  a  party  in 
contempt  might  more  by  counsel  to  set  aside  the  order  against 
him,  by  which  he  was  declared  to  be  in  contempt,  for  irregularity 
in  that  order ;  that  as  to  the  argument  that  the  contempt  con- 
sisted in  not  doing  the  thing  ordered  to  be  done,  that  might  be 
so  in  one  sense,  but,  if  it  was  meant  in  the  sense  of  disabling  a 
man  from  applying  to  the  Court,  it  would  lead  to  that  of  which 
he  knew  no  instance,  that  a  man  being  ordered  to  do  an  act 
by  a  given  day,  should  do  it  first,  and  then  come  to  set  it  right 
afterwards. 

In  WiUon  y.  Bate9,  MS.  Cases,  S.  C.  3  Myl.  &  Cr.  201,  Lord 
Cottenham  said,  that  although  it  might  be  generally  true  that  a 
party  in  contempt  could  not  be  heard  to  make  a  motion,  yet 
the  practice  of  the  Court  nevertheless  permitted  him  to  be  heard 
on  application  to  get  rid  of  that  contempt,  and  any  irregular 
proceedings  connected  with  the  contempt. 
Case  of  an  ont-  ^  ISawkitu  v.  Hall,  1  Beav.  73,  the  plaintiff  appears  to  have 
law.  been  an  outlaw,  but  coming  to  England  he  was  arrested  under  an 

attachment  for  non-payment  of  costs ;  and  a  motion  being  made 
on  his  behalf  to  set  aside  the  attachment  for  irregularity,  it  was 
objected  that  he  was  an  outlaw,  and  could  not  be  heard  in  a 

liameot,  in  a  case  heard  there  ders  by  virtue  whereof  they  are 

upon  appeal  from  the  Court  of  in  prison :    and  if  such  courts 

Exchequer  in  Ireland,  that   aU  shaU   continue  to   detain   them 

persons  aggrieved  by  orders  made  wrongfully,  then  shall  such  per- 

by  Courts  of  Equity,  committing  sons  come  to  the  High  Court  of 

them  for  pretended   contempts.  Parliament,  which  shall  do  them 

are  at  liberty — albeit  they  are  still  justice,  and-  such  erroneous  or* 

in  contempt,  and  have  expressed  ders  shall  be  discharged.     Old 

no  contrition  for  their  pretended  MS.    The  case  alluded  to  seems 

offence — ^to  make  all  applications,  to  be  Stone  v.  Byrne,  5  Bro.  P. 

that  they  are  advised,  to  such  C.  210,  and  5  Viner's  Abr.  451, 

Courts,  for  setting  aside  the  or-  pi.  14. 
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court  of  justice.  OatkwTjy  it  was  said,  was  a  more  serious  objection  1846. 
than  a  mere  contempt.  The  Master  of  the  Rolls  said  that  the  chuckw. 
question  was  whether  the  plaintiff  was  entitled  to  make  the  Cesmbb. 
application,  he  being  under  outlawry.  That  he  conceited  that  an 
outlaw  was  not  entitled  to  come  into  a  court  of  justice  to  establish 
a  demand  of  his  own ;  but  that  was  not  then  the  question ;  for 
the  proceeding  against  the  outlaw  was  in  the  nature  of  a  penal 
proceeding  for  non-payment  of  costs:  and  the  question  was 
whether,  when  a  party  had  been  improperly  detained,  he  had  not 
a  right  to  come  into  court,  to  get  rid  of  the  irr^;ular  proceedings. 
He  did  not  come  to  establish  a  demand,  but  to  complain  that 
injustice  had  been  done  by  the  party  proceeding  against  him,  or, 
in  other  words,  that  the  power  of  the  Court  had  been  used 
improperly  against  him.  Whaterer  was  the  case  formerly,  in  the 
present  day  an  outlaw  was  entitled  to  the  benefit  of  the  law  for 
his  personal  protection;  and  he  must  therefore  be  entitled  to 
apply  to  a  court  of  justice,  to  remove  an  irregular  order  by  which 
he  was  improperly  detained. 


In  Anon.  y.  Lord  Chrt,  1  Hog.  77,  the  plaintiff  mored  for  a  a  party,  al. 

receiver,  and  the  motion  being  opposed  by  the  defendant,  who  t^o'igh.w  «>«»■ 

...  ^    -»       1  1 «         11        •■        .«  tempt,  IS  en- 

was  m  contempt,  it  was  msisted  that  he  could  not  be  heard  until  titled  to  ap- 

he  had  purged  his  contempt.     Sir  William  M'Mahon  said  that  V^  •o^  resist 

the  general  rule  was,  that  when  a  party  was  in  contempt  he  would  ^qq  agamst 

not  be  allowed  to  oppose  the  relief  sought  by  the  plaintiff,  by  him. 

contradicting  the  allegations  in  the  bill,  or  bringing  forward  any 

defence,  or  all^;ing  new  facts;  neither  would  he  be  heard  by 

affidavit,  except  it  be  made  with  a  view  of  purging  his  contempt. 

But  he  might  be  heard  to  direct  the  attention  of  the  Court  to  any 

error  or  insufficiency  in  the  plaintiff's  own  case  as  made  by  the 

bill ;  as,  for  example,  if  it  should  appear  by  the  bill  that  plaintiff's 

charge  only  extended  over  White-acre,  and  the  plaintiff  by  motion 

sought  a  receiver  over  Black-acre. 

The  accuracy  of  some  of  these  dicta  may  be  doubted. 

In  Falle  v.  O'ReiUy,  I  Hog.  199,  the  plaintiff  moved  for  a 
receiver,  when  his  motion  was  opposed  by  the  defendant,  who  was 
in  contempt.  The  Court  said  that  as  the  defendant  was  in  con- 
tempt, although  he  could  not  be  heard  to  dispute  or  deny  the 
plaintiff's  case  as  disclosed  by  the  bill,  yet  he  might  be  heard  to 
point  out  the  irregularity  or  impropriety  of  any  application  made 
by  his  antagonist.    The  motion  was  refused  on  the  ground  of  the 
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1846.         irregularitj  pointed  oat  by  the  defendant,  and  the  defendant  had 
Chuck  9.  *^®  ^**®  ®^  ^  appearing  upon  the  motion. 

Crbmkr.'  In  BicketU  v.  MamingtoH,  7  Sim.  200,  the  Vice-Chanoellor 

said — Suppose  the  defendant  had  moved  to  dismiss  the  bill,  the 
plaintiff,  notwithstanding  he  was  in  contempt,  might  have  come 
forward  and  assigned  reasons  whj  his  bill  should  not  be  dis- 
missed. 

In  Kinff  v.  BfyatU,  3  Myl.  &  Cr.  195,  Lord  Cottenham  said 
that  notwithstanding  the  Court  will  not  hear  a  party  in  contempt, 
coming  himself  into  court  to  take  any  advantage  of  proceedings 
in  the  cause,  yet  such  a  party  is  entitled  to  appear  and  resist 
any  proceedings  taken  against  him. 

In  WiUon  ▼.  Batee,  3  Myl.  &  Cr.  201,  Lord  Cottenham  said 
that  it  is  well  settled,  that  if  a  party  in  contempt  is  brought  into 
court  by  any  proceedings  taken  against  him,  he  has  a  right  to 
be  heard  in  his  defence,  and  in  opposition  to  those  proceedings. 

Kingy,  Bryant^  3  Myl.  &  Cr.  191,  was  a  foreclosure  suit. 
The  defendant  having  been  committed  to  the  Fleet  for  contempt 
in  not  putting  in  his  answer,  a  decree  was  made  by  which  the 
bill  was  taken  pro  confesso,  and  the  usual  account  of  principal 
and  interest  was  directed,  and  in  default  of  payment  of  what 
should  be  found  due,  the  defendant  was  to  be  foreclosed.  The 
plaintiff  did  not  serve  the  defendants  with  warrants  to  attend  the 
taking  of  the  account  before  the  Master,  and  he  did  not  serve 
the  defendant  with  any^order  msi  to  confirm  the  Master's  report. 
The  defendant  petitioned  to  set  aside  the  proceedings,  when  a 
preliminary  objection  was  taken  that  the  defendant  was  in  con- 
tempt. Lord  Cottenham  said,  that  if  the  plaintiff  ought  to  have 
served  warrants  on  the  defendant,  and  if  he  ought  to  have  served 
him  with  the  order  nisi,  it  would  be  a  most  unjust  extension  of 
the  rule  against  parties  in  contempt,  to  take  away  a  man's  estate 
without  giving  him  any  opportunity  of  coming  in  and  protecting 
himself;  and,  after  stating  the  rule  printed  above,  his  Lordship 
added,  it  would  be  a  very  easy  way  of  evading  that  rule  if  h^ 
adversary,  instead  of  giving  hun  notice,  were  to  avoid  serving 
him,  and  then  to  say  that  he  could  not  take  advantage  of  the  rule 
in  order  to  impeach  bis  previous  proceedings.  However,  there 
was  no  such  practice. 

In  Marriaan  v.  Morrison,  4  Hare,  590,  the  Master  had  made 
his  general  report,  and  an  order  msi  to  confirm  it  was  served  on 
the  defendants.  One  of  the  defendants,  on  behalf  of  himself  and 
as  the  guardian  of  three  other  defendants  who  were  infants,  took 
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exoepdons  to  the  report^  and  the  usual  order  was  made  to  set         1846. 
down  the  exceptions.  The  defendant  was  at  the  time  in  contempt  chuck  v, 
for  the  non-payment  of  the  costs  of  a  petition  in  the  cause ;  and  a  Crbmbr. 
motion  was  thereupon  made  to  discharge  the  order  for  setting 
down  the  exceptions,  and  that  the  exceptions  might  he  taken  off 
the  file,  on  the  ground  that  a  partj  in  contempt  could  not  take 
any  step  in  a  cause,  until  he  had  deaied  his  contempt.     Yice- 
Chanoellor  "Ingram  said  a  party  in  contempt  was  entitled,  not- 
withstanding his  contempt,  to  appear  and  resist  any  proceedings 
taken  against  him  in  the  cause.    In  that  case  the  step,  taken  hy 
the  defendant  in  filing  the  exceptions,  was  purely  in  the  way  of 
resistance.    If  the  order  to  set  down  the  exceptions  were  neces- 
sary for  the  purpose  of  prerenting  the  confirmation  of  the  report, 
that  step  also  must  he  considered  as  a  proceeding  taken  merely  in 
his  own  defence,  and  would  he  therefore  r^;ular. 

In  the  same  case  of  Morriwn  v.  Morriion,  the  same  defendant 
in  his  own  name,  and  in  the  names  of  the  three  infimt  defendants 
whose  guardian  he  was,  presented  a  petition,  the  prayer  of  which 
is  stated  post,  page  215,  when  it  yns  objected  that  the  petitioner, 
who  was  in  contempt  for  non-payment  of  costs,  could  not  be 
heard  by  petition  against  the  proceedings,  which  had  been  had  in 
the  cause.  Vice-Chancellor  Wigram  said,  that  it  could  not  be 
the  rule  of  the  Court  that  a  party  in  contempt  was  not  at  liberty  to 
interpose  by  petition,  that  he  might  not  be  concluded  by  proceed- 
ings, which  he  alleged  to  be  irregular.  On  a  subsequent  day  his 
Honour  said,  that  what  the  petitioner  was  in  truth  doing,  was 
seeking  to  protect  himself  against  the  proceedings,  which  had 
been  taken  in  the  cause,  and  recent  authorities  showed  that  in 
such  a  case  the  being  in  contempt  would  not  now  prevent,  if  it 
ever  would  have  prerented,  the  party  from  applying  to  the 
Court  (a). 


The  case  of  JFUsan  v.  Metcalfe,  before  Lord  Cottenham,  is  Where  the 
stated  by  Mr.  Daniell  in  his  Chancery  Practice,  vol.  i.,  page  657.  {JJjL^l^" 
It  is  as  follows :   after  observing  that  the  general  rule  of  the  oXct  reUef 
Court,  that  parties  must  clear  their  contempt  before  they  can  be  than  what  is 
heard,  must  not  be  understood  as  preventing  their  making  appli-  ^^^  ^     ^' 
cation  to  the  Court  to  discharge  the  order,  by  their  non-obedience 
to  which  their  contempt  has  been  incurred,  on  the  ground  of 

(a)   Some  information  on  the      this   point   will   be  given  at  a 
old  practice  of  the  Court  upon      future  time. 


214  REPOHTS  IN  CHANCERY, 

1846.        irregularity,  Mr.  Danieil  says :  Therefore  where  a  defendant  in 
Chuck  V  custody  for  a  contempt  in  not  oheying  an  order  to  pay  in  money* 

CaauBB.'  applied  to  the  Court  to  discharge  him  out  of  custody*  on  the 

ground  of  irregularity  in  the  order  (it  having  heen  made  pending 
an  abatement  of  the  suit)*  he  was  not  only  heard*  but  the  order 
for  his  discharge  was  made*  though  under  the  drcnmstances 
without  costs ;  and  Mr.  Danieil  refers*  in  the  note*  to  JFiUon  y. 
Meteal/e,  MS.  Mr.  Danieil  proceeds :  In  such  cases  it  is  to  be 
obserred*  that  in  making  his  application  the  party  in  contempt 
ought  to  confine  his  motion  to  the  object  of  getting  rid  of  the 
order  of  which  he  complains ;  and  that*  if  he  embraces  other 
matters  in  his  notice*  he  will  not  be  allowed  to  go  into  such  other 
matters*  till  he  has  shown  that  the  order*  upon  which  his  contempt 
has  been  incurred*  was  irregular.  Mr.  Danieil  then  adds :  Upon 
this  principle*  as  the  defendant  in  the  above  case*  in  his  appli- 
cation to  the  Court  to  discharge  the  order*  upon  which  his  con- 
tempt was  incurred*  included  in  his  notice  of  motion  the  discharge 
of  several  subsequent  orders*  npon  which  he  had  likewise  incurred 
further  contempts;  Lord  Cottenham  was  of  opinion  that  he  ought 
in  the  first  instance  to  be  confined  to  that  part  of  his  notice  of 
motion*  which  asked  the  discharge  of  the  order  upon  which  his 
first  contempt  was  incurred,  and*  upon  his  failure  in  inducing  the 
Court  to  discharge  that  order*  his  Lordship  refused  to  hear  the 
residue  of  the  motion  (a). 

It  will  be  remarked  that  Mr.  Daniell*s  proposition  is  not  borne 
out  by  his  statement  of  the  case  of  JFiUon  y.  Metcalfe.  Accord- 
ing to  that  statement*  it  can  hardly  be  considered  that  there  was 
any  point  in  the  case.  Contempts  were  committed  in  respect 
of  several  orders,  and  upon  the  case  being  opened  Lord  Cottenham 
desired  the  defendant  to  confine  himself  to  the  first  order.  Of 
course*  unless  that  was  irregular*  it  would  have  been  a  waste  of 
time  to  consider  the  other  orders. 

In  Herring  v.  Clobeny,  MS.  Cases*  S.  C.  12  Simons*  410*  the 
plaintiff's  bill  having  been  dismissed  with  costs*  a  petition  of 
appeal  was  presented*  and  a  motion  was  made  to  stay  process  to 
enforce  the  payment  of  such  costs*  until  the  appeal  should  be 
heard.  There  were  attachments  against  the  pUintiff  for  costs 
due  from  him  under  various  interlocutoiy  orders*  made  in  the 

(a)  Is  there  not  some  confusion  applications  were  made  at  differ- 
here?  It  is  stated  before*  that  ent  periods*  and  one  was  un- 
an  order  was  made  for  the  successfu]*but  the  other  was  sue- 
defendant's  discharge.     Perhaps  cessful. 
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I  prior  to  the  hearing.    Tliose  orders  were  not  the  mibyect  of        1846. 
appeal.    On  the  motion  coming  on  it  was  objected,  on  the  part  chuckw 
of  the  defendants,  that  the  plaintiff  could  not  be  heard  until  he  Ckemkr. 
had  cleared  his  contempt,  as  r^;arded  all  the  orders  prior  to  the 
decree,  and  from  which  there  was  no  appeal,  bj  payment  of  the 
costs  due  from  him  thereon.     The  Vice-chancellor  intimated 
that  the  plaintiff  making  such  a  motion— one  that  was  not  merely 
protectiye — ought  to  pay  the  costs  due  in  respect  of  the  orders 
prior  to  the  decree^  and  to  enforce  the  payment  of  which  attach* 
ments  had  been  issued.     Those  costs  were  thereupon  paid  in 
court,  and  the  motion  proceeded. 

In  Morriacn  y.  Morriton,  4  Hare,  590  (see  before,  pages  212, 
213,)  the  petition  prayed  that  the  Master's  report  might  not  be  con- 
firmed, and  that  it  might  be  declared  to  be  irregular  and  void  and 
might  be  discharged ;  that  the  petitioners  might  be  at  liberty  to 
object  to  items  in  the  schedules  to  a  certain  former  report  of  the 
Blaster,  or  in  the  accounts  of  the  consignee,  in  the  same  manner  as  if 
the  same  had  nerer  been  allowed;  and  that  they  might  be  at  liberty 
to  prosecute  certain  orders  made  in  the  cause  many  years  ago ; 
and  that  the  Master  might  be  directed  to  take  the  accounts  of  a 
manager  in  the  West  Indies;  and  that  such  declarations  and  direo> 
tions  might  be  made  and  given  as  should  be  necessary  for  ascer* 
taining  and  settling  the  principle  upon  which  the  accounts  of  the 
consignee  should  be  taken.  The  petition  also  prayed  that  other 
special  directions  with  regard  to  the  accounts  might  be  given,  or 
that  certain  alternative  relief  might  be  given  upon  the  petition 
and  the  exceptions. 

Upon  the  petition  coming  on  to  be  heard  it  was  submitted,  as  a 
preliminary  objection,  that  if  the  Court  should  hold  that  the  adult 
petitioner  might  be  heard  on  a  petition  in  the  nature  of  a  defence 
notwithstanding  his  contempt;  yet  that  if  the  petition  sought  other 
relief  than  was  purely  defensive  the  Court  would  refuse  its  prayer, 
and  would  not  in  that  case  grant  even  that  relief,  which  the  peti- 
tioner might,  if  he  had  confined  himself  simply  to  matters  of 
defence,  have  obtained. 

The  Vice-chancellor  Wigram  said,  that  without  hearing  the 
petition  it  would  be  very  difficult  for  the  Court  to  determine, 
whether  it  sought  to  do  more  than  defend  the  rights  of  the  peti- 
tioners in  respect  of  the  matters  in  question.  He  would  reserve 
the  objection  and  dispose  of  it  after  the  petition  had  been  heard. 
In  giring  judgment  on  a  subsequent  day  his  Honour  said,  it  was 
objected  that,  although  the  adult  petitioner,  being  in  contempt, 
might  have  petitioned  to  have  been  reUeved  against  some  of  the 
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1846.         proceedings,  as  by  part  of  ihe  relief  prajed  on  the  petition  he  had 
Chuck  r.  asked,  yet  he  had  asked  farther  relief  totally  unconnected  with 

Crbmrr.  that  partial  relief  to  which  he  was  entitled :  and  that,  by  the 

principle  said  to  be  established  by  a  case  referred  to,  the  peti- 
tioner haying  asked  more  relief  than  the  Court  would  give  to  a 
party  in  contempt,  the  Court  would  not  merely  disregard  the  part, 
which  he  ought  not  to  have  applied  for,  but  would  dismiss  the 
whole;  that  he  had  therefore  anxiously  considered  that  part  of  the 
case.  That  in  Mr.  DanielFs  note  of  the  case  of  WUtcn  v.  Metcalfe 
the  proposition  was  certainly  stated  with  great  breadth ;  but  the 
facts  of  the  case  appeared  to  be  these. — ^The  defendant  had 
applied  to  the  Court  to  discharge  an  order  on  which  his  contempt 
was  incurred,  including  in  his  notice  of  motion  the  discharge  of 
several  subsequent  orders  in  which  he  had  likewise  incurred  fiirther 
contempts :  and  Lord  Cottenham  was  of  opinion  that  he  ought 
in  the  first  instance  to  be  confined  in  argument  to  that  part  of  the 
notice  of  motion,  which  asked  to  discharge  the  order  on  which 
his  first  contempt  was  incurred ;  and  his  application  in  that  respect 
not  being  sustainable,  his  Lordship  reftised  to  hear  the  residue  of 
the  motion.  That  it  would  seem  that  the  case  did  not  decide  more 
than  this,  that  where  a  party  was  in  contempt  on  several  dbtinct 
grounds,  the  Court  would  put  him  to  discharge  himself  from  his 
contempt  altogether  and  not  piecemeal ;  but  that  was  not  the  case 
there.  The  petition  asked  that  certain  accounts  of  the  manager 
of  the  estates  might  be  taken,  a  matter  altogether  free  from  and 
totally  unconnected  with  the  subject  of  the  contempt.  Whether 
that  relief  was,  or  was  not,  an  extension  of  the  relief  for  which  a 
party  in  contempt  might  apply,  it  i4>peared  to  him  that  it  did  not 
bring  the  case  within  the  principle  of  WiUan  v.  Metcalfe. 

The  writer  has  no  note  amongst  his  papers  of  any  of  the  facts 
of  the  case  of  Wilson  v.  Metcalfe  ;  but  he  appears  in  March,  1 836, 
to  have  made  a  memorandum  of  a  dictum  of  Lord  Cottenham  in 
a  case  the  name  of  which  he  cannot  decipher,  but  believes  to  have 
been  WUsoh  v.  Metcalfe.  That  dictum  corresponds  with  the 
position  m  Mr.  Darnell's  book,  that  a  party  in  contempt  ought  to 
confine  his  motion  to  the  object  of  getting  rid  of  the  order  of 
which  he  complains  :  and  that  if  he  embraces  other  matters  in 
his  notice,  he  will  not  be  allowed  to  go  into  such  matters,  till  he 
has  shown  that  the  order,  in  respect  of  which  his  contempt  has 
been  incurred,  was  irregular. 

This  is  a  position  of  the  truth  of  which  the  writer  never  enter- 
tained a  doubt,  until  he  heard  of  the  dedsion  in  MerrUon  v. 
MorrUon. 
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In  this  same  case  of  MorrUon  y.  Morrison,  it  was  submitted  as         ^946, 


a  separate  preUminaiy  objection  and  so  treated  by  the  Conrt^  that  Chd«». 
the  Court  would  put  the  adult  petitioner  under  the  terms  of  pre-  CRBuvm. 
Tiously  paying  the  costs  of  the  former  petition^  which  had  been 
dismissed  with  costs,  and  which,  it  is  to  be  inferred,  was  alleged  to 
be  in  substance  the  same  as  the  new  petition. 

Yice-Chancellor  Wigram,  with  regard  to  this  objection,  said 
that  without  hearing  the  petition  it  would  be  very  difficult  for  the 
Court  to  determine  whether  the  petition  was  a  renewal  of,  or 
embraced  the  same  matters  as,  the  petition  which  had  been  dis- 
missed, and  he  resenred  the  objection.  In  giving  judgment  on  a 
subsequent  day  his  Honour  said,  the  objection  was  that  the  costs 
of  a  former  petition,  presented  in  that  branch  of  the  Court,  and 
which  was  dismissed  with  costs,  had  not  been  paid :  and  it  was 
said  that  Lord  Langdale,  in  a  case  before  him  of  Needham  v. 
Needham,  had  refused  to  hear  Colonel  Needham  on  a  second  peti- 
tion till  he  had  paid  the  costs  of  the  first.  That  it  might  be  a  safe 
and  proper  practice,  if  a  party  could  pay  the  costs,  which  he  was 
liable  to  pay,  that  such  payment  should  be  made  the  condition  of 
hearing  him  on  another  similar  application.  That  on  reading  the 
petition  in  the  case  before  him  he  thought  it  was  impossible  not 
to  consider  that  that  was  not  a  case,  to  which  Lord  Langdale 
would  have  applied  that  rule.  That  the  insolvency  of  the  father 
of  the  petitioner,  and  the  absence  of  any  property  in  the  son 
except  that  which  the  son  took  from  the  father,  appeared  to  him 
to  be  made  out  in  the  evidence  sufficiently  to  induce  him  not  to 
apply  such  a  rule. 

Mr.  Hare's  statement  of  the  case  is  confined  to  the  prayer  of 
the  petition.     No  allusion  is  made  to  the  evidence. 

Hie  information  furnished  to  his  Honour  respecting  the  case  of 
Needham  v.  Needham  seems  to  have  been  somewhat  imperfect. 
See  the  short  report  of  it  before,  page  208.  The  cause  first 
belonged  to  the  court  of  the  yice-Chancellor  of  England.  It 
was  then  transferred  to  the  court  of  Vice-Chancellor  Wigram, 
where  the  decree  was  made.  See  1  Hare,  633.  In  no  stage  has 
it  been  at  the  Bolls. 


In  King  v.  Bryant,  3  Myl.   &  Cr.    195,   Lord  Cottenham  Genenlnile 

said  that  the  Court  will  not  hear  a  party  in  contempt  coming  c^^^^^J^" 

not  come  to 
take  advantage  of  proceedings  in  the  cause. 

Proceedings  for  bis  own  advantage,  which  it  has 
been  decided  that  a  party  in  contempt  may  not  take. 
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1846.         himself  into  court  to  take  any  adrantage  of  proceedings  in  the 

Chuck  v.  <*'^- 

Crbmbb.  In  Lord  Wenman,  Appellant,  v.  O^bcddetion  and  others,  Beapmif 

dents,  2  Bro.  P.  C.  276,  the  case  was  this :  the  late  Lord  Wenman 
had  by  his  will  given  portions  to  his  daughters ;  and  a  bill  was  filed 
against  the  appellant  to  have  those  portions  raised,  and  a  decree 
was  made  for  the  usual  accounts  of  the  real  and  personal  estates, 
and  payment  of  the  portions,  and  the  appellant  was  ordered  to  be 
examined  upon  interrogatories  before  the  Master  in  aid  of  the 
accounts ;  and  several  examinations  having  been  put  in,  but  all  of 
them  insufficient,  an  order  was  made  that  he  should  put  in  his 
examination  in  four  days,  or  stand  committed.  The  appellant 
n^lecting  to  obey  this  order,  it  was  made  absolute ;  when  he  moved 
that  upon  undertaking  to  pay  in  a  week's  time  what  should  appear 
to  be  due,  all  further  process  of  contempt  might  be  stayed.  Upon 
this  motion  coming  on,  it  was  insbted  for  the  respondents  that,  by 
the  known  rules  and  practice  of  the  Court,  persons  in  contempt 
ought  not  to  be  heard  until  they  had  submitted  to  the  justice  of  the 
Court,  by  appearing  in  person  and  clearing  their  contempt ;  and 
the  Court  declined  making  any  order  upon  the  motion,  but  directed 
the  appellant  to  dear  his  contempt  and  then  move.  This  not 
being  done,  the  respondents  obtained  an  order  for  a  sequestration, 
until  the  appellant  should  answer  the  interrogatories,  and  dear 
his  contempt,  and  the  Court  should  make  other  order  to  the 
contrary.  The  sequestration  having  accordingly  issued,  and 
being  put  in  execution,  the  appellant  appealed  from  all  the  orders. 
For  the  appellant  it  was  insisted  that,  as  the  respondents  had  no 
other  demand  decreed  them  but  the  payment  of  their  portions 
and  interest,  and  as  the  appellant  had  repeatedly  offered  to  pay 
the  same,  together  with  the  costs  of  the  suit,  it  was  unreasonable 
that  the  appellant's  estate  should  be  any  longer  continued  under 
sequestration.  For  the  respondents  it  was  ai^ed,  that  though, 
upon  a  submission  to  the  order  of  the  Court,  contempts  wero 
usually  discharged ;  yet,  until  such  submission  was  made,  the 
party  in  contempt  had  no  right  by  the  constant  course  of  the 
Court  to  be  heard.  That  the  satisfaction,  protended  to  be  offered 
on  the  appellant's  behalf,  was  no  performance  of  the  order  on 
which  the  contempt  was  grounded,  but  that  notwithstanding  such 
offer  the  appellant,  beforo  he  could  be  disduu^ed  from  his  con- 
tempt, ought  to  put  in  his  examination  and  pay  the  costs ;  and 
then,  but  not  beforo,  the  contempt  might  be  regularly  discharged, 
unless  some  disability  judicially  appeared,  which  rondered  him 
incapable  of  complying  with  the  order.     The  House  of  Lords 
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ordered  and  adjudged  that  the  several  orders  therem  complained         1846, 
of,  whereby  the  appellant  was  ordered  to  stand  committed,  and  chuck* 
his  estate  to  be  seqnestered,  and  also  the  sequestration  issued  in  Crsmsr. 
pursuance  thereof,  should  be  affirmed ;  but  it  was  further  ordered 
that  it  should  be  referred  to  the  Master  to  compute  what  was 
due  to  the  respondents,  for  principal  and  interest  of  their  portions, 
and  to  tax  them  their  costs  of  the  suit ;  and  upon  the  appellant's 
bringing  before  the  Master  the  prindpal  money  so  found  due,  in 
order  to  be  paid  as  the  Court  of  Chancery  should  direct,  and 
paying  to  the  respondents  what  should  be  due  for  interest  and 
costs,  the  appellant  might  be  at  liberty  to  apply  to  the  said  Court 
to  discharge  the  said  sequestration. 

In  Hail  y.  Damey,  1  Dick.  289,  the  defendant  being  in  con- 
tempt for  want  of  his  answer,  the  plaintiff  had  obtained  the  com- 
mon injunction.  The  defendant  filed  his  answer,  but  did  not  pay 
the  costs  of  his  contempt,  and  then  obtained  the  common  order 
to  dissolve  the  injunction,  unless  cause  shown.  Lord  Hardwicke 
intimated  that  the  plaintiff  might  discharge  such  an  order  for 
irregularity. 

In  Hewitt  y.  McCartney,  13  Ves.  560,  which  was  a  suit  for 
foreclosure,  the  defendant  haying  not  put  in  an  answer  and  stood 
out  all  process  for  contempt,  and  the  cause  haying  been  set  down 
to  take  a  decree  pro  confesso,  a  motion  was  made  on  behalf  of  the 
defendant  for  the  usual  reference  under  the  7th  Geo.  II.  c.  20. 
Lord  Eldon  said  that  the  effect  of  the  contempt  according  to  the 
law  of  eyery  Court  was,  that  the  defendant  could  not  come  in 
upon  such  a  motion. 

IskM^CaUum  y.  BeaU^  10  Price,  130,  the  defendants,  who  were 
in  contempt  for  want  of  an  answer,  made  a  motion  that  the  in- 
junction granted  in  the  cause  might  be  dissolved.  The  motion 
was  refused. 

This  case  is  sometimes  cited  as  showing  that  a  party  in  con- 
tempt cannot  move.  But  it  is  apprehended  it  will  be  found,  on 
examination,  that  it  was  not  decided  on  that  ground. 

In  Howard  y.  Newman^  1  Moll.  221,  a  defendant,  against  whom 
process  had  issued  for  want  of  an  answer,  had  obtained  an  order 
referring  the  bill  for  prolixity.  Sir  Anthony  Hart  said  that,  by  a 
rule  of  the  Court  to  which  there  was  but  one  exception,  a  party 
in  contempt  could  not  move,  and  the  exception  was,  if  he  contested 
the  regularity  of  the  process,  or  service,  by  which  he. was  in  con- 
tempt. A  party  in  contempt  was  not  to  be  heard  until  his  con- 
tempt was  cleared,  except  only  to  complain  that  he  was  irregularly 
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1846.         put  in  contempt,  and  oog^t  not  to  be  so.    He  was  prednded 

Chuck  V.  fiwm  applying  for  any  order  of  any  kind. 

Cbbmbb.'  In  Lord  Cramiaum  ▼.  GokMede,  2  Yo.  ft  CoL  Exch.  70,  the 

object  of  tbe  bill  was  to  restrain  the  defendant  from  proceeding 
at  law  upon  a  promissory  note.  The  defendant  having  dis- 
continued the  action  and  paid  the  costs  of  it^  mored  that  the  bill 
mig^t  be  dismissed,  he  paying  aU  costs  of  it,  and  that  an  attach- 
ment, which  had  issoed  against  him  for  want  of  answer,  and  all 
farther  proceedings  might  be  stayed.  It  was  objected  that  the 
defendant  could  not  make  the  motion  till  he  had  cleared  his 
contempt.  Lord  Abinger  said  that  in  general  it  would  be  most 
unreasonable  and  unjust,  if  the  Court  upon  mere  technical  grounds 
could  not  put  an  end  to  a  suit  at  the  instance  of  the  parties. 
But  there  was  a  great  difficulty  in  so  doing  where  the  party,  who 
made  the  application,  was  in  contempt.  That  in  cases  of  contempt 
the  Court  proceeded  on  one  general  rule.  It  might  in  that  case 
be  expedient  to  deviate  from  the  general  rule,  but,  on  the  other 
hand,  that  deviation  might  lead  to  greater  difficulties  (a). 

From  Beit  y.  Oampertg,  2  Yo.  ft  C.  Exch.  582,  it  may  be 
inferred  that,  in  regard  to  contempts,  a  proceeding  in  a  cross 
cause  and  a  proceeding  in  the  original  cause  are  subject  to  like 
principles. 

In  Petty  v.  Lotudale,  MS.  Cases,  8.  C.  4  Myl.  ft  Cr.  545,  the 
defendant,  who  was  in  contempt  for  want  of  an  answer,  had 
obtained  an  order  referring  the  bill  for  impertinence.  Lord 
Cottenham  said  that,  when  the  order  referring  the  bill  for  imper- 
tinence was  obtamed  by  the  defendant,  the  Court  had  by  the 
attachment  adjudged  him  to  be  in  contempt  for  not  answering. 
The  order  referring  the  bill  for  impertinence  was  plainly  irre- 
gular. 


Proceedings  for       In  Riekettt  v.  Momingtonj  7  Sim.  200,  on  a  cause  being  called 

his  own  »dTwi-  ©n  jt  was  objected  to  its  being  heard,  as  the  plaintiff  was  in  con- 
tage,  which  it     ^        ^  ^  •    ,         .  i      .       .         ,..,.-,.!,. 

liu  been  de-      tempt,  an  attachment  having  issued  against  him  for  disobedience 

dded  that  a       to  an  order  in  the  cause.    The  Yice-Chanoellor  said  that  the  rules 

Smpt  mj^"'      ^^  *^®  CGwtt  made  it  imperatiye  upon  the  plaintiff,  to  bring  his 

take.  cause  to  a  hearing  at  a  certain  time,  and  therefore  the  cause  must 

proceed. 

In  WiUon  v.  Bates,  3  Myl.  ft  Cr.  197,  the  plaintiff  was  in 

contempt  for  non-payment  of  the  costs  of  a  motion,  and  the 

(a)  See,  however.  Bishop  qf  Berry  v.  Tyler,  sUted  post,  page  222. 
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point  discussed  was  whether  he  could  enforce  an  answer.  Lord  1846. 
Cottenham  said  that  the  question  was  whether  the  plaintiff^  being  I  ' 
himself  in  contempt  for  non-payment  of  a  sum  of  money  for  Cumkb. 
costs,  was  entitled  to  sue  out  an  attachment  against  the  defend- 
ant for  not  answering  the  bill ;  and  that  in  effect  invoWed  another 
question,  viz.  whether  under  such  circumstances  he  could  take 
any  step  in  the  cause ;  for,  if  he  could  not  compel  an  answer,  of 
course  the  cause  would  be  entirely  stopped.  That  it  would  seem 
that  a  party,  who  might  not  be  able  to  pay  the  costs  of  a  refused 
motion,  should  be  therefore  absolutely  stopped  from  asserting 
his  rights.  That  if  it  were,  as  had  been  contended,  that  if  a 
plaintiff  got  into  contempt  the  cause  is  absolutely  stopped — ^if  that 
were  so — ^a  plaintiff  in  contempt  could  never  bring  his  cause  to  a 
hearing  without  clearing  his  contempt.  That  the  question  had 
been  raised  indirectly  in  other  cases, — ^in  those  cases,  he  meant,  in 
which  the  plaintiff  being  in  contempt  the  defendant  had  applied 
to  the  Court  to  stay  further  proceedings  until  the  costs  of  the 
contempt  should  have  been  paid.  That  if  the  circumstance  of  a 
plaintiff  being  in  contempt  of  itself  put  an  end  to  his  power  of 
proceeding,  that  would  be  an  unnecessary  and  useless  step  on  the 
defendant's  part.  That  instead  of  that  the  defendant  would  be 
content  to  remain  passive  and  quiescent.  That  cases  of  this 
kind,  in  which  defendants  had  moved  that  all  proceedings 
should  be  stayed  until  the  plaintiff  had  paid  certain  costs, 
tended  to  show  that,  though  a  plaintiff  might  be  in  contempt 
to  an  attachment,  he  had  still  a  right  to  the  process  of  the 
Court  to  compel  an  answer,  or  to  prosecute  his  suit,  if  the 
defendant  did  not  apply  specially  that  proceedings  might  be 
stayed. 

In  Plumhe  v.  Plutnbe,  3  Yo.  &  C.  622,  there  was  an  attach- 
ment against  the  plaintiff  for  the  non-payment  of  the  costs  of  a 
motion ;  and  the  plaintiff  moving  for  the  production  of  documents 
admitted  by  the  answer  to  be  in  the  defendant's  possession,  it 
was  objected  that  the  plaintiff  could  make  no  motion  without 
clearing  his  contempt.  Lord  Abinger  said  that  if  the  plaintiff 
was  entitled  to  compel  an  answer,  he  was  also  entitled  to  all  the 
incidents  of  the  answer;  and  therefore  the  decision,  which  had 
been  cited,  of  Wiiwm  v.  Bates  went  the  full  length  of  justifying 
the  motion  (a). 


(a)  In  Gilbert's  Forum  Roma-      man  hath  a  bill   depeoding  in 
nutn,  page  2 16,  it  18  said,  where  a      court,  and  falls  under  the  dia- 
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1846.  In  Clark  y.  Dew,  1  Buss,  ft  Myl.  107,  Lord  Lyndhurst  said 

Chuck  *^*  *^®  practice  was  the  same,  he  apprehended,  in  equity,  as  at 

Crbiujl  law,  that  aparty could  not  move  till  he  had  cleared  his  contempt ; 

but  that  the  rule  must  be  confined  to  proceedings  in  the  same 
cause ;  otherwise  the  consequence  would  be  that  a  party,  who  was 
utterly  unable  to  comply  with  an  order  of  the  Court,  might  be 
prevented  from  afterwaids  prosecuting  any  daim,  howeyer  just, 
against  the  person,  who  had  succeeded  in  obtaining  that  order. 
That  in  the  case  before  him  the  suit  was  between  the  same 
parties,  but  it  had  reference  to  distinct  properties. 

InBishapo/Deny  y.  Tyler,  Y.  C.  July,  1834,  stated  in  the  note, 
2  Yo.  ft  Co.  £xch.  71,  the  bill  was  filed  for  the  delivery  up  of  a 
bond  secured  by  a  judgment,  and  that  satisfaction  might  be 
entered  up  on  the  record  of  the  judgment.  The  defendant,  against 
whom  an  attachment  and  commission  of  rebellion  had  issued 
for  want  of  an  answer,  moved  that  he  might  be  at  liberty 
to  deliver  up  the  bond  to  the  plaintiff  to  be  cancelled,  and  that 
thereupon,  and  upon  the  defendant's  paying  the  plaintiff's  costs 
of  the  suit  and  entering  up  satis&ction  on  the  record  of  the 
judgment,  all  proceedings  might  be  stayed.  Upon  the  motion 
coming  on  it  was  opposed,  upon  the  ground  that  the  defendant 
was  in  contempt,  and  could  not  be  heard  until  he  had  cleared  his 
contempt.    The  Vice-Chancellor  overruled  the  objection  (a). 

In  Everett  v.  Prythergch,  12  Sim.  363,  the  defendant  was  in 
contempt  for  want  of  an  answer.  It  was  held  that  he  might 
except  to  the  bill  for  scandal,  but  not  for  impertinence.  The 
Court  said  that,  until  the  reference  for  scandal  was  disposed  of, 
the  defendant  could  not  tell  what  he  ought  to  answer,  and 
although  he  was  in  contempt  he  had  a  right  to  call  upon  the 
Court  to  tell  him,  what  it  was  that  he  was  bound  to  answer. 
Perhaps  it  would  have  been  better  to.  omit  this  reason. 

pleasure  of  the  Court,  and  is  or-  but  not  till  he  hath  actually  sur- 
dered  to  stand  committed ;  here  rendered  himself,  paid  the  costs 
when  hJB  cause  is  called,  if  the  of  the  contempt,  and  obtained  an 
other  Bide   insist   he  hath  not  order  for  his  being  discharged 
cleared  his  contempt,  nor  actually  out  of  custody, 
surrendered  his  body  to  the  war-  There  is  a  farther  passage  in 
den  of  the  Fleet,  he  must  do  both  the  same  page  of  the  Forum  Ro- 
these  things  before  bis  cause  can  manum,  which  the  writer  pro- 
be proceeded  in :  and  it  must  be  poses  to  notice  another  time, 
struck  out  of  the  paper,  and  he  (a)    See   Lord   Cnautovm   v. 
most  get  it  restored  into  the  Goldikede,  sUted  before,  p.  320. 
paper  again  as  well  as  he  can; 
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In  Herring  v.  Cloherry,  12  Sim.  410,  the  bill  had  upon  the         1846^^ 
hearing  been  dismissed  with  costs,  and  the  plaintiff  was  attached  q^^^^  ^^ 
for  non-payment  of  such  costs  and  imprisoned  in  the  Fleet.    The  Crsmsb. 
plaintiff  had  appealed  from  the  decree,  and  on  his  making  a 
motion  that  he  might  be  discharged  out  of  custody,  and  that 
further  process  of  contempt  might  be  stayed  until  after  his  peti- 
tion of  appeal  should  have  been  heard,  it  was  objected  on  the 
part  of  the  defendant  that  the  plaintiff  was  in  contempt  for  non- 
payment of  the  costs  of  certain  orders  made  in  the  cause  prior  to 
the  decree,  and  not  appealed  from ;  whereupon  those  costs  were 
paid  and  the  motion  proceeded,  the  costs  due  under  the  decree, 
which  was  appealed  from,  still  remaining  unpaid. 

In  Turner  ▼.  Darpan,  MS.  Cases,  S.  C.  \2  Sim.  504,  a  per- 
sonal representatiye,  defendant  to  two  creditors'  suits — a  decree 
having  been  made  against  him  in  the  first  suit,  and  an  attachment 
for  want  of  an  answer  issued  against  him  in  the  second  suit — gave 
a  notice  of  motion  in  both  suits  to  stay  all  proceedings  in  the 
second  suit.  Upon  the  motion  coming  on,  the  plaintiff  in  the 
second  suit  objected  that  the  defendant  was  in  contempt,  and 
ought  not  to  be  heard.    The  objection  did  not  prevail. 

In  Cattell  v.  SiwunUy  6  Beav.  304,  the  Lord  Chancellor  on  the 
8th  November,  1842,  ordered  the  defendant  to  pay  costs  to  the 
plaintiffs.  On  the  15th  December  the  Master  of  the  Rolls  ordered 
the  plaintiffs  to  pay  costs  to  the  defendant.  On  the  19th  of 
December  the  plaintiffs  gave  notice  to  the  defendant  that  they 
were  willing  to  set  off  the  costs  they  had  to  pay  against  those  they 
had  to  receive.  The  minutes  of  the  Lord  Chancellor's  order 
were  not  settied  until  the  23rd  December.  On  the  1 1th  January, 
1843,  the  defendant  issued  an  attachment  against  the  plaintiffs 
for  the  non-payment  of  the  costs  under  the  Lord  Chancellor's 
order.  On  the  14th  January  the  plaintiffs  gave  notice  of  motion 
that  the  costs,  which  they  had  to  pay  under  the  Master  of  the 
Soils'  order,  might  be  set  off  against  the  costs  they  had  to  receive 
under  the  Lord  Chancellor's  order.  On  the  motion  coming  on  it 
was  objected  that  the  plaintiffs,  being  in  contempt,  could  not  be 
heard  in  support  of  a  motion.  The  Master  of  the  Rolls  said  that 
the  objection  was,  that  an  attachment  had  issued  against  the 
plaintifis  prior  to  the  notice  of  motion,  and  that  being  in  contempt 
the  plaintiffs  could  not  be  heard.  He  thought,  however,  under 
the  circumstances  the  objection  ought  not  to  prevail,  sedog 
that  the  offer  to  set  off  was  made  on  the  19tii  December ;  that 
the  Lord  Chancellor's  order  was  not  settled  until  the  23rd  of 
December,  and  that  the  attachment  was  issued  on  the  1 1th  of 
January. 


221 


REPORTS  IN  CHANCERY, 


1846. 
July  25. 

^ . ' 

Rk  West- 
brook. 

Tenth  General 
Order  in  Lu- 
nacy intended 
to  apply  to 
cases  only,  in 
which  it  is 
plainly  expe- 
dient that  the 
matters,  there 
mentioned, 
should  he  at 
once  inquired 
into  and  re- 
ported upon. 


RE  WESTBROOK. 

Mr.  RomiUy  and  Mr.  Sauthgate  appeared  in  support  of  a 
petition  for  a  commission  of  lunacy. 

Mr.  James  Parker  said,  that  it  is  the  practice  of  the 
Commissioner  [Master]  (a),  in  the  report  which  he  makes 
to  the  Chancellor,  the  inquisition  having  been  taken  and 
verdict  of  the  jury  returned,  after  stating  who  is  the  heir 
at  law  and  who  are  the  next  of  kin  of  the  lunatic,  to  go 
into  an  inquiry  as  to  the  committeeship,  and  to  state  who 
in  the  commissioner's  opinion  are  fit  and  proper  persons 
to  be  appointed  committees  of  the  person  and  estate  of 
the  lunatic.  That  this  is  done  under  the  10th  General 
Order  in  Lunacv  of  the  27th  October,  1842  (ft),  by  which  it 
is  ordered,  where  any  person  has  been  found  lunatic  under 
any  commission,  that  the  commissioner  shall  without  any 
special  order  inquire  and  report,  amongst  other  mattei-s, 
who  is  or  are  the  most  fit  and  proper  person  or  persons  to 
be  appointed  committee  or  committees  of  the  person  and 
estate  of  the  lunatic.  That  in  the  present  case  there  were 
reasons,  which  rendered  it  expedient  that  all  inquiry  and 
report  on  the  subject  of  the  committeeship  should  be  post- 
poned. 

The  Lord  Chancellor  said,  that  the  10th  General  Order 
could  be  intended  only  to  apply  to  those  cases,  in  which  it 
is  plainly  expedient  that  the  Master  should  at  once  make 


(a)  By  the  Act  for  regulatlDg  the 
Care  of  Lunatics,  which  passed 
in  August,  1845,  (8  &  9  Vict.  c. 
100,  8.  3,)  the  two  commissioners 
appointed  under  the  authority  of 
the  Act  to  amend  the  Practice 
under  Commissions  of  Lunacy  (5 
&  6  Vict.  c.  84)  are  thenceforth 
to  be  and  be  called  "the  Masters 
in  Lunacy,"  and  are  to  take  the 
same  rank  and  precedence  as  the 
Masters  in  Ordinary  of  the  High 
Court  of  Chancery. 


Tlie  reporter  finds  that  his  great 
anxiety  to  comply  with  the  enact- 
ment has  occasioned  an  inaccu- 
racy in  a  former  page ;  which  it 
is  trusted  will  be  excused,  when 
his  motive  is  considered.  He 
has  described  one  of  the  learned 
commissioners  as  a  Master  in 
Lunacy,  in  treating  of  a  report 
made  before  the  legislature  had 
conferred  the  title  and  rank.  See 
before,  page  67. 

(6)  See  Beav.  Ord.  228. 
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the  inquiries,  and  report  upon  the  matters  there  mentioned.         1846. 
But  where,  as  in  the  present  case,  the  expediency  of  in-  j^  west. 
quiring  and  reporting  upon  any  particular  point  was  doubt-  >>i^ooi^* 
fill,  it  never  could  be  meant  that  it  should  be  gone  into. 


1846. 
July  25. 


RE  WATKINS. 

Re  Watkins. 

This  was  a  petition  for  the  appointment  of  a  stranger  com-  Reluctance  with 
mittee  of  the  person  and  estate  of  the  lunatic.  iJ^pS^SS^ 

The  Lord  Cnxif  cbllor  said,  he  was  always  reluctant  to  committee  of  a 

lunatiCyWhohaa 
make  such  an  order.     That  the  practice  in  modem  times  rdationa. 

was  not  to  confer  this  office  upon  one,  unconnected  with 
the  lunatic  by  blood  or  affinity.  There  must  be  an  affidavit 
stating  in  detail  those  circumstances,  which  might  enable 
him  to  judge  of  the  necessity,  that  it  was  alleged  existed, 
in  a  case  in  which  it  appeared  the  lunatic  had  relations,  of 
nevertheless  selecting  a  stranger.  Until  those  circum- 
stances were  before  him  he  would  not  make  the  order. 
Mr.  Brett  appeared  in  support  of  the  petition. 


1846. 
July  25. 

RE  ADEY.  ' 1 — 


Re  Adby. 
The  property  of  the  lunatic  was  small,  and  it  was  sought  Nooiderfor 
by  the  petition  that  part  of  it  might  be  applied  in  satis-  uabrnty  of  a 
faction  of  a  liability  of  the  lunatic.  iXi^f 

The  Lord  Chamcsllor  said,  that  it  did  not  appear  upon  furnished, 
the  petition  that  the  incomie  of  the  lunatic  was  more  than  eno^^wiii  stui 
sufficient  for  his  maintenance ;  and,  as  the  result  of  his  ^^^^^ 
granting  the  prayer  of  the  petition  would  be  to  reduce  that 
income,  he  must  decline  to  make  the  order  desired,  until 
furnished  with  information,  showing  that  after  the  proposed 
payment,  enough  would  still  be  left  for  the  lunatic's  proper 
support  and  maintenance. 

Mr.  Rogerg  for  the  petition. 
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1846. 
July  25. 

Rb  Walkkk. 

Master's  re- 
port that  a  suit 
ought  to  be  in- 
stituted  not 
confirmed,  the 
evidence  not 
being  satisfiM- 
tory. 


RE  WALKER. 

Thb  Master  had  reported  that  a  suit  ought  to  be  instituted 
to  recover  certain  property  of  the  lunatic,  and  this  being 
a  petition  to  confirm  that  report,  it  was  submitted  that  the 
order  was  of  course. 

The  LoBD  Chancellor  said,  that  what  was  desired  was 
so  far  only  of  course  that,  if  upon  a  perusal  of  the  evidence, 
which  had  satisfied  the  Master,  he  found  the  same  of  a  kind 
to  satisfy  him  also,  the  order  for  confirming  the  report  would 
be  made.  That  in  such  cases  he  perused  the  evidence;  that 
he  had  done  so  here,  and  it  was  far  from  satisfying  him  that 
a  suit  ought  to  be  instituted  at  present.  That  the  lunatic, 
if  the  facts  stated  in  the  report  were  correct,  was  indis- 
putably entitled  to  the  property,  and  it  was  inconceivable 
that  any  one  would  dispute  her  right.  Further  evidence 
must  be  produced,  and  in  particular  that  application  had 
been  made  to  the  adverse  party.  He  must  know  what  the 
answer  of  the  adverse  party  was,  before  he  could  confirm 
the  Master's  report. 

Mr.  Murray  for  the  petition. 


1846. 
July  31. 

Bristowe  v. 
Needham. 

No  second  re- 
hearing of  an 
interlocutory 
matter  upon 
the  same  facts. 


BRISTOWE  V.  NEEDHAM. 

Mr.  Temple  and  Mr.  Anstey  moved  to  discharge  an  order 
of  one  of  the  Vioe-Cliancellors. 

Mr.  Cooper  and  Mr.  Collins  objected  that  the  like 
motion  had  been  made  before  Lord  Lyndhurst,  under  cir- 
cumstances not  difiering  from  those  now  brought  forward. 

The  Lord  Chabcellor  inquired,  whether  the  circum- 
stances stated  by  the  affidavits  in  support  of  the  motion 
were  the  same  as  those,  which  had  been  relied  upon  when 
the  matter  was  before  Lord  Lyndhurst,  and  the  answer 
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being  that  in  substance  they  were  the  same,  he  said  that   ^     ^^^^' 
there  could  be  no  second  re-hearing  of  an  interlocutory  Bristowk  9. 
matter  upon  the  same  facts,  and  upon  that  ground  dis-  ^'■''b^^* 
missed  the  motion  with  costs. 


During  the  late  Chancellorship,  a  notion  prevailed  amongst  a 
certain  dasa  of  litigants»  that  they  were  at  liberty  to  renew  inter- 
locutory applications  upon  petition  and  motion  as  often  as  they 
pleased,  provided  the  costs  of  the  last  unsuccessful  attempt  were 
paid — ^a  notion,  which  had  the  sanction  of  some  notorious  pre- 
cedents of  that  period.  There  are  instances  of  Lord  Lyndhurst 
haviug  heard  the  same  application  four  or  five  times.  Surely 
such  an  indulgence  cannot  be  in  accordance  with  the  practice  of 
our  Court.  If  the  Court  admitted  such  a  proceeding,  a  wealthy 
suitor,  with  a  morbid  litigiousness,  might  occupy  the  greater  part, 
or  the  whole,  of  its  time.  The  reporter  has  known  suitors  of 
this  character.  Finality — ^writes  Mr.  Colville,  in  a  communica- 
tion upon  this  point  with  which  he  sometime  since  favoured  the 
writer — ^is  as  much  the  principle  of  the  Appellate  Court  with 
respect  to  interlocutory  matters,  as  with  respect  to  other  matters, 
where  the  facts  are  not  varied.  But  unfortunately  the  Court  is 
often  compelled  to  entertain  an  interlocutory  matter  a  second 
time,  upon  the  allegation  that  the  facts  are  varied — an  allegation 
of  which  the  inaccuracy  can  often  only  be  ascertained,  by  hearing 
the  interlocutor  matter  again. 


1846. 
RE  STAIR.  ^J^^yji^ 

Rb  Stair. 

Thb  petition  was  for  a  supersedeas,  on  the  ground  that  the  in  lunscy  any 
Innatic  was  recovered ;  but  that  ground  failing,  it  was  pro-  J^e^cimii^ 

posed  that  the  petition  should  be  amended  by  praying  that  ftances  shown 
,..«  •i»ni<i*ii  "y  ^^  evidence 

the  lunatic,  who  was  a  native  of  Scotland,  nught  be  per^  render  expe- 

mitted  to  visit  that  country.    Her  nearest  relation-^^  oiade  ^hoc^ 
brother— who  was  resident,  and  a  considerable  landowner  "  amendment 

of  the  petition^ 
Security  for  the  return  of  a  lunatic  permitted 
to  go  out  of  the  jurisdiction  must  be  of  a  kind 
av^able  in  the  courts  of  this  Country* 

q2 


228  REPORTS  IN  CHANCERY, 

1B46^        there,  being. willing  to  give  security  that  she  should,  when 
Rb  Staia.         required,  return  within  the  jurisdiction. 

The  Lord  Chancellor  said,  that  in  lunacy  he  could 
make  any  order,  which  the  circumstances  shown  by  the 
evidence  rendered  expedient,  and  that  the  expense  and 
delay  of  amendment  need  not  be  incurred.  But  he  coidd 
not  allow  the  lunatic  to  be  taken  out  of  the  jurisdiction, 
unless  security  for  her  return,  to  be  approved  of  by  the 
Master,  should  be  previously  given ;  and  such  security  must 
be  of  a  kind  that  would  be  available  here.  Security  that 
could  only  be  enforced  in  a  foreign  court,  and  for  this  pur- 
pose the  Scotch  courts  must  be  considered  as  foreign,  would 
not  be  sufficient. 

Mr.  Teed,  Mr.  RomUly,  Mr.  James  Parker,  Mr.  WilU 
cock,  Mr.  Shapter,  and  Mr.  Anderson  for  the  different 
parties,  the  petitioner  and  the  respondents. 


1846. 

>  J'^y^^-    .  RE  LANGHAM. 

Re  Lanoham. 

Oeneimlruie      The  Master  had  recommended  that  700/.  should  be  laid 
^ttce^ofa"      ^^^  ^^  repairing  and  enlarging  a  farm  house,  but  the  com- 

lunatic's  estate,  mittee  had  expended  1,300/. ;  and  this  was  a  petition  for'a 

exceeding  his  ,  ,  , 

authority  in  the  reference  as  to  the  propriety  of  such  additional  expenditure. 

^X^        Mr.  Boom  for  the  petition. 

himself  pay  the       The  LoRD  CHAifCELLOR  said,  that  he  had  formerly  laid  it 
costs  of  the  ad-  ,       i       ,  .  ,  ,.       i  . 

ditionai  refer,  down  as  a  general  rule,  that  a  committee  thus  exceeding  his 
occasion^.^  authority  should  himself  pay  the  costs  of  the  additional 
reference  thereby  occasioned.  That  he  did  not  know 
whether  such  a  rule  had  been  observed  of  late,  but  he 
desired  it  to  be  understood  that  it  was  his  fixed  intention 
.  to  adhere  to  it.  There  might  in  this  case  be  an  order  for 
the  reference,  and  when  the  matter  came  back  upon  the 
Master's  report,  he  should  see  whether  there  was  any 
ground  for  a  departure  from  the  rule. 
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1846^ 
July  31. 


DAMER  r.  JOHN  LORD  PORTARLINGTON  AND  DAMBa» 
OTHERS.  iWPo'iT- 

AKLINOTOtr. 

DAMER  V.  HENRY  LORD  PORTARLINGTON 
AND  OTHERS. 

John  Lord  Portarlington  was  seised  of  very  large  estates  in  Suit  will  be 

Ireland,  subject  to  two  mortgages  for  66,000Z.  and  344,000/.  the^defendimt 

The  mortgage  for  344,000/.  was  due  to  numerous  persons,  "-^^^e^  J^^ 

who  had  joined  in  contributing  the  amount.    By  indentures  tiff  eyerything, 

dated  in  September,  1832,  the  estates  were  conveyed  to  whichnsUefis 

the  defendants  Wright,  Blunt,  and  Mahony,  upon  trust,  in  ^"^^'^y^^^ 

case  of  default  in  payment  of  the  mortgage  money,  to  sell  ^^f  <^d  to  pay 

the  estates,  and  apply  the  purchase  moneys  in  satisfaction,  suit. 

The  defendants  Palmer  and  Nettleship  were  the  solicitors 

of  the  defendants  Wright,  Blunt,  and   Mahony,  and  in 

that  character  had  possession  of  the  title  deeds,  and  various 

papers  and  documents  relating  to  the  estates.     In  March, 

1843,  a  suit  of  Mahony  v.  Portarlington  was  instituted 

in  Ireland  for  a  foreclosure,  and  for  sale  of  the  estates 

under  the  trusts  of  the  deeds  of  September,  1832.     By  a 

deed  of  August,  1844,  the  plaintiff  became  a  trustee  of  the 

deeds  of  September,  1832.     The  defendant   Mahony  at 

that  time  retired  from  the  trust,  and  claiming  a  lien  upon 

the  rents  of  the  estate  for  certain  costs  amounting  to  the 

sum  of  1187/.,  and  to  be  indemnified  against  the  costs  of  the 

Irish  suit  of  Mahony  v.  Portarlington,  which  was  to  be 

dismissed,  the  plaintiff  satisfied  that  lien  out  of  his  own 

moneys,  by  paying  to  the  defendant  Mahony  the  sum  of 

600/.  in  cash,  and  giving  him  a  promissory  note  for  681/., 

and  agreed  to  provide  for  the  costs  of  dismissing  the  suit 

of  Mahony  v.  Portarlington.     In  April,  1846,  the  plaintiff 

took  an  assignment  of  600/.,  part  of  the  mortgage  of 

344,000/.,  and  immediately  afterward  filed  his  bill  in  this 

eourt  against  the  defendant  John  Lord  Portarlington  and 
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1846^  numerous  other  parties,  praying  the  execution  of  the  trusts 
Bambr  v.  of  the  deeds  of  September,  1832,  by  a  sale  of  the  estates 
i^woTwr  ^^^  ^  *^®  consequential  directions,  and  amongst  other 
things  that  the  sum  of  5002.  and  the  promissory  note  for 
68  W.  paid  and  given  by  the  plaintiff  to  the  defendant 
Mahony  might  be  reimbursed  and  satisfied  out  of  the  rents 
and  profits  of  the  estates,  or  other  trust  moneys  arising 
therefrom,  and  that  the  costs  of  dismissing  the  Irish  suit 
of  Mahony  v.  Lord  Portarlington  might  be  provided  for 
in  like  manner.  In  that  suit  an  order  was  made  appointing 
a  Mr*  Sadlier  receiver  of  the  rents  of  the  estates.  In 
December,  1845,  the  defendant  John  Lord  Portarlington 
died,  and  soon  after  the  second  suit  was  instituted,  bringing 
before  the  Court  in  the  usual  way  the  defendant  Henry 
Lord  Portarlington  and  parties,  who  had  become  entitled 
to,  or  interested  in,  the  estates  in  consequence  of  that  event. 
The  defendant  Henry  Lord  Portarlington  was  desirous  that 
the  estates  should  not  be  sold,  and  entered  into  a  nego- 
tiation with  the  Law  Life  Assurance  C!ompany,  to  advance 
him  a  sum  of  400^000/.  to  enable  him  to  pay  off  the  above 
two  mortgages  of  56,000/.  and  344,000/.,  which  the  society 
agreed  to  do,  upon  being  satisfied  as  to  the  title,  and  as  to 
the  value  of  the  property. 

On  the  28th  of  July,  1846,  a  motion  was  made  before 
the  Vice-chancellor  of  England  on  the  behalf  of  the  defend- 
ant Henry  Lord  Portarlington,  that,  without  prejudice  to 
the  order  appointing  Mr.  Sadlier  receiver,  all  further  pro- 
ceeding in  the  suits  might  be  stayed  until  the  further  order 
of  the  Court ;  and  that  the  defendant  Henry  Lord  Port- 
arlington and  his  Bolicitors,  and  also  the  solicitors  of  the 
Law  Life  Assurance  Society,  might  be  at  liberty  during 
the  vacation  to  examine  the  abstracts  of  the  title  to  the 
estates,  with  such  of  the  title  deeds  as  were  deposited  in  the 
Master's  office,  and  to  take  such  proceedings  in  the  Master's 
office  as  should  be  necessary  for  verifying  and  completing 
the  title  to  the  estates,  and  effecting  the  intended  loan 
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from  the  Law  Life  Insurance  Society;  and  that  the  Master        1846. 
might  be  at  liberty  to  deliver  out  to  the  defendant  Henry  Lord  Damsk  «. 
Portarlington,  or  his  solicitors,  any  maps,  rentals,  or  other  iJ^^^' 
documents  relating  to  the  estates,  which  should  be  required 
for  making  and  completing  the  yaluation  and  examination 
of  the  estates,  for  the  purposes  of  the  intended  loan ;  and 
that  plaintiff,  and  also  the  defendants  Palmer  and  Nettle- 
ship,  and  also  Mr.  Sadlier  the  receiver  might,  for  the  purpose 
of  effecting  and  completing  such  loan,  be  ordered  to  produce 
to  the  defendant  Henry  Lord  Portarlington,  or  his  soli- 
citors, and  to  the  solicitors  of  the  Law  Life  Assurance 
Society,  aU  deeds,  rentals,  and  surveys  in  their  custody. 

The  Vice-Chancellor  said,  his  opinion  was,  that  he  had 
no  jurisdiction  whatever  to  do  what  was  proposed,  by  the 
motion.  That  that  was  not  a  motion,  which  proposed,  with 
money  in  hand,  immediately  to  pay  off  all  the  incumbrances. 
That  the  cases,  in  which  the  Court  had  stopped  the  suit, 
were  cases  in  which  the  party  came  money  in  hand,  and 
said.  There  is  enough  to  satisfy  you  aU,  let  me  pay  what  is 
due  and  the  costs  of  the  suit.  In  such  a  case  as  that  the 
Court  would  undoubtedly  stay  the  proceedings,  but  that 
was  not  the  present  motion.  The  present  motion  was,  that 
the  defendant  Henry  Lord  Portarlington,  and  his  soli- 
citors, and  also  the  solicitors  of  the  Law  Life  Assurance 
Society,  no  parties  to  the  suit,  might  examine  the  title 
deeds,  and  might  have  various  documents  delivered  to  them 
relating  to  the  estates :  and  that  the  plaintiff  and  the 
defendants  Palmer  and  Nettleship,  the  solicitors  to  the 
mortgagees  and  the  receiver,  might  produce  to  the  defend- 
ant Henry  Lord  Portarlington  and  to  his  solicitors,  and  to 
the  solicitors  to  the  Law  Life  Assurance  Company  deeds, 
belonging  to  the  estate.  That  except  in  the  extraordinary 
case  of  the  Princess  of  Wales  v.  Lord  Liverpool  (a),  which 
he  had  always  regarded  as  a  political  decision,  he  had  never 
heard  of  a  defendant  coming  and  asking  in  the  original 

(a)  1  Swanst.  114,  S.  C.  1  Wih.  113;  3  Swans.  567>  S,  C.  2 
Wils.  39. 
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1846^  cause,  no  cross  cause  being  instituted  by  him,  that  the 
DAim  9.  phiintiff  should  produce  his  deeds.  Besides  this  was  the 
LoED  PoOT^  ^jjjg^  ^f  ^  mortcace.  How  could  the  Court,  on  the  applica* 
tion  of  a  defendant  the  mortgagor,  order  the  plaintifi^  a  mort^ 
gagee  to  produce  the  deeds?  It  was  proposed,  too,  that  on 
the  motion  of  a  defendant  his  co-defendants  should  be  ordered 
to  produce  deeds  and  documents.  That  the  motives  of  the 
defendant  Henry  Lord  Portarlington  were  motives  for  which 
he  had  great  reject.  It  was  very  laudable  that  he  should 
be  desirous  to  pay  ofP  the  incumbrances  on  his  family  estates 
and  to  preserve  them.  That  the  known  rules  and  mode  ci 
proceeding  could  not,  however,  be  departed  from,  and  the 
motion  must  be  refused. 

A  motion  was  then  made  before  the  Lord  Chancellor,  on 
behalf  of  the  defendant  Henry  Lord  Portarlington^  that 
the  order  of  the  Vioe-Chancellor  of  England  might  be 
discharged;  and  that  without  prejudice  to  the  order  ap- 
pointing Mr.  Sadlier  receiver  aU  further  proceedings  in 
the  suits  might  be  stayed,  the  defendant  Henry  Lord 
Portarlington  undertaking  to  pay  forthwith  to  the  plaintiff 
the  whole  of  the  principal  money  and  interest  due  to  him  as 
one  of  the  contributors  under  the  indentures  of  September, 
1832,  together  with  all  his  costs,  charges,  and  expenses 
properly  incurred:  together  with  the  aforesaid  sum  of 
600/.  and  the  aforesaid  sum  of  681/.,  in  respect  of  the  pro- 
missory note,  paid  and  given  to  the  defendant  Mahony,  and 
also  the  costs  of  dismissing  the  bill  in  Mahony  v.  Lord  Port- 
arlington: and  the  defendant  Henry  Lord  Portarlington  also 
imdertaking  to  pay  to  the  defendants,  respectively  entitled  as 
contributors  under  the  said  indentures,  the  whole  amount  due 
to  them  for  principal  money,  interest,  and  costs  as  such  con- 
tributors, and  their  costs,  charges,  and  expenses  properly 
incurred ;  and  also  undertaking  to  pay  to  all  the  other  de- 
fendants their  costs,  charges,  and  expenses  properly  incurred ; 
and  the  defendant  Henry  Lord  Portarlington  also  sub- 
mitting to  such  other  terms,  if  any,  as  the  Court  might  direct. 
Mr.  Stuartj  Mr.  James  Parker^  and  Mr.  Follett  for  the 
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defendant  Henry  Lord  Portarlington,  in  support  of  the        1846. 
motion,  cited  Praed  v.  Hull  (a),  where  Sir  John  Leach  dai«r  r. 
said  that  Courts  of  Equity  had  inherent  jurisdiction  to  stay  ^^  ^®*^- 
the  proceedmgs  m  any  cause,  and  in  any  stage  of  the  cause, 
whenever  the  defendant  would  at  once  submit  to  a  decree 
establishing  the  full  demand  made  by  the  biU,  and  the 
whole  relief  prayed  in  respect  of  that  demand  with  costs. 
Bojfs  v.  Ford(b)y  Pemberton  y.  Tapham  (c),  Holden  v.  Ky- 
naston  (cO,  Field  v.  Robinson  («). 

Mr.  Cooper^  Mr.  Koe^  Mr.  Lowndes^  Mr.  Rolt^  Mr. 
Lovat^  Mr.  Bagshawe^  Mr.  Toller^  Mr.  Beales^  Mr.  Gard- 
ner,  Mr.  Olasse^  Mr.  Neale^  Mr.  Cory^  and  Mr.  Maxwell 
appeared  for  the  other  defendants,  and  for  the  most  part 
stated  that  they  were  instructed  to  consent  to  the  motion. 

Mr.  Bethell  and  Mr.  RoundeU  Palmer,  for  the  plaintiff, 
were  heard  in  opposition  to  the  motion. 

The  LoBD  Chancellor  said,  the  question  was  whether  the 
defendant  Henry  Lord  Portarlington  proposed  by  the 
motion  to  give  to  the  plaintiff  everything,  in  respect  of 
which  relief  was  claimed,  or  prayed,  by  the  bill,  together  yfiih 
his  costs  of  the  suit.  Assuming  that  the  only  object  of  the 
bill  was  the  execution  of  the  trusts  of  the  deeds  of  Septem- 
ber, 1832,  and  the  defendant  moving  was  willing  to  give 
the  plaintiff  all  that  he  could  have — supposing  there  was  a 
decree  for  carrying  those  trusts  into  effect — then  there  could 
be  no  doubt  that  the  Court  had  jurisdiction  to  stay  the 
proceedings.  That  he  did  not  at  all  differ  from  anything 
that  had  been  laid  down  by  the  Vice-Chancellor,  That 
the  case  before  the  Vice-chancellor  was  certainly  very 
different  from  the  case  before  him.  That  things  were 
asked  of  the  Vice-Chancellor,  for  which  he  very  properly 
thought  he  could  make  no  order.  That  the  present  motion 
brought  the  case  to  such  a  form,  that  the  principle  of  the 
Court  in  staying  proceedings  might  be  applied.  That  the 
object  of  the  suit  was  really  met  by  that,  which  the  de- 

(a)  1  Sim.  &  Stu.  332.  id)  2  Beav.  204. 

(b)  4  Madd.  40.  (e)  7  Beav.  66. 

(c)  1  Beav.  316. 
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1846. 


Dambe  0. 
Lord  Port- 

ARLINGTON. 


fendant  Henry  Lord  Portarlington  oflfered^  That  he  had 
looked  through  the  bill,  which  was  of  yery  great  length, 
in  order  to  ascertain  how  that  was :  and  he  certainly  had 
not  been  able  to  discover  any  statement  as  a  groundwork 
of  relief,  or  any  relief  actually  prayed,  except  what  grew 
out  of,  or  was  dependent  upon,  the  deeds  of  September, 
1832.  That  as  the  defendant  Henry  Lord  Portarimgton 
offered  to  pay  to  the  plaintiff  all  that  he  was  individually 
entitled  to  under  those  deeds ;  and  as  all  the  other  persons 
interested  under  those  deeds  were  before  the  Court,  and,  as 
he  understood,  would  consent  to  that  which  was  prayed,  he 
thought  that  the  case  came  within  the  principle  he  had 
stated,  and  that  the  order  asked  for  ought  to  be  made :  ex- 
cept that  there  could  be  no  discharge  of  the  Vice-Chancel- 
lor^s  order,  which  under  the  circumstances,  was  quite  right. 


Mbmoranda.  Memoranda. 

Account  of  business  depending  when  the  Court  rose  for 
the  Long  Vacation,  31st  July,  1846. 

Lord  Chancbllor  Appeals  29 

{Pleas*    Exceptions,    Causes, 
and  Further  Directions 

r  Demurrers,    Exceptions, 


Mastkr  op  tbb  Rolls 


60 


Vice.Chancbllor   op   Eng- 
laKd  (a) 


Vice-chancellor    Knight 
Bbuce 


Vicb^Chancbllob  Wiqram 


Causes,  and  Farther  Di- 
L     rections  .        .        .107 

Demurrers,    Exceptions^ 
Causes,  and  Further  Di- 
rections  48 

Causes,  Exceptions,  Further 
Directions,  and  Objection 
for  want  of  Parties  .    60 


Total 


304 


(a)  Nearly  twelve  months  had 
elapsed  since  the  causes  towards 
the  head  of  his  Honour's  paper 
were  set  down. 


There  was  a  large  arrear  of 
cause  petitions  and  motions  in  this 
branch  of  the  court. 
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The  Master  of  the  RoDa  was  the  Vacation  Judge.    His        ^^^^'     ^ 
Lordship  attended  from  time  to  time  at  the  RoUs^  House,  Memoranda. 
to  dispose  of  such  matters  as  were  represented  to  be  of  an 
urgent  nature. 

Pressing  applications  to  discharge,  or  vary,  orders  made 
by  the  Vice-Chancellors  were  heard  by  the  Lord  Chancellor 
at  his  house  in  Park  Lane. 


The  usual  Annual  Order  for  closing  the  Accountant- 
General'^s  Office  directed  that  the  books  of  the  Accountant- 
General  should  be  shut  from  the  15th  of  August  to  the 
29th  day  of  October  following,  to  adjust  the  accounts  of 
the  suitors  of  the  Court  with  the  books  kept  at  the 
Bank  (a). 

It  being  represented  to  the  Lord  Chancellor  that,  under 
the  Act  to  provide  for  the  Custody  of  Moneys  paid  in  pur- 
suance of  the  Standing  Orders  of  either  House  of  Par- 
liament by  Subscribers  to  Works  to  be  effected  under  the 
Authority  of  Parliament,  (1  &  2  Vict.  c.  117,)  numerous 
railway  companies,  whose  bills  were  still  depending  in  par- 
liament, would  have  occasion  to  apply  by  petition  for  the 
transfer  and  pajrment  of  large  sums  of  stocks  and  moneys, 
at  a  period  later  than  that  fixed  for  the  closing  of  the 
Accountant-Oeneral's  Office — ^his  Lordship  said  that  that 
was  a  matter  which  had  not  escaped  his  attention.  Every 
facility  would  be  given  to  parties,  who  might  have  occasion 
to  present  petitions  of  that  kind,  and  there  would  be  pro- 
vision in  the  Accountant-Generars  Office,  notwithstanding 
it  was  closed  to  general  business,  for  the  transfer  and  pay- 
ment of  all  such  funds  and  moneys. 


(a)  By  the  first  annual  order  of  the  books  were  ordered  to  be  shut 

this  kind,  which  was  issued  in  from  the  31st  August  to  the  14th 

July,  1 727,  soon  after  the  creation  October. 
of  the  Accountant- GeDeralship, 
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^^^'  The  Lord  Chancellor,  a  few  days  after  taking  his  seat, 

MKHomAND  A.  noticed  the  early  period  announced  for  the  rising  of  the  Court 
for  the  Long  Vacation.  His  Lordship  said  that  he  had  been 
informed  that  for  the  last  four  years  the  Court  had  not  sat 
later.  This  was  an  innovation  upon  the  ancient  practice, 
to  which  it  must  be  understood  that  he  should  not  he 
disposed  to  adhere,  unless  the  state  of  business  were  such, 
that  the  suitors  would  not  suffer  from  an  abridgment  of  the 
sitting. 

The  reporter  has  lately  heard  the  statement  that  Lord 
Eldon  usually  sat  to  the  middle  of  August  questioned. 
He  believes  that  whoever  will  examine  the  printed  reports, 
for  the  first  quarter  of  the  present  century,  may  satisfy 
himself  that  the  statement  is  correct.  The  reporter  well 
remembers  that  in  one  year  his  Lordship  was  sitting 
on  the  12th  of  August,  and  there  are  reasons  for  his 
thinking  that  that  was  not  later  than  customary.  It 
was  in  1822.  The  reporter  was  the  counsel  actually 
addressing  his  Lordship  in  LincoIn^s  Inn  Hall  when  news 
was  brought  to  him  of  the  death  of  Lord  Londonderry. 
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ATTORNEY-GENERAL  v.  ARTHUR  THOMAS      ^ 


1846. 

18th  &  22iid 

Jnlf ,  and 

14th  Not. 


MALKIN  AND  MARY  ANN  HIS  WIFE.  g^^vI. 

Malkin. 
Thomas  Brand  by  his  will  bequeathed  the  dividends  of  cer-  A  gift  to  the 

tain  monies  in  the  funds  to  his  wife,  Deborah  Brand,  for  administraton 

her  life,  and  after  her  death  for  the  benefit  of  John  Carr,  f^onc<>f  «ctct«1 

tenants  for  life 
and  of  Susannah  the  wife  of  the  said  John  Carr,  for  their  of  a  fund,  con. 

joint  lives,  and  of  the  survivor  for  his  or  her  life,  and  after  the  estate  of 

the  death  of  the  survivor  the  principal  funds  were  to  be  Se^ndTno1?a 

applied  as  Susannah  Carr  should  appoint,  and  in  default  of  v^  ^n  trust  for 

appointment  then  the  said  principal  funds  were  to  be  paid  kin  of  such' 

and  applied  unto  and  for  the  benefit  of  the  executors  or  ^^j^^^itbg 

administrators  of  the  said  Susannah,  the  wife  of  the  said  <?««  ">  w*»ich 

John  Carr.     Susannah  Carr  died  in  1828,  leaving  the  de-  have  been  held 

fendant  Mary  Ann  Malkin,  her  only  child  and  sole  next  of  Sioitlii^pro!' 

kin.     John  Carr  died  in  1838,  having  by  his  will  be-  ccededupona 

supposed  inten- 
queathed  the  residue  of  his  personal  estate  to  his  daughter,  tion,  derived 

the  said  defendant  Mary  Ann  Malkin.     Deborah  Brand  terms imd^- 

died  in  1841.     In  these  circumstances  the  question  was  yJ*ion5oftl»c 

instrument, 
whether,  under  the  bequest  to  the  executors  or  adminis-  controlling  the 

trators  of  the  said  Susannah  Carr,  the  reversionary  interest  nary^and  legal 

in  the  funds  aforesaid  constituted  part  of  her  estate,  which  ""^^ng  of  the 

'^  '  words  used. 

John  Carr,  having  survived  her,  took  jure  mariti,  or  whether      The  evidence 

of  such  inten. 
iion  ought  to 
be  very  strong  to  justify  a  construction  inconsistent  vrith  the  ordinary  and 
legal  meaning  of  the  words  used. 

Too  easy  a  departure  from  the  ordinary  meaning  leads  to  uncertaintv,  and 
tends  to  make  every  case  the  subject  of  unsatisfttctory  speculation  as  to  the 
author's  intention. 

NoTB.— The  Lord  Chancellor's  judgment  was  in  writing.  These  pkcita,  it 
will  be  seen,  are  borrowed  from  it. 
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1846.        a  trust  was  created  for  her  next  of  kin.    As  in  the  first 

Attornxt-       case  the  amount  of  the  probate  and  legacy  duty  would  be 

^l^^l^  *'      greater  than  in  the  second  case,  the  Attorney-General  had 

filed  this  information  to  determine  the  point*  and  the  cause 

by  special  order  came  on  to  be  heard  before  the  Lord 

Chancellor  on  the  original  hearing. 

Mr.  Romilly  and  Mr.  Maule  for  the  Attorney-General 
argued  that  the  principal  funds  were  part  of  the  estate  of 
Susannah  Garr. 

Mr.  Tinney  and  Mr.  Gardner  argued  that  there  was  a 
trust  for  her  next  of  kin. 

The  material  cases  cited  are  noticed  in  the  judgment. 

Lord  Chancisllor. — ^The  gift  under  Thomas  Brand's  will, 
subject  to  a  life  estate  to  his  widow,  and  to  life  estates  to 
Mr.  and  Mrs.  Carr  and  the  survivor,  and  a  power  of  ap- 
pointment to  Mrs.  Carr  which  was  not  executed,  was  in 
trust  to  pay  and  apply  the  funds  in  question  unto  and  for 
the  benefit  of  the  executors  or  administrators  of  Mrs. 
Carr.  Mrs.  Carr  died  first,  then  Mr.  Carr,  and  after  the 
death  of  both,  the  testator's  widow,  who  was  entitled  for 
life,  died,  and  the  question  is  whether  these  funds  were 
part  of  the  estate  of  Mr.  Carr,  that  is,  whether  they  were 
part  of  the  estate  of  Mrs.  Carr,  for  although  they  were  a 
reversionary  interest,  which  never  could  fall  into  possession 
during  the  coverture,  yet  as  the  husband  survived  he 
became  entitled  to  such  reversionary  interest,  if  it  formed 
part  of  his  wife's  estate.  Does  then  a  gift  to  the  executors 
or  administrators  of  one  of  several  tenants  for  life  of  a  fund 
constitute  part  of  the  estate  of  such  tenant  for  life,  or  is  it  a 
gift  in  trust  for  the  next  of  kin  of  such  person  ?  It  seems 
strange  that  this  should  be  made  a  question.  The  title  of 
the  tenant  for  life  was  admitted  and  assumed  in  Saherton  v. 
SkeeU  (a),  and  Walter  v.  Makin  (ft).  It  was  precisely  the 
case  which  I  had  to  consider  in  Daniel  v.  Dudley  (c),  and 
although  there  was  not  a  formal  decision  of  the  point,  I 

(a)  1  Riu8.  k  Myi.  687.  (ft)  6  Sim.  148. 

(c)  1  Pha.  1. 
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formed  and  expressed  a  very  decided  opinion  in  the  affirmative  164& 
ofthepropoffltion.  The  Vice-chancellor  had  in  that  case  de-  attp&ns7. 
cided  that  the  next  of  kin  of  the  wife  were  entitled,  founding  ^"'■^X'  v* 
that  opinion  upon  what  he  conceived  to  be  a  clear  manifesta- 
tion of  intention  to  exclude  the  husband,  a  circumstance  most 
material  if  there  had  been  expressions  from  which  a  gift  to 
the  next  of  kin  of  the  wife  could  have  been  supported. 
Resting  as  that  decision  does  upon  this  ground  it  is  no  au- 
thority in  support  of  the  affirmative  of  the  general  propo- 
sition. Upon  the  same  principle  the  Vice-Chancellor  in 
Smith  V.  Dudley  {a)  held  that  an  ultimate  trust  of  the  wife's 
property  for  the  executors  or  administrators  of  the  wife  of 
her  own  family,  was  a  gift  to  her  next  of  kin ;  but  in  that 
case  his  Honour  held  that  an  ultimate  trust  of  the  hus- 
band''s  property  to  his  executors  or  administrators  of  his 
own  family  gave  him  the  absolute  property.  So  far, 
therefore,  from  that  case  being  an  authority  for  the 
affirmative  of  the  general  proposition,  it  decided  that 
the  addition  of  the  words  ''of  his  own  famyy''  did  not 
prevent  the  gift  to  the  executors  or  administrators  of 
the  husband  taking  effect  as  a  gift  to  himself.  In 
Bulmer  v.  Jay(b%  both  the  learned  judges  who  decided 
that  case,  but  particularly  Lord  Brougham,  founded  their 
opinions  upon  particular  terms  and  provisions  of  the  settle- 
ment as  controlling  the  ordinary  and  natural  meaning  of  the 
words.  In  Daniel  v.  Dudley  {c)^  Grafftey  v.  Humpage{d)^ 
was  cited  as  favourable  to  the  claim  of  the  next  of  kin,  but 
so  far  as  it  is  applicable  at  all  to  the  present  question  it  is 
an  authority  against  it.  The  decision  of  the  Master  of  the 
Rolls  assumed  that  a  reservation,  after  a  life  estate  to  the 
wife,  to  her  executors,  administrators  and  assigns,  gave  the 
property  to  the  surviving  husband,  but  that  it  was  con- 
trolled by  the  husband's  covenant  to  settle  all  the  wife's 
property  for  the  benefit  of  her  next  of  kin.     It  appears 

(a)  9  Sun.  125.  (e)  1  PhilL  6. 

(b)  4  Sim.  54;  and  3  Myl.  &         (d)  1  Besv.  46. 

K.  ig;. 

b2 
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1846.  then  that  in  all  the  cases  in  which  the  next  of  kin  have 
Attobhst.  been  held  entitled,  the  decision  has  proceeded  upon  a  sup- 
M^nr^  ^'  posed  intention  derived  from  peculiar  terms  and  provisions 
of  the  instrument,  controlling  the  admitted  ordinary  and 
legal  meaning  of  the  words  used.  Whether  in  all  these 
cases  there  was  sufficient  evidence  of  such  intention  is 
immaterial  to  the  present  purpose,  for  all  the  cases  assume 
that  without  evidence  of  such  intention  the  next  of  kin 
would  not  be  entitled.  I  cannot,  however,  abstain  from 
observing  that  such  evidence  ought  to  be  very  strong  to 
justify  a  construction  inconsistent  with  the  ordinary  and 
legal  meaning  of  the  words  used.  That  such  cases  may 
exist  cannot  be  doubted,  for  the  words  being  only  the 
media  through  which  the  meaning  is  conveyed  it  is  imma- 
terial what  words  are  used,  if  we  are  sufficiently  informed 
what  meaning  they  are  intended  to  bear ;  but  the  actual 
probability  that  the  author  of  the  instrument  intended  that 
the  words  used  should  be  understood  according  to  their 
ordinary  and  legal  meaning  is  so  strong,  that  slight  circum- 
stances cannot  be  considered  as  sufficient  evidence  of  a 
contrary  intention.  Too  easy  a  departure  from  the  ordi- 
nary meaning  leads  to  uncertainty,  and  tends  to  make  every 
case  the  subject  of  unsatisfactory  speculation  as  to  the  au- 
thor^s  intention.  In  the  present  case  the  testator  must  have 
had  one  of  three  objects  in  view — first,  to  give  it  to  the 
executors  or  administrators  of  Mr.  Carr  for  their  own  use 
and  benefit — secondly,  in  trust  for  his  next  of  kin,  or — 
thirdly  to  Mrs.  Carr  herself,  or  rather  to  throw  it  into  her 
estate.  The  first  is  the  most  improbable,  the  second  not 
much  less  so,  and  if  that  had  been  his  intention  could  he 
have  taken  this  method  of  effecting  his  purpose !  But  if,  as 
appears  to  have  been  the  fact,  Mrs.  Carr  was  the  object  of 
his  bounty,  what  can  be  more  natural  than  that  after  pro- 
viding for  the  life  estates  and  giving  to  Mrs.  Carr  all  the 
powers  over  the  fund  necessary  to  secure  the  enjoyment  of 
property  by  a  married  woman,  he  should  give  to  her  all 
that  might  not  be  exhausted  by  these  other  provisions! 
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The  construction,  therefore,  which  I  put  upon  this  instru-         1846. 
ment  preserves  the  ordinary  legal  meaning  of  the  words  Aitornky- 
used,  is  in  accordance  with  the  great  weight  of  authority,  malkw!^  ^' 
and  most  consistent  with  the  apparent  and  probable  inten- 
tion of  the  testator.     I  am  of  opinion  that  the  husband 
became  entitled  to  this  reversionary  interest  jure  mariti, 
and  that  the  probate  and  legacy  duty  is  payable  upon  it  as 
part  of  his  estate. 


L.C. 

LAWRENCE  AN  INFANT  v.  RICHARD  BOWLE        iwl! 


AND  ROBERT  MAEER  AND  ANN  HIS  WIFE.    LAwmmi.c... 

Bowl*. 
Thb  plaintiff  was  the  only  child  of  Paul  Lawrence,  a  large  A  penon,  pur- 
farmer,  who  died  intestate  in  the  year  1837.    The  de-  m  admiiiittn. 
fendant,  Ann  Maeer,  was  his  widow  and  administratrix.  ^!^^^ 
The  defendant  Bowie  was  the  plaintiff^s  maternal  uncle,  v^y  "^^^  he  is 

abl6|  putici- 

The  object  of  the  bill  was  to  secure  the  plaintiff's  share  of  patei  in  a  de- 
his  fathered  farming  stock.     The  defendant  Bowie  had  sue-  ^*saS  penon 
ceeded  the  intestate  in  one  of  bis  farms,  and  was  in  posses-  ^^^  i^y  ">- 

'^  terett  at  5  per 

sion  of  such  farming  stock.     By  his  answer  he  alleged  that  cent. 

soon  after  the  intestate^s  death,  the  stock  had  been  sold  to  to  oo^bntion 

him  by  the  defendant  Ann  Maeer,  and  that  it  was  agreed  ^  ^^^  coi^  ^- 

^  '  o  tween  such 

that  he  should  pay  for  it  when  he  should  be  able.    The  penon  and  the 

answer  contained  passages  from  which  it  was  manifest  he  ™i°>'^^^"^* 
knew  that  the  defendant  Ann  Maeer  sold,  as  administratrix ; 
that  the  stock  was  part  of  the  intestate^s  personal  estate ; 
and  that  if  it  was  not  wanted  for  the  payment  of  debts  two 
third  parts  would  belong  to  the  infant  plaintiff.  A  motion 
was  made  before  the  Vice-Chancellor  of  England  to  restrain 
the  defendant  Bowie  from  disposing  of  the  farming  stock ; 
and  his  Honour  having  refused  the  motion  upon  some  im- 
material.  technical  grounds,  it  was  renewed  before  Lord 
Lyndhurst,  when  the  merits  were  discussed,  the  technical 
grounds  of  objection  having  been  removed. 


Bowls. 
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^     IMS.  Mr.  Cooper  and  Mr.  Cooht  for  the  motion,  cited  Dwmm 

Lawbvncs  ».    V.  Power  (a). 

Mr.  BxmpeU  and  Mr.  Cr.  Z.  Russell  against  the  motion. 
Lord  Lyndhurot  said  that  according  to  the  defendant 
Bowle'^s  statement  of  the  agreement  in  his  answer,  the 
defendant  Ann  Maeer,  the  administratrix,  could  not  at  law 
recover  against  him  the  price  of  the  farming  stock.  The 
defendant  Bowie  was  not  to  pay  for  the  farming  stock  until 
he  should  be  able.  If  the  defendant  Ann  Maeer  had,  as 
the  defendant  Bowie  swore,  entered  into  such  an  agree- 
ment, would  it  not  be  incumbent  upon  her  to  show  at  law 
that  the  defendant  Bowie  was  able  to  make  the  payment ; 
and  in  what  way  was  that  to  be  done  t  Now  the  defendant 
Bowie,  at  the  time  when  this  agreement  was  made,  was 
well  acquainted  with  the  character  in  which  the  defendant 
Ann  Maeer  was  selling  the  farming  stock.  She  was  his 
sister,  and  he  was  well  aware  that  she  sold  in  her  character 
of  administratrix.  He  knew  also  of  the  intestacy,  and  that 
subject  to  any  claim  of  debts,  two  thirds  of  the  farming 
stock,  or  of  the  proceeds  thereof,  would  bdong  to  his 
nephew,  the  infant  plaintiff.  The  defendant  Bowie  there- 
fore knew  that  the  defendant  Ann  Maeer  was  committing 
a  breach  of  duty  or  devastavit  as  regarded  the  entire 
iarming  stock  in  question,  supposing  there  to  be  any  debts, 
and  a  breach  of  trust  or  devastavit  as  regarded  the  two 
thirds  belonging  to  the  infant  plaintiff,  supposing  all  the 
debts  to  be  satisfied.  It  was  clearly  settled  where  a  pur* 
chaser  participated  in  the  breach  of  duty  or  devastavit  of 
an  executor  or  administrator,  that  the  sale  was  invalid,  and 
not  only  a  creditor  but  a  legatee,  or  next  of  kin,  might 
follow  the  assets.  It  was  enough  that  the  purchaser  knew 
that  he  was  buying  from  an  executor  or  administrator.  If 
the  terms  of  the  purchase  were  such  as  to  be  inconsistent 
with  the  due  administration  of  the  assets,  the  purchaser 
became  implicated  in  the  devastavit.  Here  the  transaction 
was  plainly  a  violation  of  the  defendant  Ann  Maeer's  duty, 
(a)  2  Bm.  k  Bea.  498. 


BOWLB. 
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as  the  personal  repres^itaiive  of  har  husband.     There  must         m8« 
be  an  injunction,  unless  the  parties  could  come  to  some  lawxbncbv. 
arrangement. 

In  consequence  of  a  suggestion  made  by  Lord  Lyndhurst, 
the  defendant  Bowie  gave  an  undertaking  to  keep  on  the 
fium  stock  of  not  less  than  850/.  in  value,  that  being  the 
proportion  of  the  stock  which  would  belong  to  the  infant 
plaintiff,  in  respect  of  his  two-third  parts  of  his  father  the 
intestate's  personal  estate. 


V  u  9 


The  above  cause  had  by  special  order  been  set  down  to         i846. 
be  heard  before  Lord  Lyndburst.     It  now  came  on  before    ^JoJ^a^' 
the  Lord  Cbaocellor  upon  the  original  hearing.     No  evi- 
dence was  gone  into  either  on  the  part  of  the  plaintiff,  or 
of  the  defendants. 

Mr.  Cooper  and  Mr.  Cooke^  for  the  plaintiff,  said  that 
the  next  friend  was  satisfied  with  the  price  which  the  de- 
fendant Bowie  had  agreed  to  give  for  the  stock.  They 
therefore  insisted  that  the  defendant  Bowie  should  pay  such 
price  into  court,  and  that  until  payment  of  such  price 
into  court,  the  undertaking  to  keep  on  the  fiurm  stock  of 
not  less  than  850/.  in  value,  should  be  continued;  that  the 
defendant  Bowie  should  pay  interest  at  5/.  per  cent,  upon 
the  price  from  the  tune  of  the  sale,  either  upon  the  ground 
mentioned  in  Hyde  v.  Price  and  Hart  v.  Cradock  (a),  or  on 
the  ground  of  the  devastavit,  and  that  the  defendants 
Bowie  and  Maeer  and  wife  should  pay  the  costs  of  the  suit. 

Mr.  jRoupeU  and  Mr.  G.  L.  BmeelL,  for  the  defendant 
Bowie,  insisted  that  the  plaintiff's  remedy  was  against  the 
defendant  Ann  Maeer  only,  and  that  the  defendant  Bowie 
had  nothing  to  do  with  the  alleged  devastavit  or  breach  of 
duty.  He  had  purchased  as  any  stranger  might  have  pur- 
chased, making  the  best  terms  for  himself  that  he  could. 
He  ought  not  to  have  been  made  a  party  to  the  suit.  That 
if  any  decree  was  to  be  made  against  him  for  payment  of 

(s)  I  C.  P.  Coop.  908. 
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1846^  the  price  of  the  fanning  stock  into  court,  the  interest 
Lawrence  v.  ought  to  be  calculated  at  4/.  per  cent,  only,  the  rate  with 
BowLE.  which  the  Court  usually  charges  parties.      That  if  the 

plaintiff  was  to  have  the  costs  of  the  suit,  the  same  should 
be  ordered  to  be  paid  in  moieties,  the  one  moiety  by  the 
defendant  Bowie,  and  the  other  moiety  by  the  defendants 
Maeer  and  wife ;  that  if  the  costs  were  ordered  to  be  paid 
by  the  defendants  jointly,  it  was  to  be  expected  that  the 
next  friend  could  compel  the  defendant  Bowie  to  pay  the 
whole  amount,  and  he  would  then  be  under  the  necessity  of 
taking  proceedings  in  order  to  have  a  contribution,  and  thus 
there  would  be  further  litigation. 

Mr.  Stuart  and  Mr.  W.  H.  Smith  for  the  defendants 
Maeer  and  wife  said,  that  by  her  answer  she  denied  that 
the  circumstances  under  which  the  defendant  Bowie  became 
possessed  of  the  farming  stock  were  such  as  he  alleged. 
Her  statement  was  that  the  farming  stock  was  placed  in 
tlie  hands  of  the  defendant  Bowie  under  an  agreement,  by 
the  terms  of  which  he  was  to  pay  the  rent  of  the  farm,  allow 
her  interest  at  the  rate  of  5Z.  per  cent,  upon  the  value  of 
the  stock,  and  keep  any  surplus  profit  for  his  own  benefit, 
in  consideration  of  his  trouble.  It  was  expressly  stipulated 
that  the  farming  stock  itself  should  still  remain  the  pro- 
perty of  the  defendant  Ann  Maeer  as  administratrix.  It 
was  submitted,  therefore,  that  the  defendants  Maeer  and 
wife  ought  not  to  be  ordered  to  pay  any  part  of  the  costs 
of  the  suit. 

The  Lord  Chancellor  said,  that  Lord  Lyndhurst,  when 
he  compelled  the  defendant  Bowie  to  give  an  undertaking 
to  keep  upon  the  farm  stock  of  the  value  of  860/.,  had 
thought  that  the  defendant  Bowie,  having  entered  into  a 
contract  to  buy  from  an  administratrix — whom  he  knew  to 
be  such — a  considerable  part  of  the  assets,  upon  terms 
which  were  a  violation  of  her  duty,  had  participated  in  the 
devastavit,  and  that  therefore  the  plaintiff  had  a  right  to 
pursue  the  assets  in  the  hands  of  the  defendant  Bowie. 
There  could  be  no  doubt  that  this  conclusion  was  correct. 
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The  defendant  Bowie  was  properly  made  a  party  to  the  ^^^^- 
suit.  The  plaintiff  had  a  right  to  proceed  against  him  as  Lawrence  v. 
well  as  against  the  defendant  Ann  Maeer;  the  next  friend  ^^^'''* 
of  the  plaintiff  being  satisfied  with  the  price,  the  decree 
must  direct  the  defendant  Bowie  to  bring  that  price  into 
Court  with  interest ;  the  rate  of  interest  must  be  5/.  per 
cent.  The  ground  upon  which  he  should  direct  5L  per 
cent,  to  be  paid  was  that  there  had  been  a  breach  of  duty 
amounting  to  a  devastavit,  and  the  defendant  Bowie  had 
participated  in  that  breach  of  duty.  It  was  not  necessary 
to  consider  any  other  ground  for  charging  the  defendant 
Bowie  with  that  rate  of  interest.  The  other  question  was 
as  to  the  costs.  Now,  according  to  the  answer  of  the 
defendant  Ann  Maeer,  she  had  not  performed  her  duty  as 
administratrix;  assuming  that  her  representation  of  the 
transaction  was  correct,  and  that  there  was  no  sale  of  the 
farming  stock,  but  it  was  placed  in  the  defendant  Bowie's 
hands  upon  the  terms  she  alleged,  she  had  done  what  she 
ought  not  to  have  done.  All  the  debts  of  the  intestate  ap- 
peared to  have  been  satisfied.  She  ought  therefore  to 
have  realized  the  farming  stock,  or  at  least  the  infant 
plaintiff^s  two  thirds  of  it,  and  to  have  placed  the  proceeds 
in  the  £S  per  Gents.  Instead  of  that  she  had,  according 
to  her  own  representation,  authorized  the  defendant  Bowie 
to  carry  on  the  business  of  his  farm  by  means  of  this  stock. 
She  had  exposed  the  infant  plaintiff's  portion  of  the  stock 
to  this  risk.  This  was  a  manifest  devastavit  as  between 
her  and  the  plaintiff.  It  was  a  fortunate  thing  for  her  and 
her  husband  the  defendant  Robert  Maeer,  that  it  did  not 
seem  likely  that  they  would  sustain  any  loss  beyond  the 
costs  of  the  suit  (a).  The  plaintiff  was  clearly  entitled  to 
have  a  decree  for  the  entire  costs  of  the  suit,  both  against 
the  defendant  Bowie,  and  the  defendants  Maeer  and  wife. 
The  plaintiff  was  entitled  to  have  that  decree  as  to  the 

(a)  The  devastavit  was  prior  to  fendant  Robert  Maeer  was  of 
the  marriage :  but  as  long  as  the  course  liable.  See  Adair  v. 
coverture  should  subsist,  the  de-      Shaw,  1  Sch.  &  Lef.  263. 
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1846. 


Lawbbnob  v. 

BOWLB. 


costs,  and  the  next  friend  would  levy  them  as  he  might  be 
advised.  Whether  in  such  a  case  there  could,  or  could  not, 
be  any  contribution  between  the  defimdant  Bowie,  and  the 
defendants  Maeer  and  wife,  whether  or  not  they  were 
wrong-doers  of  that  kind  that  contribution  could  not  be 
enforced,  supposing,  as  the  defendant  Bowie  seemed  to 
anticipate,  he  should  be  obliged  to  pay  the  whole  amount, 
it  was  quite  unnecessary  to  consider  (a). 


1846. 
Nov.  13. 

> .— 

Andrews  v. 
lockwood. 

Right  to  begin 
when  the  ap- 
peal was  from 
an  order  allow- 
ing a  plea. 


ANDREWS  V.  LOCKWOOD. 

Mr.  James  Parker^  for  the  plaintiff  the  appellant,  was 
proceeding  to  open  this  appeal,  which  was  from  an  order 
allowing  a  plea  to  the  whole  bill,  when  Mr.  Heatkfield  for 
the  defendant  the  respondent  contended  that,  this  being  a 
re-hearing,  he  had  a  right  to  begin,  as  the  counsel  for  the 
respondent  had  been  heard  first  in  the  court  below.  But 
the  Lord  Chancellor  said  that  in  the  case  of  a  plea  it  was 
immaterial  who  began  in  the  court  below.  The  practice  as 
far  back  as  he  recollected  had  always  been  that  the  ap- 
pellant should  begin.  See  before  page  71.  See  also  the 
ensuing  case. 


1846. 
Nov.  16. 

^ ' 

BsLL  V.  Lord 

MBXBOaOUOH. 

Bight  to  begin 
in  general  on 
appeal  to  Lord 
Chancellor. 


BELL  V.  LORD  MEXBOROUGH. 

This  was  an  appeal  from  an  order  allowing  a  demurrer  to 
the  whole  bill  for  want  of  equity,  and  Mr.  Stuart  for  the 
appellant  the  plaintiff  was  about  to  acquiesce  in  the  claim 
made  by  Mr.  James  Parker  for  the  respondent,  the  defend- 
ant, upon  the  grounds  stated  in  the  last  case,  that  the  latter 

(a)  See  Sir  Samuel  Romilly's  reply,  Lm§ard  v.  Bromle^^  I  Vm. 
&  Bea.  114. 
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was  entitled  to  begin,  when  the  Lord  Chancellor  interposed,  ^     ^^^     ^ 
and  said  that  the  appellant  had  a  ri^t  to  begin  in  all  cases,  Bbll  v.  Lqu» 
except  where  the  appeal  is  brought  from  the  whole  of  the 
decree  upon  the  original  hearing. 


Mn 


See  before,  page  66  and  pages  68  to  72.  At  page  72, 
under  the  head  of  appeal  from  an  order  on  further  direc- 
tions, it  should  have  been  stated  that  in  the  cases  of 
Howell  V.  Howell^  Wood  v.  Cox,  and  Loy  v.  Duckett  the 
counsel  for  the  defendants  the  appellants  began. 


Right  to  begin — Cause  set  down  upon  objection  for  want 
of  parties.  Since  the  remarks  at  page  66  were  printed, 
Vice-Chancellor  Knight  Bruce  has  said  that  the  course 
which  he  had  taken,  unless  it  was  otherwise  arranged 
between  the  parties,  was  to  allow  the  defendant  to  begin. 
Att'Oen,  V.  Gardner^  2  Coll.  564.  The  reporter  has  been 
informed  that  the  same  course  has  been  taken  in  the  courts 
of  the  Viee-Chancrflor  of  England  and  the  Vice-Chanoellor 
Wigram. 


1846. 
Not.  19. 

CHUCK  t;.  CREMER.  c^^^. 

Cbmmwm, 

See  before,  p.  205.     Mr.  James  Parker  for  the  defendant  A  party  in 

now  renewed  the  motion,  stating  that  the  answer  had  been  ^^  ^  ^^^of 

filed,  and  that  a  tender  had  been  made  of  the  costs  of  the  "Jo*«>n,  al- 

'  ^     ^  thoagh  he  can- 

contempt.      Besides  the  plaintiff  had  moved   upon  the  not  more  tmtu 

answer,  and  so  waived  the  contempt,  Hoskins  v.  Lloyd  {a).  ci«iredL     ^  " 

Mr.  Bolt  for  the  plaintiff  insisted  that  the  defendant      ^rthrcfe. 
^  ...  ence  to  clearing 

could  not  be  heard  upon  a  motion,  notice  of  which  had  contempt  the 

been  given  at  a  period  when  he  was  in  contempt ;  moreover  ^ij^en  aa  toffi- 

dent  until  ez- 
oeptiona  are  actuaUy  allowed. 
Moving  npon  the  answer  is 
a  waiTcr  of  the  contempt, 
(a)  1  Sim.  &  Sto.  393. 
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^  ^^^'  the  answer  was  insufficient.  Exceptions  had  been  taken  to 
Chuck  v.  it,  and  were  now  depending  before  the  Master.  Wallop  v. 
CRBHn.  Broum{a). 

The  Lord  Chancellor  said  that  there  was  nothing  to 
prevent  a  party  giving  a  notice  of  motion  whilst  he  was  in 
contempt,  although,  except  in  certain  cases,  the  motion 
could  not  be  heard  until  the  contempt  was  cleared.  That 
it  was  true  that  an  insufficient  answer  was  no  answer ;  but 
still  in  cases  of  this  kind  until  an  answer  was  actually  re- 
ported insufficient  it  must  be  presumed  to  be  sufficient. 
That  if  the  contempt  was  not  cleared  then  the  moving 
upon  the  answer  was  a  waiver. 


See  before,  pages  208 — 223. — Principal  cases  upon  the 
question  when  parties  in  contempt  can,  and  when  they 
cannot,  be  heard. — The  abstract  of  the  ensuing  case  has 
been  inadvertently  omitted.  In  Erpe  v.  Smithy  1  C.  P. 
Coop.  110,  there  was  a  decree  nisi,  when  the  defendant, 
having  been  served  with  the  usual  subpoena  to  show  cause 
why  the  decree  sliould  not  be  binding  and  absolute,  ob- 
tained an  order  that  upon  tender  or  payment  to  the  plaintiff 
of  the  costs  of  the  default  the  cause  should  be  again  set 
down  to  be  heard,  in  order  that  he  might  show  cause 
against  the  decree.  At  the  time  the  defendant  obtained 
this  order  he  was  in  contempt  for  breach  of  an  injunction 
issued  in  the  cause.  The  plaintiff  moved  to  discharge  such 
order  for  irregularity  on  the  ground  that  the  defendant  at 
the  date  of  it  was  in  such  contempt.  The  defendant  insisted, 
for  reasons,  which  need  not  be  here  mentioned,  that  the  ser- 
vice of  the  subpoena  to  show  cause  was  inoperative.  Lord 
Cottenham  said  that  the  rule  that  a  defendant  in  contempt 
shall  not  be  heard  could  not  extend  to  a  step  necessitated 
by  the  proceedings  of  the  plaintiff.     That  if  the  plaintiff 

(0)  4  Bro.  C.  C.  223,  Belt's  ed. 
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remained  quiet  it  was  not  in  general  competent  for  the  de-         1846. 
fendant,  being  in  contempt,  to  make  any  application  unless  Chuck  o. 
to  dear  it.    If,  therefore,  the  subpoena  were  duly  servedi  ^"•'**- 
the  defendant  was  entitled  to  the  order  for  setting  down 
the  cause  again ;  on  the  other  hand,  if  the  service  of  the 
subpoena  were,  as  was  contended,  a  nullity,  the  defendant 
being  in  contempt  was  not  entitled  to  the  order  for  setting 
down  the  cause  again,  as  there  would  be  no  proceeding  of 
the  plaintiff  to  render  any  step  on  the  part  of  the  defendant 
requisite. 


L.C. 

June, 
1846. 

NEWMAN  t;.  RING.  ;;;;;;;;:;:7 


Ring. 

The  bill  was  to  restrain  an  action  at  law.  Exceptions  Order  nisi  for 
were  taken  to  the  answer  for  insufficiency,  and  the  Master  mon^^uni^oir 
having  reported  the  order  to  be  insufficient,  an  order  for  ^^  absolute, 
the  common  injunction  was  served.  A  further  answer  shown  before 
having  been  filed,  an  order  nisi  to  dissolve  the  injunction  ck>urt;— it  is  ^ 
was  served.  The  day  for  showing  cause  was  the  2.5th  drfendl^t^r^'*' 
February.     On  the  26th  February  the  counsel  for  the  soUdtor,  before 

1  •     .M»   .         1  1     .   «•       .       1  .1  ..      he  proceeds  in 

plaintiff  Signed  an  imdertakmg  to  show  cause  on  the  merits  the  action,  to 

on  the  next  motion  day,  and  handed  the  same  to  the  regis-  JJJ^^ertaking 
trar.    On  the  same  25th  of  February  the  counsel  for  the  ^  "^o^  cause 

on  the  merits 

defendants,  to  whom  a  brief  of  the  pleadings  had  been  hasbeenhanded 
delivered,  moved  upon  an  affidavit  of  service  to  make  the  **^  *  ®  registrar, 
rule  nisi  for  dissolving  the  injunction  absolute,  and  an  order 
was  made  accordingly,  unless  cause  should  be  shown  before 
the  rising  of  the  Court.  On  the  28th  February  a  declara- 
tion was  served  in  the  action  at  law ;  but  after  that  time 
the  solicitor  of  the  defendants,  upon  applying  to  the  regis- 
trar for  the  order  to  dissolve  the  injunction  absolute,  was 
told  that  an  undertaking  had  been  given  to  show  cause 
upon  the  merits,  and  that  in  consequence  the  order  for 
dissolving  the  injunction  absolute  could  not  be  drawn  up. 
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1846.  The  plaintiff,  having  in  breach  of  the  injunction  been 
NswMAif  9.  aarved  with  the  declaration,  moved  before  the  Vice-Chan- 
^^^'  oellor  of  England,  to  whose  court  the  cause  belonged,  that 

the  defendants  might  be  committed  for  contempt,  insisting 
that  it  was  the  duty  of  the  solieitur  of  the  defendants  to 
ascertain  that  no  undertaking  had  been  given  on  the  25th 
before  he  ventured  to  serve  the  declaration.  This  motion 
being  refused  was  renewed  before  Lord  Lyndhurst. 

Mr.  Cooper  and  Mr.  Olasse  for  the  plaintiff  in  support 
of  the  motion  referred  to  Smithes  Practice,  vol.  i.,  pages 
471  and  476,  edit,  of  1834. 

Mr.  James  Parker  and  Mr.  Perry  for  the  defendants  in 
opposition  to  the  motion. 

LoBD  Lyndhurst  said,  it  was  quite  clear  that  there  had 
been  a  breach  of  the  injunction.  The  practice  of  the 
Court  was  plain ;  he  had  consulted  the  registrar,  who  enters 
tained  no  doubt  upon  the  subject.  On  the  26th  February 
the  defendants  might  have  moved,  if  they  had  thou^t  fit, 
as  of  course  that  the  order  nisi  should  be  made  absolute. 
They  need  not  have  delivered  to  counsel  any  brief  of  the 
pleadings.  The  common  hand  brief  would  have  been  suffi- 
cient, and  the  injunction  would  have  been  dissolved,  unless 
the  counsel  for  the  plaintiff  had  in  the  course  of  the  day 
undertaken  to  show  cause  on  the  merits  at  the  next  motion 
day  why  the  injunction  should  not  be  dissolved.  This 
undertaking  was  usually  given  by  the  junior  counsel  for  the 
plaintiff,  who  signed  a  common  hand  brief  and  delivered  it  to 
the  registrar.  It  was  not  necessary  for  the  plaintiff's  counsel 
to  be  furnished  with  a  brief  of  the  pleadings,  until  the  time 
for  showing  cause  on  the  merits  arrived.  If  the  defendants 
instead  of  instructing  their  counsel  to  move  as  of  course 
that  the  order  nisi  might  be  made  absolute — instead  of  fur- 
nishing their  counsel  with  the  common  hand  brief,  thought 
fit  to  deliver  him  a  brirf  of  the  pleadings,  and  the  motion 
for  dissolving  the  injunction  absolute  was  made  by  their 
counsel  in  open  court,  it  was  nevertheless  incumbent  upon 
the  solicitor  of  the  defendants  to  ascertain  whether  the 
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plaintiiF  had  not  adopted  a  difierent  eoarse,  and  mmply  ^  ^^^' 
instructed  his  connael  to  sign  the  common  undertaking,  Nbwmanv. 
which  is  ordinarily  handed  to  the  registrar.  Although  by  ^^^' 
the  terms  of  the  order  nisi,  cause  is  to  be  shown  on  the 
day  therein  mentioned,  yet  that  had  been  found  in  some 
cases  inconvenient — perhaps  impossible  (a).  In  other  cases 
it  had  been  found  that  it  would  be  attended  with  unneces- 
sary expense — for  instance,  suppose  the  plaintiff  did  not 
show  cause  on  the  merits,  the  brief  of  the  pleadings  deli* 
vered  to  the  defendants^  counsel  would  be  useless,  and  it 
appeared  by  the  passive  which  had  been  read  from  Mr. 
Smithes  book  (i),  that  the  briefs  would  not  be  allowed  in 
the  taxation  of  costs.  Partly  then  for  convenience  or  from 
necessity,  and  partly  to  save  expense,  the  plaintiff  was  not 
compellable  actually  to  show  cause  on  the  merits  on  the 
day  mentioned  in  the  order  nisi,  but  he  gave  an  under- 
taking by  his  counsel  to  show  such  cause  upon  the  next 
motion  day.  This  was  the  practice  of  the  Court,  with 
which  the  solicitor  of  the  defendants  must  be  presumed  to 
be  acquiunted,  and  he  ought  to  have  informed  himself 
whether  this  undertaking  had  been  given  to  the  registrar. 
From  want  of  knowledge,  or  from  neglect,  he  had  omitted 
to  make  this  inquiry.  Had  application  been  made  to  the 
registrar,  as  it  ought  to  have  been,  prior  to  the  2Sth 
February,  when  the  declaration  was  served,  the  solicitor  of 
the  defendants  would  have  learned  that  the  plaintiff's 
counsel  had  given  an  undertaking  to  show  cause  upon  the 
merits  on  the  next  motion  day.  The  solicitor  of  the 
defendants  had  not  done  so,  he  had  rested  satisfied  with 
an  indorsement  on  counsel's  brief  made  without  any  know- 
ledge of  the  undertaking.  He  must  abide  by  the  conse- 
quences, a  breach  of  the  injunction  had  been  committed, 
and  it  signified  not  whether  it  was  through  ignorance  or 

(a)  See  what  was  said  by  the      552. 
Attomey-Genenl  as  amicus  curias         (jb)  Vol.  i.  page  471. 
in  Robmmm  v.  Wardeli,  5  Yes. 
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1846.  negligence.     It  was  not  desired^that  the  defendants  should 

Nbwm AK  9.  ^  committed,  but  they  must  pay  the  costs  of  the  appli- 

RiNo.  cation. 


1846.  

Nov.  12. 

Declaration  In  the  above  suit  the  injunction  was  dissolved  after  an 

cfeommon^-    unsuccessful  attempt  to  show  cause  upon  merits  confessed 

junction.— Mo-  w  ^jjg  answer.    About  the  same  time  the  money  sought  to 
tion  to  commit,     -^  ,.,  -iii-  i.i 

and  order  that    be  recovered  in  the  action,  had,  under  circumstances  which 

shotdd^pay  the    ^^  ^^  ^^^  requisite  here  to  state,  been  paid :  and  the  plaintiff 

costs  of  the  ap-  jj^  equity,  the  defendant  at  law,  had  tendered  the  whole  of 

plication. —  i      ^' 

Afterwards  in-    the  costs  of  the  action  down  to  the  time  when  the  injunc- 

sdredt  but  the  ^^^^  ^^  obtained :  but  the  plaintiffii  at  law,  defendants  in 

mouey  sought  equity,  had  refused  to  accept  this  amount  of  costs,  and  they 

covered  had  were  proceeding  in  the  action  in  order  to  enforce  the  pay- 

the  ^mts  down  nient  of  subsequent  costs.     These  subsequent  costs  were 

*^  *^®  *i"?  the  costs  of  the  declaration  and  other  proceedings  founded 

juDctionwasob-  upon  it,  which  Lord  Lyndhurat  had  determined  were  a 
tained  had  been   .  •        «     i       •   •  •  mi  i  i 

tendered.—       breach  of  the  injunction.     These  subsequent  costs  the 

^**i*n  def  nd  pl^i^^^'^^  insisted  the  defendants  were  not  entitled  to,  and 
ants  from  pro-  the  plaintiff  moved  the  Vice-Chancellor  of  England,  that 
to  recover  the  upon  payment  of  costs  down  to  the  time  when  the  injunc- 
cSnstu>n*\nd*  tion  was  obtained,  all  further  proceedings  in  the  action 
other  proceed-  might  be  stayed,  and  his  Honour  having  refused  the  appli- 
upon  ?t,  re-  cation,  it  was  now  renewed  before  the  Lord  Chancellor, 
fused.  j^j,^  Cooper  and  Mr.  Olasse  for  the  motion. 

Mr.  James  Parker  and  Mr.  Perry  against  the  motion. 
The  Lord  Chancellor  having  inquired  of  the  counsel  for 
the  motion  whether  there  was  any  decision  upon  the  point, 
and  being  informed  that  search  had  been  made  for  autho- 
rities but  none  could  be  found — said  he  must  then  deter- 
mine the  case  upon  principle.  The  common  order  for  an 
injunction  to  stay  proceedings  at  law  had  issued  upon  the 
report  of  the  Master  that  the  answer  was  insufficient,  a 
further  answer  was  then  put  in,  and  an  order  nisi  to  dissolve 
the  injunction  was  served,  but  before  that  order  nisi  was 
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regularly  made  absolute,  the  defendants  had  served  a  decla-  ,  ^^^^-  ^ 
ration  in  the  action.  The  common  injunction  having  been  Nkwman  «. 
obtained  before  declaration  in  the  action,  and  therefore  '^°' 
staying  all  proceedings,  it  had  been  rightly  determined  that 
this  was  a  breach  of  the  injunction :  and  the  defendants 
had  been  compelled  to  pay  the  costs  of  the  application  to 
commit  them  for  their  contempt.  Now  it  appeared  that  this 
was  all  which  was  asked  of  Lord  Lyndhurst.  The  motion 
was  to  commit  the  defendants  for  a  contempt  in  violating 
the  injunction,  but  the  plaintiff  was  satisfied  with  the 
punishment  usually  inflicted,  namely  the  payment  of  the 
costs  of  the  application.  Upon  that  occasion  the  plaintiff 
might,  if  he  had  thought  fit,  have  asked  of  the  (Tourt  to 
impose  other  terms  upon  the  defendants.  He  might  have 
asked  that  the  defendants  should  undertake  to  withdraw  the 
declaration,  and  that  all  the  proceedings  founded  upon  it 
should  be  treated  as  null.  He  might  have  asked  that  the 
defendants  should  indemnify  him  against  all  the  costs  of 
such  declaration  and  other  proceedings.  The  Court  might 
or  might  not,  according  to  circumstances,  have  compelled 
the  defendants  to  give  such  undertaking  and  indemnity ; 
but  the  plaintiff  for  some  reason  had  not  made  any  such 
application  to  Lord  Lyndhurst,  and  the  only  order  pro- 
nounced was  for  the  payment  of  certain  costs  in  equity. 
Nothing  appeared  to  have  been  said,  or  suggested,  as  to 
what  had  been  done  in  the  action,  except  that  there  had 
been  some  proceeding  in  violation  of  the  injunction.  Sub- 
sequently, cause  was  shown  against  dissolving  the  injunc- 
tion upon  the  alleged  merits  confessed  by  the  answer,  when 
the  order  nisi  for  dissolving  the  injunction  was  made  abso- 
lute. These  being  the  facts  of  the  case,  and  there  being 
no  precedent  upon  the  subject,  it  must  be  considered 
that  the  Court  intended  that  matters  should  go  on  at  law 
as  if  no  injunction  had  ever  issued ;  and  that  being  so,  the 
plaintiffii  at  law  had  a  right  to  proceed  for  the  recovery  of 
the  whole  of  the  costs.  The  motion  must  therefore  be 
refused. 


2.54 
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184<. 
Dec.  11. 

SpomgwooD.  ANDREW  SPOTTISWOODE  v.  WILLIAM  MARK 
•'•'''^"-  CLARK. 


Case  of  the 
Pictonal  Al- 
manac. 

Reasons  why, 
in  doubtful 
cases,  it  is  the 
daty  of  the 
Court  to  exer- 
cise its  juris- 
diction by 
ii^unctioni  only 
where  the  legal 
right  of  pro- 
perty has  been 
ascertained. 

The  Court 
should  take 
into  its  con- 
sideration in 
granting,  or 
withholding, 
the  ii^unction 
on  wUch  side 
the  balance  of 
harm  will  pre- 
ponderate. 


The  bill  stated  that  plaintiif,  in  the  month  of  March,  1843, 
set  on  foot  and  became  and  was  the  proprietor  of  a  public 
newspaper,  called  the  Pictorial  Times,  published  at  No. 
351,  Strand,  and  which  was  a  newspaper  illustrated  with 
various  printed  engravings  of  the  current  events  of  the 
time,  and  the  said  newspaper  had  for  a  considerable  time 
past  had  an  extensive  and  increasing  circulation.  That  in 
the  month  of  October,  1845,  plaintiif  also  set  on  foot  and 
caused  to  be  published,  and  became  and  was  the  proprietor 
of  an  almanac,  entitled,  The  Pictorial  Almanac  for  the 
year  1846,  which  was  also  published  at  the  office  of  the 
said  newspaper,  called  the  Pictorial  Times.  That  the 
plaintiff,  in  the  month  of  October,  1846,  also  caused  to  be 
printed  and  published,  and  became  and  was  proprietor  of 
another  almanac,  also  entitled.  The  Pictorial  Almanac 
for  the  ensuing  year  1847,  which  was  also  published  at  the 
office  aforesaid.  That  said  last-mentioned  Pictorial  Al- 
manac for  the  year  1 847,  was  bound  up  or  inclosed  in  a 
paper  wrapper  or  fold,  on  the  front  whereof  there  was 
printed  an  engraving  of  the  Royal  Observatory  at  Green- 
wich, and  the  words  following : — Published  annuedfyy  price 
6d.,  Pictorial  Almanac  for  the  Year  of  Our  Lord,  1847. 
Oreenwich  Royal  Astronomical  Calendar  and  Year  Booh 
for  the  Gardener,  the  Farmer^  the  Sportsman^  the  NatUr 
ralisty  and  the  Man  of  Business.  London :  Published  at 
the  office  of  the  Pictorial  Times,  861,  Strand.  That 
each  of  said  almanacs  of  plaintiff  contained  numerous 
printed  engravings,  illustrative  of  the  different  subjects 
contained  therein,  and  an  astronomical  calendar,  and 
articles  written  expressly  for  and  under,  and  suited  to,  the 
aforesaid  respective  titles  of  the  Gardener,  the  Farmer, 
the  Sportsman,  the  Naturalist,  and  the  Man  of  Business, 
and   also   {jo  another  title  of  The  Housewife,  contained 
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therein.  That  said  Pictorial  Almanac  had  for  some  time  ^^^ 
past  had  and  still  had  a  very  extensive  sale,  and  was  in  Sfoitibwoom 
oo'nsideraUe  repute.  That  the  defendant  who  resided  at  ^'  ^'^^* 
No.  17,  Warwick  Lane,  in  the  city  of  London,  had  lately 
printed  and  published,  and  was  then  selling  an  almanac, 
which  was  also  bound  up  or  inclosed  in  a  paper  wrapper  or 
cover,  and  had  on  the  front  thereof  a  printed  engraving, 
purporting  to  be  an  engraving  of  the  Time  Ball  at  Green^ 
wich  aforesaid,  and  the  following  title  or  words: — Pulh 
luhed  annually^  price  Sd.^  Old  Moore's  Family  Pictorial 
Almanac t  for  the  Year  of  our  Lord,  1847.  Greenwich 
Royal  Astronomical  Calendar^  and  Year  Book  for  the 
Chtt'dener^  the  Farmer^  the  Sportsman,  the  Naturalist^  the 
Man  of  Business,  and  the  Housewife^  a  Faithful  Chide  and 
Serviceable  Companion  for  all  Times  and  Seasons — ^and  at 
the  foot  of  such  front  paper  wrapper  or  cover,  there  was 
printed  the  name  of  said  defendant  as  the  printer  and  pub- 
lisher of  the  said  laslrmentioned  almanack.  That  the  title 
of  the  almanac  so  as  aforesaid  printed  and  published  by  the 
said  defendant,  was  a  colourable  and  fraudulent  imitation 
of  the  title  of  plaintiff's  said  almanac,  and  was  calculated 
to  mislead  the  public,  and  to  induce  them  to  believe  that 
the  almanac  so  as  aforesaid  printed  and  published  by  the 
said  defendant,  was  the  same  as  the  aforesaid  almanac  of 
plaintiff  for  the  year  1847 ;  and  plaintiff  had  sustained 
great  loss,  and  he  was  likely  to  sustain  still  further  loss,  by 
said  defendant  continuing  to  sell  his  said  almanac  with 
such  paper  wrapper  or  cover  and  title  as  aforesaid.  The 
bill  charged  that  different  persons,  agents  of  said  defendant, 
or  who  had  purchased  some  of  the  aforesaid  almanacs  of 
the  said  defendant,  were  publicly  hawking  about  and  offer- 
ing for  sale  the  aforesaid  almanac  of  said  defendant,  under 
t^e  appellation,  name,  or  description  of  The  Pictorial  Al- 
manac reduced  to  3d.,  for  the  purpose  of  thereby  inducing 
the  public  to  believe  that  the  almanac  so  as  aforesaid 
printed  and  sold  by  pbintiff,  had  been  reduced  in  price  to 
the  sum  of  8d.,  and  was  being  sold  at  that  price  by  such 
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^  ^^^^'  ^  agents  of  said  defendant,  or  persons  who  had  purchased 
SpomswooDE  the  said  almanacs  of  said  defendant ;  That  although  sud 
9.  Claek.  almanac  of  sud  defendant  was  so  as  aforesaid  entitled,  on 
the  outside  of  the  paper  wrapper  or  cover  thereof,  Green- 
wich Royal  Astronomical  Calendar,  and  Year  Book  for  the 
Oardener,  the  Farmer,  the  Sportsman,  the  Naturalist,  the 
Man  of  Business,  and  the  Housewife,  yet  the  said  almanac 
of  said  defendant  did  not  contain  any  articles  whatsoever 
written  expressly  under  or  upon  the  said  several  titles  of 
the  Gardener,  the  Farmer,  the  Sportsman,  the  Naturalist, 
the  Man  of  Business,  and  the  Housewife,  or  any  of  such 
last-mentioned  titles,  as  in  each  of  plaintiff's  said  almanacs ; 
and  said  paper  wrapper  or  cover  to  said  almanac  of  said 
defendant,  was  altogether  calculated  to  mislead  and  deceive 
the  public,  as  well  as  greatly  to  prejudice  the  future  sale  of 
plaintiff^s  said  almanac  for  the  year  1847. 

The  statements  and  charges  in  the  bill  being  verified  by 
the  affidavits  of  the  plaintiff  and  of  Charles  Evans,  the 
publisher  employed  by  the  plaintiff  to  publish  and  sell  the 
newspaper  and  almanacs  above-mentioned,  the  Vice-chan- 
cellor of  England  on  the  2nd  of  December  granted  an 
injunction  restraining  the  defendant,  his  servants,  agents, 
and  workmen,  from  selling  or  exposing  for  sale  any 
almanacs  bound  in  paper  wrappers,  or  covers,  or  other 
wrappers,  or  covers,  with  the  title  Pictorial  Almanac 
printed  thereon,  or  having  any  other  title  printed  thereon 
so  as  by  colourable  representation,  or  otherwise,  to  repre- 
sent the  almanac  published  and  sold  by  the  said  defendant 
to  be  the  same  as  the  almanac  in  the  plaintiff^s  bill 
mentioned  as  printed  and  sold  by  the  plaintiff  for  the 
year  1847. 

On  the  5th  December  the  defendant  filed  his  answer, 
the  material  passages  of  which  were  as  follows:  That 
in  the  second  week  of  November  he  first  printed  and 
published,  and  that  he  had  Utely  and  until  he  was 
restrained  by  the  Court,  been  selling  an  almanac,  which 
was  bound  up  or  enclosed  in  a  paper  wrapper  or  cover,  but 
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of  a  difierent  colour  to,  and  not  so  large  in  dimensions  ^^^^ 
as,  the  cover  of  the  said  plaintiff's  almanac.  That  such  SpomawooDs 
cover  had  on  the  front  thereof  a  printed  engraving,  ^'  Clahk. 
purporting  to  be  an  engraving  of  the  time*ball  at 
Greenwich  aforesaid,  also  the  title  or  words  and  figures  in 
the  bill  stated.  That  the  title  of  the  almanac  so  as  afore^ 
said  printed  and  published  by  defendant  was  not  however 
a  colourable  and  fraudulent  imitation  of  the  title  of  the 
plaintiff  ^s  said  almanac  for  the  year  1847 ;  and  it  was  not 
calculated  to  mislead  the  public  or  to  induce  them  to 
believe  that  the  almanac  so  printed  and  published  by 
defendant  was  the  same  as  the  almanac  of  the  plaintiff  for 
the  year  1847.  That  the  adoption  by  the  defendant  of  the 
title  to  his  said  almanac  was  never  intended  by  him  to 
be  an  imitation  of  the  title  of  the  said  almanac  of  the 
plaintiff;  And  the  defendant  insisted  that  there  was  nothing 
fraudulent  or  colourable  in  the  title  used  by  him,  as  by 
a  comparison  of  titles,  the  colour  and  size  of  the  respec- 
tive wrappers  and  the  prices  marked  thereon  would  appear. 
That  with  respect  to  the  engraving  of  the  time-ball  at 
Greenwich,  such  engraving  was  an  engraving  which  was  used 
in  the  almanac  called  The  Illustrated  London  Almanac  for 
the  year  1845,  published  at  the  office  of  the  Illustrated 
London  News,  in  October  1844,  and  had  no  similarity 
whatever  to  the  engraving  on  the  front  of  the  cover  of  the 
plaintiff's  said  almanac.  That  with  respect  to  the  words 
Greenwich  Royal  Astronomical  Calendar,  defendant,  so  far 
from  intending  to  imitate  the  plaintiff  in  that  respect,  had 
had  the  calculations  in  defendant's  almanac  made  by  a  com- 
petent person  before  he  inserted  the  several  astronomical 
observations  and  notices,  and  that  such  person  had  since  ex- 
amined and  compared  them  with  those  contained  in  the  said 
almanac  of  the  plaintiff,  and  had  stated  to  defendant  that 
the  calculations  and  notices  in  said  plaintiff^s  almanac  were 
certainly  different  from  those  in  defendant's  almanac. 
That  from  the  very  nature  of  an  almanac  defendant  had  a 
right  to  place  the  title  he  had  placed  upon  his  said  almanac. 
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1846.  That  as  evidence  that  the  said  almanac  of  defendant 
Smnswooos  was  not  colourable  or  fraudulent,  The  Pictorial  Almanac 
t^.  CLAaK.  ^^^^  known  in  the  trade  by  that  title  and  by  that  of 
the  Pictorial  Times  Almanac;  whereas  defendant's  said 
almanac  was  known  by  the  name  of  Old  Moore's  Family 
AJmanac,  and  was  asked  for  under  that  title.  That  defen* 
dant  had  a  perfect  right  in  the  fair  course  of  trade  to 
publish  and  sell  his  almanac,  whether  the  plaintiff  was  a 
loser  thei-eby  or  not.  That  the  title  of  the  almanac  so 
printed  and  published  by  the  defendant,  was  not  so 
printed  by  him  on  the  paper  wrapper  or  cover  of  his  said 
almanac  for  the  purpose  of  inducing  the  public  to  believe 
that  the  almanac  so  printed  and  published  by  the  defendant, 
was  the  same  as  the  plaintiff^s  said  almanac  for  the  year 
1847,  or  (save  in  the  fair  course  or  competition  in  trade)  to 
induce  persons  to  purchase  such  almanac  of  defendant 
instead  of  the  said  almanac  of  the  said  plaintiff  or  other- 
wise save  in  the  fair  course  of  trade.  That  defendant  used 
the  said  title  of  Pictorial  Almanac  and  the  other  titles  or 
words  so  as  aforesaid  printed  on  the  front  of  the  paper 
wrappers  or  covers  of  his  said  almanac  by  reason  that  he 
considered  the  same  applicable  to  the  subjects  contained  in 
such  a  work,  and  his  said  almanac  was  as  much  a  Pictorial 
Almanac  as  that  of  the  said  plaintiff,  and  contained 
numerous  engravings.  That  the  principal  sale  of  the 
almanac  had  been  in  the  country  and  amongst  his  own 
customers.  That  it  was  not  the  fact  that  although  the 
said  almanac  of  the  defendant  was  so  as  aforesaid  entitled 
on  the  outside  of  the  pl^>er  wrapper  or  cover  thereof 
Greenwich  Royal  Astronomical  Calendar  and  Year  Book, 
for  the  Gardener,  the  Farmer,  the  Sportsman,  the 
Naturalist,  the  Man  of  Business  and  the  Housewife,  yet 
the  said  almanac  of  defendant  did  not  contain  any  articles 
whatever  written  expressly  under  or  upon  the  said  several 
titles  of  the  Gardener,  the  Farmer,  the  Sportsman,  the 
Naturalist,  the  Man  of  Business,  and  the  Housewife,  or 
tinder  or  upon  any  of  such  last-mentioned  titles.    That 
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on  the  contrary  the  matter  contained  in  the  said  abnanae         ^^^ 
was  applicable  to  all  those  words,  and  the  said  almanac  SpiyrriswooBB 
also  contained  other  matters  of  an  attractive  and  instruc-  ^'  ^<'^*'- 
tive  nature. 

On  the  7th  of  December  the  defendant  moved  before 
the  Vice-Chancellor  of  England  to  dissolve  the  injunction. 

The  Viob-Chancellor  said,  that  in  cases  of  imitation, 
which  the  Court  considered  fraudulent,  there  was  generally 
some  colourable  difference  introduced,  in  order  to  afibrd 
some  chance  of  esciq>e  to  the  defendant,  and  that  in  his 
opinion  was  so  in  the  present  case.  The  question  was, 
whether  there  was  not  on  the  face  of  the  defendant's 
almanac  such  a  degree  of  likeness  to  the  almanac  published 
by  the  plaintiff  as  would  probably  mislead,  not  indeed 
the  trade,  to  whom  the  distinction  between  the  two  works 
was  sufficiently  known,  but  the  unwary  public ;  whether  the 
public  might  not  often  buy  the  one  work  for  the  other,  the 
defendant's  work  for  the  plaintiff's  work.  A  person  might 
have  heard  in  the  course  of  conversation  the  commendation 
of  the  plaintiff's  work,  under  the  title  of  The  Pictorial 
Almanac,  and  it  might  have  been  described  to  such  person 
as  intended  for  the  Gardener,  the  Farmer,  the  Sportsman, 
the  Naturalist,  and  the  Man  of  Business.  These  words,  or 
some  of  them  might  have  remained  in  such  person^s  recol- 
lection, and  meeting  the  defendant's  work,  and  finding  it 
to  be  entitled  The  Pictorial  Almanac,  and  that  it  professed 
to  be  adapted  to  these  classes  of  society,  he  might  imme- 
diately purchase  it,  and  when  it  was  too  late  discover  that 
it  was  a  different  publication  from  that,  which  had  been 
recommended  to  him.  Things  of  this  kind  daily  and  hourly 
occurred.  As  to  the  imitation  it  was  impossible  to  believe 
that  the  defendants  wrapper  was  not  in  some  degree,  at  all 
events,  taken  from  the  plaintiff's  wrapper.  Upon  the  plain- 
tiff's wrapper  you  had — ^The  Pictorial  Almanac,  for  the 
Year  of  Our  Lord,  1847 — Greenwich  Royal  Astronomical 
Calendar  and  Year  Book,  for  the  Gardener,  the  Farmer, 
the  Sportsman,  the  Naturalist,  and  the  Man  of  Busmess ; 
on  the  defendant's  wrapper  you  had  first  of  all,  it  was  true, 
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^  ^^^'  ^  three  words  at  the  beginning  which  were  not  upon  the 
SFomtwooDE  pbtintiflTs  wrapper,  but  the  following  words^  upwards  of 
V.  LABK.  twenty  in  number,  were  the  same,  and  in  the  same  order  as 
on  the  plaintiff's  wrapper :  after  the  words — Old  Moore^s 
Family — came  the  words — Pictorial  Almanac  for  the  Year 
of  Our  Lord,  1847.  Oreenwich  Royal  Astronomical  Ca- 
lendar and  Year  Book  for  the  (hardener,  the  Farmer,  the 
Sportsman,  the  Naturalist,  and  the  Man  of  Business.  Who 
could  believe  that  this  resemblance  was  fortuitous !  In  his 
opinion  the  words  had  been  deliberately  copied,  not  perhaps 
by  the  defendant,  but  by  some  one  on  his  behalf,  and  the 
purpose  was  to  induce  the  ignorant  public  to  purchase  the 
defendant's  almanac  when  they  really  meant  to  purchase 
that  of  the  pliuntiff.  The  injunction  mu3t  be  continued, 
and  the  plaintiff  must  undertake  to  bring  an  action. 

The  defendant  now  appealed  from  the  Vice-Chancellor's 
order. 

Mr.  Stuartf  and  Mr.  Moor^j  for  the  defendant. 

Mr.  Anderdan  and  Mr.  Halktj  for  the  plaintiff,  admitted 
that  the  piracy  was  confined  to  the  wrapper  or  cover. 
It  was  not  alleged  that  any  part  of  the  contents  of  the 
defendant''s  work  had  been  borrowed  from  that  of  the 
plaintiff.  And  they  cited  Knott  v.  Morgan  (a)  s  MiUington 
V.  Fox  (b);  Perry  v.  Tmefitt  (c);  and  Croft  v.  Day(d),  and 
insisted  that  in  principle  the  present  case  could  not  be  distin- 
guished. 

The  Lord  Chancellor  said,  that  all  cases  similar  to  the 
present  must  depend  upon  their  particular  circumstances ; 
that  all  that  the  Court  could  do  was  to  endeavour  to  lay 
down  some  principle — to  furnish  some  rule — and  to  give 
the  public  the  means  of  knowing  that  the  particular  case 
feU  under  such  principle — such  rule.  That  he  had  fre- 
quently had  occasion  to  express  his  opinion  of  cases  of  that 

(a)  2  Keen,  313.  v.  Bmmmi^,  1  C.  P.  Coop.  489; 

(6)  3  MyL  &  Cr.  338.  injunction   against   imitating    a 

(c)  6  Beav.  66.  blacking  label. 

(d)  7  Beav.  84 ;  See  also  Da^ 


TEMP.  LORD  COTTENHAM.  261 

dass  to  which  the  present  belonged,  and  he  did  not  feel  the         1846. 
least  disposition  to  change  that  opinion.    In  doubtful  cases,  SFomswooDx 
of  which  this  was  one,  it  was  the  duty  of  the  Court  only  ^'  Clabk. 
to  exercise  its  jurisdiction  by  injunction  where  the  legal 
right  of  property  had  been  ascertained.    There  were  many 
reasons  for  that  course  being  adopted.    One  reason  was, 
that  if  the  Court  acted  in  ignorance  of  where  the  legal 
right  lay,  it  might  commit  a  great  error  in  the  exercise  of 
this  important  jurisdiction.    This  was  one  reason  why  the 
Court  was  only  justified  in  interposing  by  injunction  in 
cases  of  this  kind,  where  the  legal  right  might  be  consi- 
dered as  in  some  degree  certain.    Another  reason  why  the 
Court  should  not  grant  an  injunction  and  order  the  plain- 
tiff to  proceed  at  law,  was  that  such  an  order  compelled 
the  parties  to  embark  in  future  litigation,  when  it  might  be 
more  discreet  on  their  parts  to  pause,  and  consider  whether 
the  matter  should  be  followed  up  any  further.     When  an 
order  of  the  Court  suspended  the  injunction,  learing  the 
plaintiff  merely  at  liberty  to  bring  an  action,  it  was  very 
possible  that  there  might  be  no  further  litigation.     But  it 
was  different  where  the  Court  granted  the  injunction,  and 
ordered  the  plaintiff  to  bring  an  action.     In  this  last  case 
the  parties  being  at  the  moment  both  eager  in  support  of 
their  supposed  rights,  were  much  more  likely  to  engage  in 
litigation  which  might  be  useless.    They  could  not  escape 
from  the  order  except  by  mutual  consent.  A  further  reason 
against  the  Court  in  doubtful  cases — ^in  cases  where  there 
was  no  sort  of  certainty — granting  an  injunction  in  the  first 
instance  was,  that  the  Court  must  be  taken  to  express  a 
strong  opinion  as  to  the  legal  right.     For  without  such  a 
strong  opinion  it  must  be  assumed  that  the  Court  would  not 
interfere.     It  must  be  manifest  that  the  Court  ought  not  in 
general  to  be  considered  as  expressing  a  decided  opinion 
on  the  subject  of  the  legal  right,  before  the  question  had 
come  before  and  been  decided  by  the  proper  tribunal.     Of 
all  these  reasons,  however,  that  which  furnished  the  greatest 
objection  to  an  order  granting  the  injunction,  and  making 
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1B46^  it  incumbent  upon  the  plaintiff  to  bring  an  action,  was 
SvomswooDs  the  first  reason  he  had  mentioned,  that  the  Court  might 
V.  Clask.  commit  a  great  error,  and  bo  run  the  risk  of  doing  the 
greatest  injustice.  He  had  frequently  had  occasion  to 
dwell  upon  this  point.  Where  the  l^al  right  was  ob- 
viously such  that  no  one  could  say  on  which  side  it  lay, 
he  always  asked  himself  the  question  whether  the  Court 
did  not  run  much  greater  risk  of  doing  injury  by  con- 
tinuing the  injunction,  than  it  could  do  mischief  by  dissolv- 
ing it.  He  always  took  into  his  consideration  the  extent 
of  inconvenience  on  the  one  side,  and  on  the  other  side, 
as  the  injunction  should  be  granted  or  withheld.  On 
which  side  did  the  balance  of  harm  preponderate  (a)  i  Now 
consider  in  the  present  case  what  the  effect  of  the  injunc- 
tion must  be.  Here  was  a  publication  which,  if  it  was  not 
permitted  to  be  issued  to  the  public  during  the  next  month, 
would  lose  the  greatest  part  of  its  value.  An  almanac  for 
any  year  of  course  had  its  greatest  sale  at  the  commence- 
ment of  that  year  and  the  end  of  the  preceding  year.  If 
the  sale  of  an  almanac  for  any  year  was  prohibited  by  an 
injunction  till  a  legal  question  could  be  tried  by  an  acticm 
in  the  beginning,  or  perhaps  the  middle,  of  the  spring  of 
that  year,  what  would  such  almanac  be  worth !  Such  an 
injunction  would  take  the  property  away  from  the  defend- 
ant and  would  give  it  to  nobody.  But  suppose  there  was 
no  injunction,  and  the  sale  should  be  left  open  till  the 
right  should  be  tried,  the  defendant  would,  it  was  true,  in 
the  meantime  be  making  a  profit  from  the  sale,  and  the 
plaintiff,  if  the  result  was  in  his  favour,  might  be  losing 
something  of  profit.  But  it  must  be  recollected  that  the 
defendant  would  not  be  making  the  profit  wholly  for  him- 
self. If  the  question  should  be  decided  against  him  at 
law,  he  would  be  liable  to  come  to  an  account  in  this  court. 
Were,  however,  the  injunction  granted  the  result  would 

(a)  See  Rigby  v.  Great  Western  v.  Manchester    and  Birmmgham 

Railway,  ante,  page  6,  and    in  Raihoay  Con^any,  3  Myl.  &  Cr. 

addition  to  the  cases  there  men-  798. 
tioned  in  the  note,  see  Greenhalgh 
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be — should  the  decisioo  at  law  be  in  the  defendant's         1946. 


favour — that  the  defendant  would  utterly  lose  what  he  was  sitvimwooDB 
entitled  to.  The  time  for  the  sale  and  nuiking  a  profit  ^'  ^^^^^' 
would  be  gone  by.  Hie  injunction,  therefore,  would  have 
committed  a  very  great  injustioe.  For  this  last  reason 
more  especially — ^unless  the  case  was  such  that  the 
Court  could  have  little  doubt  of  the  result  of  an  action 
— it  was  its  duty  to  abstain  from  exercising  its  jurisdiction 
by  injunction,  till  the  right  was  established  in  due  course  of 
law.  This  was  the  rule  upon  which  he  had  always  acted, 
and  he  should  continue  to  do  so.  Of  course  he  spoke  only  of 
cases  like  that  now  before  him.  The  rule  was,  however,  not 
confined  to  the  publication  of  such  works  as  the  present, 
although  the  mischief  was  obviously  greater  in  such  a  case. 
The  rule  applied  to  many  other  cases.  A  good  deal  had 
been  said  as  to  trade  marks  and  labels,  but  they  had 
nothing  to  do  with  such  a  case  as  this.  All  that  had  been 
said  upon  them  might  very  well  be  thrown  out  of  sight. 
A  piece  of  steel,  or  a  bottle  of  blacking,  could  only  be  known 
as  having  certain  qualities  from  a  certain  mark  or  label — 
the  public  wholly  trusted  to  such  mark  or  label  in  pur- 
chasing the  article.  It  was  a  fraud  for  other  parties  to  use 
such  mark  or  label.  It  was  only  by  the  mark  or  label  that 
the  person  intending  to  purchase  could  know  the  article. 
Until  it  was  used  he  had  no  other  means  of  judg^g  of  it. 
In  the  present  case  it  was  entirely  diflferent.  In  taking  up 
the  two  almanacs,  if  anybody  was  deceived  it  certainly 
would  not  be  by  the  eye.  There  was  great  difference  in 
size,  colour,  and  engraving.  No  person  who  had  seen  the 
plaintiff's  almanac  could  ever  purchase  the  defendant's 
for  it.  As  to  the  contents  it  was  not  alleged  that  there 
was  any  resemblance.  There  could  be  no  deception  there. 
It  must  be  admitted  that  in  the  selection  of  words  used  in 
the  title  there  was  a  most  remarkable  coincidence,  sup- 
posing that  two  persons  did  sit  down  separately — ^the  one 
having  no  communication  with  the  other,  or  his  work— the 
only  thing  in  common  being  the  idea  of  a  picture  almanac. 
He  should  not,  however,  oxpress  any  opinion  upon  this 
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^846.  coincidence  as  a  ground  of  legal  liability.  He  would  only 
Spottiswooos  say,  having  referred  to  the  circumstance,  that  he  was  not 
V.  Clabk.  satisfied  that  the  plaintiff  had  such  a  clear  legal  right 
against  the  defendant  as  would  justify  the  Court  in  pre- 
venting the  defendant  from  selling  his  almanac.  He 
thought  that  the  plaintiff  should  first  come  before  the 
Court  with  the  verdict  of  a  jury.  The  case  fell  within  the 
rule  upon  which  he  had  frequently  acted.  It  was  even 
more  favourable  for  the  application  of  that  rule  than  many 
previous  cases.  He  thought  it  much  safer  and  more 
equitable  to  dissolve  the  injunction,  the  defendant  under- 
taking to  keep  an  account,  with  liberty  to  the  plaintiff 
to  bring  an  action. 


CUdmofex-  In  the  course  of  the  argument  it  was  contended,  on 

*  S^^^i^  the  part  of  the  plaintiff,  that  an  exclusive  right  might 
is  the  tiUe  to  a  be  acquired  to  the  use  of  a  general  word,  like  the  word 
^^  Pictorial,"  as  the  title  of  a  work,  in  the  same  way  as  the 
exclusive  right  to  a  trade-mark,  or  label,  is  acquired.  But 
the  Lord  Chancellor  observed  there  would  be  great  diffi- 
culty in  sustaining  such  a  proposition.  For  instance,  it 
was  not  disputed  that  all,  who  though  fit,  might  publish 
almanacs  with  pictures  in  them.  Now  those,  who  started 
first,  would  exhaust  all  the  terms  of  description,  which 
our  language  would  well  furnish.  One  man  would  adopt 
for  his  almanac  the  word  ^^  Pictorial  C"  another  would  adopt 
for  his  almanac  the  word  *^  Illustrated,^^  and  so  on.  All 
the  words  of  description  being  thus  taken,  where  must  the 
titles  for  the  new  almanacs  be  found  i  According  to  the 
admission,  all,  who  thought  fit,  might  make  and  publish 
almanacs  with  pictures  in  them,  but  words  would  not  bo 
lefb  unappropriated  for  describing  them  without  committing 
a  piracy.  There  was  obviously  a  difference  between  the  use 
of  a  general  word  and  the  use  of  trade  marks  and  labels. 
He  would  not,  however,  say,  that  a  general  word  might 
not  be  so  used  in  connection  with  other  circumstances,  as 
to  manifest  an  intention  of  committing  a  fraud,  and  then 
the  Court  would  know  what  to  do. 
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Dec. 

THE    REVEREND    MARTIN    JOSEPH    ROUTH,        1839. 


D.D.,  THE  REVEREND  EDWARD  ELLERTON,  maodaW 
D.D.,  AND  RICHARD  CLARKE  SEWELL,  ON  ^^^"*'- 
BEHALF  OF  THEMSELVES,  AND  ALL  OTHER 
THE  SCHOLARS  OR  FELLOWS  OF  ST.  MARY 
MAGDALEN  COLLEGE,  IN  THE  UNIVERSITY 
OF  OXFORD,  V.  GEORGE  ROBERT  MICHAEL 
WARD. 

The  bill  stated  that  in  1457  His  late  Majesty  King  Henry  Injunction 

the  Sixth  granted    His    Royal    Licence    to    the  Right  [[Ctetore. 

Reverend  Father  in  God  WiUiam  Patten,  then  Bishop  u^„*^5{22*' 

of  Winchester,  and  called  William  of  Waynfleet,  to  found  Statutes  of 

a  College  in  the  siud  University  of  Oxford,  and  said  colSegerox- 

William  Patten  accordingly  founded  said  College  called  ^^^^ig^^e 

St.  Mary  Mairdalen.    That  said  William  Patten  compiled  dissolved  upon 
.      «.    ,    .       i.      .,  IX.  :i  X    /    .J   the  facts  stated 

certam  Statutes  for  the  reguhition  and  government  of  said  in  the  answer. 

College,  which  in  1479  he  gave  to  the  then  President  and  „p^;f^^P^h  an 
Scholars  of  the  said  College ;  and  said  Statutes  had  heen  ex  parte  in. 
ever  since  kept  at  said  College,  and  the  same  were  the  private  granted. 
and  exclusive  property  of  said  College ;  and  the  regulation 
and  government  of  the  said  College  had  ever  since  been 
conducted  and  carried  on  in  pursuance  of  and  in  conformity 
with  said  Statutes.  That  said  Statutes  were  written  in 
the  Latin  language*  and  were  in  manuscript  at  the  time 
when  they  were  so  given  to  said  College  as  aforesaid,  and 
the  same  had  never  been  printed  or  published ;  but  copies 
in  manuscript  had  been  made  for  the  use  of  the  President 
and  Senior  Fellow  of  said  College,  and  a  copy  in  manu- 
script appeared  to  have  been  deposited  among  other 
documents  and  archives  belonging  to  the  said  University 
in  the  Bodleian  Library  at  Oxford  aforesaid,  but  when 
or  by  whom  such  copy  was  so  deposited  plaintifls  were 
unable  to  set  forth  or  discover.  That  plaintiff  Martin 
Joseph  Routh  as  President,  and  plaintifib  and  the  other 
Scholars  of  said  College  had  in  themselves  the  sole  and 
exclusive  property  in  the  manuscripts  of  said  Statutes  and 
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^^9.  the  custody  and  safe  keeping  thereof,  for  the  use  and 
Maodalsn  goyernment  and  regulation  of  said  College;  and  that  no 
WatoT'  *'  person  had  a  right  to  print,  publish,  or  divulge  the  contents 
of  said  Statutes  without  the  consent  of  plaintiflb  and  the 
other  Scholars  of  said  College  as  aforesaid ;  and  great  in- 
convenience and  irreparable  mischief  would  ensue  to  said 
College  and  to  plaintift  and  the  future  Presidents  and 
Scholars  of  said  College,  or  those  who  should  have  the 
future  government  of  said  College  and  the  management  of 
the  affiiirs  thereof,  by  the  publication  of  the  aforesaid  Sta- 
tutes. That  the  defendant  was  for  some  time  one  of  the 
Fellows  of  Trinity  College  in  said  University,  but  that  he 
had  lately  been  deprived  of  his  Fellowship ;  and  that  since 
he  had  been  so  deprived  of  his  Fellowship  he  had  expressed 
his  determination  to  publish  the  several  Statutes  relating 
to  the  Colleges  in  said  University,  and  amongst  others  the 
Statutes  of  said  College  of  which  plaintifib  were  the  Presi- 
dent and  Scholars  as  aforesaid.  That  plaintiflb  had  lately 
been  informed,  as  the  facta  were,  ihat  the  said  defendant 
had  for  some  time  past  occupied  himself  in  taking  a  copy 
of  the  aforesaid  Statutes  of  the  College  of  St.  Mary  Mag- 
dalen aforesaid  from  the  copy  thereof  so  deposited  in  the 
Bodleian  Library  as  aforesaid ;  and  that  he  had  completed  the 
making  of  such  copy  and  had  the  same  in  his  possession ;  and 
he  had  translated,  or  caused  to  be  translated,  into  English 
and  had  advertised  said  Statutes  for  publication  with  an 
English  translation  and  commentary,  and  had  commenced 
printing  the  Statutes  and  the  translation  thereof,  and  he 
threatened  and  intended  forthwith  to  have  the  same  printed 
and  published  with  comments  thereon  (a).  The  bill  charged 
that  under  the  circumstances  aforesaid  the  plaintiils  had 
laid  a  case  before  Sir  Charles  Wetherell  for  his  opinion  as 
to  the  right  of  said  defendant  to  publish  said  Statutes, 
and  he  had  given  it  as  his  opinion  that  the  said  defendant 
had  no  right  whatever  to  publish  the  same;  That  such 
ease  and  opinion  were  communicated  to  said  defendant  on 
the  1 1th  of  that  instant  month  of  October,  1839,  by  plaintiflb 
(fl)  See  the  note^  post,  page  275. 
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Edward  EHerton  and  Richard  Clarke  Sewell,  and  he  was  l^M- 
thereupon  requested  to  desist  from  printing  or  publishing  Maodaun 
said  Statutes  so  advertised  to  be  published  by  him  as  afore-  ^J^*  ^' 
said,  but  said  defendant  had  refused  to  comply  with  such 
request.  That  defendant  had  addressed  to  the  plaintiff, 
Edward  Ellerton,  a  letter,  which  was  as  follows: — ^^  Bodleian 
Libraiy,  Oct.  12th,  1839.  Reverend  Sir,  since  I  had  the 
pleasure  of  seeing  you  yesterday  I  have  perused  Sir 
Charles  Wethereirs  opinion  on  Mr.  SewelFs  case,  re- 
turned herewith.  I  have,  with  my  best  attention,  looked 
at  the  Bodleian  Statutes,  and  considered  the  opinion  as 
one  of  morality  and  good  feeling,  and  finding  no  reason  of 
law  or  conscience  against  my  intention  of  publishing  Mag- 
dalen Statutes,  as  the  first  in  a  series  of  all  the  codes,  I 
am  resolved  to  maintain  that  intention.  As  insinuations 
have  been  thrown  out  to  the  contrary,  I  may  perhaps 
be  allowed  to  add  that  I  am  not  goitig  to  make  any 
invidious  comparisons  between  the  Statutes  and  practice 
of  your  house  for  two  reasons,  either  of  them  sufficient 
of  itself;  first,  I  know  of  none,  if  any  such  there  be,  for  I 
have  ever  disdained  to  seek  after  offences ;  and  secondly, 
because  it  would  be  against  my  general  plan,  which  is,  and 
has  ever  from  the  very  first  thought  been,  to  publish  the  • 
other  codes  without  any  such  invidious  observations,  and 
to  make  no  exception  as  to  Magdalen  College.**^  That 
said  defendant  persisted  in  his  avowed  intention  to  print  and 
publish  the  Statutes  of  the  said  College  of  St.  Mary  Mag- 
dalen, and  that  he  had  in  his  possession  or  power  various 
parts  of  the  said  Statutes  already  printed,  and  the  trans- 
lation thereof,  and  the  proof  sheets  of  other  parts  thereof. 
That  said  Statutes  had,  as  before  stated,  never  been 
printed  or  published,  but  still  remained  the  private  pro- 
perty of  said  College,  and  that  the  deposit  of  a  manuscript 
copy  of  the  said  Statutes  in  the  Bodleian  Library,  in  case 
the  same  was  deposited  there,  was  for  the  purpose  of  pre- 
servation and  safe  custody,  and  not  for  the  purpose  of  pub- 
lication ;  and  that  the  circumstance  of  a  manuscript  copy  of 
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,     ^^^^-        the  said  SUtutes  being  found  in  the  Bodleian  Library  did 

Maodalbn       not  entitle  the  said  defendant  to  copy  and  print  and  publish 

^oLMosv.       ^.j  Statutes.    That  the  other  scholars  of  said  CoUege 

were  very  numerous,  and  that  it  would  be  very  inconye* 

nient  to  make  them  parties  to  the  suit  (a). 

The  statements  and  charges  in  the  bill  being  verified  by 
affidavit,  the  Master  of  the  Rolls  on  the  21st  October,  1839, 
granted  an  injunction  ex  parte  to  restrain  the  defendant 
from  printing,  publishing,  or  causing  to  be  printed  and 
published,  the  statutes  aforesaid,  or  any  of  them  or  any 
part  thereof,  or  any  translation  thereof  or  of  any  part 
thereof,  until  the  defendant  should  fully  answer  the  plain- 
tiflb^  bill,  or  the  Court  make  other  order  to  the  contrary. 

The  defendant  on  the  14th  of  December  filed  his  answer 
to  the  bill,  the  material  passages  whereof  were  as  follows : 
— That  in  or  about  the  year  1479,  the  sud  Wm.  Patten, 
Bishop  of  Winchester,  did  deliver,  or  cause  to  be  delivered, 
some  copies  of  the  aforesaid  Statutes  to  the  aforesaid 
College  of  St.  Mary  Magdalen,  there  to  be  preserved  and 
kept  in  the  manner  pointed  out  by  the  Statutes,  and  did 
also  deliver,  or  cause  to  be  delivered  to  the  Senior  Dean  of 
said  College,  a  copy  of  said  Statutes,  with  said  Wm. 
Patten'^s  autograph  therein,  in  the  words  following: — '<  This 
is  the  Dean'^s  copy,^^  and  that  such  last-mentioned  copy  was 
for  many  years  in  the  possession  of  a  tenant  of  said  Col- 
lege, and  was  some  time  since  delivered  to  the  said  plaintiff, 
Martin  Joseph  Routh,  and  was  then  in  the  possession  of 

Three  raemberi       (a)  Every  body  is  aware  that  open  to  inconvenience.  See  Bktek' 

fil*^X™**^°  Magdalen  College  is  a  Corpora^  bum  v.  Jq^stm,  3  Swanst.  137. 

behalf  of  them-  ^^^>  ^^  ^^®  ^^  might  of  course  The  recent  case  of  the  Manchester 

selves  and  the     have  been  filed  by  the  Corporation  Victoria  Park  Company,  Fots  v. 

other  members,  instead  of  being  filed  by  three  Harbotile,  2  Hare,  461,  was  an 

members  of  the  Corporation  on  unsuccessful   attempt   by   some 

behalf  of   themselves    and   the  shareholders  in  an  incorporated 

others.    The  reporter  has  occa-  company  to   sustain  a  suit  on 

sionally  seen  suits,  in  which  the  behdf  of  themselves  and  all  the 

bill  was  filed,  not  by  the  Corpora-  other  shareholders,  except  those 

tion,  hut   by  all  the  individual  who  were  made  defendants. 

members  of  it.    The  practice  is 
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said  College.  That  defendant  was  unable  to  set  forth  1839. 
whether  said  copies,  or  either  of  them,  or  whether  the  Maodalbn 
original  of  said  statutes  for  the  regulation  and  government  ^'''^^'  ^* 
of  said  College,  which  as  defendant  believed  was  preserved 
and  returned  to  said  Wm.  Patten,  or  whether  all  the  three, 
ought  to  be  treated  and  considered  as  originals  (a).  That 
defendant  submitted  whether,  in  the  circumstances  therein 
appearing,  there  was  any  property,  or  right  of  property, 
directly  or  indirectly  in  said  Statutes,  save  only  in  or  to 
the  parchment,  or  other  material,  on  which  the  same  was 
written ;  but  in  case  this  Honourable  Court  should  be  of 
opinion  that  there  was,  or  could  be,  any  property  or  right 
of  property,  directly  or  indirectly,  in  or  to  said  Statutes, 
other  than  in  or  to  the  parchment,  or  other  material,  on 
which  the  same  was  written ;  then  defendant  submitted 
that  any  such  property,  or  right  of  property,  was  either  in 
the  personal  representative  of  said  Wm.  Patten,  if  any  such 
there  were,  or  having  been  in  the  said  Wm.  Patten,  the  founder 
or  first  visitor  of  said  College,  the  samp  since  his  death  had 
been  in  the  successive  Bishops  of  Winchester,  his  succes- 
sors and  the  visitors  of  said  College.  That  manuscript 
copies  of  the  said  Statutes  had  been,  as  defendant  believed, 
at  various  times  made,  advertized,  and  published ;  and  that 
one  of  such  copies,  which  appeared  to  have  been  made  in 
the  year  1690,  was  in  the  British  Museum  (&)  ;  and  that 
there  was  another  manuscript  copy  of  the  said  Statutes  in 
the  British  Museum .  That  the  defendant  had  found  both  the 
said  copies  in  the  British  Museum,  and  that  they  corres- 

(a)  According  to  the  transla*  including  the  statutes  and  ordi- 

tion  of  the  statutes  published  by  nances,  should  be  deposited. 

Mr.  Ward,  pages  138  and  139«  (b)  See  the  next  note.    There 

the  founder  ordained  that  in  one  are,  as  the  answer  states,  two  MS. 

chest  strong  and  safe,  and  having  copies  of  the  Magdalen  College 

three  different  locks,  the  original  Statutes  in  the  British  Museum, 

charters  and  muniments,  inclu-  The  age  of  one  does  not  appear  to 

ding  the  original  book  of  the  be  known.  The  transcriber.  Lord 

statutes,  should  be  deposited;  and  Anglesey,  gives  us  the  age  of  the 

in  another  chest  copies  of  such  other — 1677,  and  not  1690. 
charters  and  other  documents. 
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^  ^^^'  ^  ponded  with  and  were,  as  he  believed,  exactly  the  saoie  as  the 
Maodalbn  one  in  the  Bodleian  Library  before  mentioned,  and  such  two 
Wab^'  *''  copies  formed  part  of  the  Harleian  collection  of  manuscripts 
in  the  British  Museum ;  and  that  the  printed  catalogue  of 
the  Harleian  collection  was  published  more  than  thirty  years 
ago,  and  defendant  had  no  doubt  but  that  a  printed  copy 
of  such  catalogue  had  been  in  the  Library  of  such  Collq^e 
for  more  than  thirty  years ;  and  he  submitted  that  the  fact 
of  such  two  copies  being  and  having  been  in  the  British 
Museum  must  be  presumed  to  have  been  known,  as  the 
defendant  believed  the  fact  to  be,  to  the  Preddent  and 
Fellows  of  SMd  College  for  at  least  thiHy  years  (a).  That 
the  one  of  such  two  copies,  if  not  both,  never  was  in  the 
possession  of  the  said  College,  and  tiiat  such  two  copies 
had  been  for  many  years,  and  were  then,  open  to  the 
inspection  of  the  public ;  and  that  the  persons  (who  were 
numerous),  who  had  access  to  the  reading  room  of  the 
British  Museam,  were  allowed  to  make  extracts  from  or 
translat'O  the  manuscripts  therein  contained ;  and  that  the 
Trustees  of  the  British  Museum  claimed  and  exercised  the 
right  of  giving  permission  to  copy  the  whole  of  any  given 

(a)  The  Catalogue  of  the  Bar*  aevenl  Colleges  and  Balls.    One 

leian  MSS.  here  alluded  to  was  manuscript  is  thus  described  in 

printed  under  the  authority  of  the  the  Catalogue  of  1759:— Codex 

Commissioners  on  the  Public  Re*  Chartaceus  in  fol.  recenti  manu 

cordsof  the  Kingdom  in  1808,  and  descriptns,  in  quo  nomen  suum 

immediately  after  publication  co-  scripsit  Vir  pmdarissimus  Ar- 

pies  were  presented  to  the  Libraries  thurus  Annesley,  Comes  de  An- 

of  all  the  Colleges  of  Oxford  and  glesey,    17    die   Augnsti,    A.D. 

Cambridge.    At  the  head  of  this  1677»  cum  hac,  qvm  seqoitur. 

Catalogue  is  the  preface  to  a  cata-  Epigraphe — "  llie    Statutes    of 

logue  of  the  same  collection,  pub>  Magdalen  College^  I  copyed  out 

lished  by  order  of  the  Trustees  of  of  one  lent  me  by  my  son  Richard 

the    British    Museum  in    1759.  Annesley,  August  and  September^ 

That  preface  is  reprinted  in  C.  P.  1677.''    The  other  manuscript  is 

Cooper  on  the  Public  Records,  thus  described :  "  The  statutes  of 

It  states  (see  the  last»mentioned  Magdalen    College  [Oxford]  in 

work,  vol.  i.  page  82)  that  the  Latin/'     Both  these  MSS.  are 

collection  contains  statutes  of  the  described  in  the  same  way  in  the 

two  Universities,  and    of  their  catalogue  of  1808. 


REPORTS  IN  CHANCERY.  371 

nnDuscript  in  that  collection  according  to  their  own  dis-  i^S^* 
cretion.  That  defendant  had  been  informed  by  the  Rev.  Maosalbk 
Dr.  Bliss,  Keeper  of  the  Archives  at  the  Bodleian,  and  ^j[^"'' 
formerly  Under  Librarian  there,  that  the  Rev.  Dr.  Raw- 
Unson,  once  of  St.  John's  College  in  Oxford,  made  in 
his  lifetime,  and  also  by  will  and  codicil  bearing  date 
in  or  abont  1753  or  4,  several  donations  of  books  and 
manuscripts  to  the  Bodleian  Library,  and  amongst  them  of 
the  copy  of  said  Statutes  of  Magdalen  College  deposited  in 
SDch  Library  ;  and  that  such  books  and  manuscripts  were 
under  the  control  of  the  Librarian  of  the  Bodleian  Library, 
and  not  of  the  Keeper  of  the  Archives  there;  and  such  copy 
of  said  Statutes  had  been  since  1754  open  to  the  inspection 
of  all  Masters  of  Arts  of  the  University,  and  under  certain 
regulations  to  all  the  public ;  and  in  order  to  facilitate  such 
inspection  of  Dr.  Rawlinson's  books  and  manuscripts  there 
was  a  manuscript  catalogue  of  such  collection  in  the  Bod- 
leian Library,  in  which  catalogue  mention  is  made  of  said 
manuscript  copy  of  said  Statutes  (a).  That  defendant  was 
convinced  from  the  Statutes  themselves,  and  he  therefore 
submitted  to  the  Court  that  the  public  were  interested  in 
the  said  Statutes  being  made  public,  inasmuch  as  they  re- 
gulated and  determined  the  right  to  degrees  in  said  College, 
and  other  measures  in  which  the  public  were  deeply 
interested,  and  such  Statutes  were  by  one  of  the  clauses 
thereof  directed  to  be  publicly  and  distinctly  read  amongst 

(a)  In  the  Appendix  to  the  of  the  Statutes  of  Magdalen  Col- 
Report  of  the  Committee  of  the  lege  was  comprehended  in  this 
House  of  Commons  on  the  Public  injunction.  The  same  must  there- 
Records,  1800,  is  a  Catalogue  of  fore  be  considered  as  having  been 
the  Rawlinson  MSS.  but  no  men-  open  for  inspection  somewhat 
tion  is  made  in  it  of  a  copy  of  the  later  than  the  time  mentioned  in 
Statutes  of  Magdalen  College,  the  answer  (see  Chalmers'  Bio- 
That  Catalogue  is  obviously  very  graphical  Dictionary).  The  reader 
imperfect.  Rawlinson  died  in  will  pardon  such  notes  as  these, 
1756.  AH,  or  great  part  of  the  when  reminded  that  they  come 
manuscripts,  were  to  be  locked  up  from  one  who  is,  as  Rawlinson 
until  seven  years  after  his  death,  was,  a  Fellow  of  the  Antiquarian 
It  seems  probable  that  the  copy  Society 

t2 
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1839^^  the  President,  Fellows  and  Scholars  of  said  College  at  three 
Magdalbn  several  meetings  in  each  and  every  year,  and  it  was  directed 
wli^?"  "'  ^-^^  ^^  Fellow  or  Scholar  of  the  College  should  absent 
himself  from  the  aforesaid  meetings.  That  said  Statutes 
were  not  at  any  time  given  to  the  President  and  Scholars 
or  to  said  College,  and  that  they  were  not  the  private  or 
exclusive  property  of  said  College,  although  a  copy  or  copies 
thereof  were  delivered  as  aforesaid,  to  be  referred  to  for  the 
regulation  and  government  of  said  College.  That  it  was 
submitted  to  the  judgment  and  decision  of  the  Court 
whether  the  University  of  Oxford  in  respect  of  the  Bodleian 
Library  had  not  the  sole  right  of  property  in  the  manuscript 
copy  of  the  Statutes  so  deposited  there ;  and  whether  the 
Trustees  of  the  British  Museum  had  not  the  sole  right  of 
property  in  the  manuscript  copies  of  the  said  Statutes  de- 
posited in  such  Library ;  or  what  were  the  rights  of  said 
University  and  the  members  thereof  in  or  to  said  copy  in 
the  Bodleian  Library ;  and  what  were  the  rights  of  the  said 
Trustees  and  the  public  in  or  to  the  copies  of  said  Statutes 
in  the  British  Museum.  That  it  was  submitted  that  any 
person  had  a  right  to  print,  publish,  or  divulge  the  contents 
of  the  Statutes  in  the  bill  mentioned  without  the  consent 
of  said  plaintiff  and  the  other  Scholars  of  said  College. 
That  defendant  was  for  six  years  a  Fellow  of  Trinity  Col- 
lege in  said  University  of  Oxford ;  and  that  towards  the 
latter  end  of  1834,  when  the  statutory  time,  as  was 
alleged,  had  arrived  for  his  electing  either  to  take  Holy 
Orders  or  not,  he,  defendant,  had  a  right  to  continue  as  a 
Lay  Fellow,  and  appealed  to  the  Visitor,  who  stated  that 
within  a  reasonable  time  he  must  elect  to  take  Orders  or 
resign  his  Fellowship ;  and  on  Trinity  Monday  1835,  in  the 
Chapel  of  said  College  and  in  the  presence  of  the  Collegiate 
Body,  he,  the  defendant,  did  decline  to  take  Holy  Orders 
and  did  tender  the  resignation  of  his  Fellowship,  since 
which  period  said  Visitor  had  declared  that  defendant  did 
then  cease  to  be  a  Fellow.  That  (other  than  and  save  as 
aforesaid)  he  had  not  lately  or  at  any  time  been  deprived  of 
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his  said  Fellowship.  That  besides  the  copy  of  the  Statutes  1839. 
of  Magdalen  College  thereinbefore  mentioned  there  were  magdalsn 
in  the  Bodleian  Library  copies  of  the  Statutes  of  other  ^"J*o«  *• 
Colleges  as  well  of  the  University  of  Cambridge  as  of  the 
University  of  Oxford  (a).  That  the  deposit  of  a  manuscript 
copy  of  said  Statutes  in  the  Bodleian  Library,  in  case 
same  was  deposited  there  as  mentioned  in  the  bill,  was  not 
for  the  purpose  of  preservation  and  safe  custody,  but  on  the 
contrary  defendant  submitted  and  insisted  that  such  deposit 
as  aforesaid  in  the  Bodleian  Library  was  for  the  purpose 
of  public  inspection  and  information ;  inasmuch  as  all  the 
books  and  manuscripts  in  the  Bodleian  Library  are  there 
for  the  purpose  of  public  inspection,  and  extracts,  copies, 
and  translations  thereof  were  continually  permitted  to  be 
taken,  and  as  defendant  believed  always  by  Masters  of 
Arts  of  said  University,  and  that  the  defendant  took  his 
degree  of  Master  of  Arts  in  Trinity  College  aforesaid  in 
1827.  That  it  was  submitted  whether  the  mere  circum- 
stance of  a  manuscript  copy  of  said  Statutes  being  found 
in  the  Bodleian  Library  entitled  defendant  to  copy  and 
print  and  publish  said  Statutes. 

Mr.  Cooper  and  Mr.  Harwood  now  moved,  upon  the 
coming  in  of  the  answer  and  upon  the  statements  therein 
contained,  that  the  aforesaid  injunction  might  be  dissolved. 

Sir  Charles  Wethtrell  and  Mr.  K.  8.  Parker  for  the 

plaintiffs  stated,   that  although  they  should  have  been 

prepared  to  support  the  injunction  had  the  facts  been  such, 

or  substantially  such,  as  were  set  forth  in  the  bill  and 

the  affidavit  in  support  of  it,  yet  they  felt  it  would  be  a 

fruitless  occupation  of  the  time  of  the  Court  to  attempt  to 

(a)  Mr.  Ward,  when  he  filed  the  Statutes  of  most  of  the  Colleges 

his  answer,  does  not  appear  to  of  Oxford  and  Cambridge  in  repo- 

have   been    aware   that  Hearne  sitories  public  and  private,  quite 

published  in  the  Appendix  to  one  beyond  their  control.    The  sta* 

of  bis  numerous  works  the  Sta-  tutes  of  several  of  the  Colleges  of 

tutes  of  Oriel  College— Ordina-  Cambridge  had  been   published 

tionesCollegiiOrielensis.  £  codice  long  before  the  date  of  Mr.  Ward's 

MS.  veteri  penes  Editorem.    The  answer, 
writer  has  seen  old  MS.  copies  of 
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support  the  injunction  upon  the  facts  alleged  by  the  answer, 
the  accuracy  of  which  in  the  main  they  were  not  instructed 
WaS! "  ••       to  call  in  question. 

The  Majbtbb  of  thb  Rolls  said  that  the  counsel  for  the 
plainti£&  were  well  aware  of  the  hesitation  with  which  he 
had  granted  the  injunction.  He  anticipated  at  the  time 
that,  in  all  probability,  it  would  not  be  possible  to  sustain  it. 
He  felt,  however,  that  it  was  a  case  for  investigation. 
When  application  was  made  to  him  for  such  an  injunction 
he  was  always  disposed  to  accede  to  the  application  where 
little  mischief  could  arise  by  the  granting  of  the  injunction 
ex  parte,  and  on  the  other  hand  irreparable  injury  might 
ensue  were  the  injunction  refused.  He  believed  that  in  the 
present  instance  it  would  be  found  that  he  had  not  departed 
from  this  rule.     Injunction  dissolved. 


The  following  are  copies  of  the  case  laid  before  Sir  Charles 
Wetherell,  and  of  his  opinion,  both  of  which  are  referred  to  in 
the  bill.  It  should  be  mentioned  that  the  extracts  from  the 
statutes  were  given  in  Latin,  but  so  badly  transcribed  in  the  copy 
as  to  be  almost  unintelligible,  and  in  consequence  the  words  of 
Mr.  Ward's  translation  have  been  substituted. 

Case  and  opinion : — The  Statutes  of  Magdalen  Coll^,  Oxford, 
have  never  as  yet  been  published.  MS.  copies  of  them  are  pre- 
served in  the  College  for  the  use  of  the  President  and  other 
officers,  and  it  appears  a  copy  of  them  has  been  deposited  in 
the  Bodleian  Library.  It  has  always  been  considered  by  the 
Members  of  the  College  that,  according  to  the  intention  of  the 
founder,  these  Statutes  were  to  be  kept  secret,  or  at  least  not 
to  be  unnecessarily  published  to  the  world.  Thus  in  the  Statute 
concerning  the  secret  and  safe  keeping  of  the  evidences,  muni- 
ments, and  other  writings,  the  following  passage  occurs.  After 
providing  for  the  safe  custody  of  Collegiate  papers,  the  founder 
proceeds  thus  :— ''  Moreover  we  strictly  inhibit  the  President, 
and  all  and  each  of  the  Fellows  and  Scholars  of  our  College 
from  being  over  ready  and  hasty  in  displaying  their  eridencea 
or  any  copy  thereof,  and  especially  those  wherein  the  estate 
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or  title  of  the  possessions  of  the  College  is  touched ;  hut  such         IB39. 

showing  is  only  to  take  place  on  ripe  deliberation^  when  some  Mao»aijik 

urgent  and  very  necessary  reason  moves  them  thereto,  and  also  Coixsob  ». 

with  the  prudent  adrice  of  those  in  whom,  above  all  other  men,  W^*"** 

they  confide,  that  too  curious  imaginations  and  contrivances  and 

the  perils  which  may  follow  thereby  be  thus  eschewed  (a)." 

The  Fellows  of  the  College  are  likewise  sworn  to  keep  the 

College  secrets      It  is  apprehended  that  the  Statutes  of  the 

College  would  be  embraced  by  the  word  "Evidentiee,*'  and  that 

any  unnecessary  publication  of  them  by  the  whole  body,  much 

less  by  an  individual,  would  be  a  breach  of  the  word  and  spirit 

of  the  Statutes.     As  has  been  before  stated,  a  copy  of  the 

Statutes  exists  in  the  Bodleian  Library.     When  and  by  whom 

placed  there  does  not  appear.     That  it  could  not  have  been 

placed  there  for  the  purpose  of  publication  appears  pretty  evident; 

probably  it  was  deposited  there  as  forming  part  of  the  Archives 

of  the  University.     It  seems,  however,  that  Mr.G.  R.  M.  Ward, 

late  FeUow  of  Trinity  College,  Oxford,  who  has  recently  been 

deprived  of  his  Fellowship  by  virtue  of  some  Statutes  of  that 

body,  is  desirous  of  publishing  a  series  of  Collegiate  Statutes, 

thinking  no  doubt  that  by  calling  the  attention  of  the  public  to 

the  alterations  and  variations  between  the  strict  letter  of  the 

Statutes  in  some  cases  and  the  practice,  which  change  of  times  and 

circumstances  has  rendered  necessary,  he  may  lay  the  ground  for 

some  parliamentary  or  other  inquiry,  and  thus  revenge  on  the  whole 

body  the  injuries  he  fancies  he  has  sustained  in  his  own  person. 

He  has  accordingly  commenced  by  transcribing  and  translating 

the  Statutes  of  Magdalen  College  from  the  copy  in  the  Bodleian 

Library,  to  which  he  has  added  his  own  commentary  (6),  and  the 

work  it  is  understood  is  now  in  the  press.     There  is  no  proba- 

(a)  The  reader  who  may  be  delight  in  illustrating  it  by  some 

curious  on  such  a  point  will,  upon  striking  anecdotes, 

reference  to  the  statutes,  page  139  (b)    Mr.    Ward's    publication 

of  Mr.  Ward's  edition,  probably  contains  no  commentary.    It  is 

think    that    this    inhibition  was  simply  a  translation  of  the  Sta- 

meant  only  to  apply  to    docu-  tutes,  to  which  he  has  prefixed  a 

ments  in  the  nature  of  title  deeds,  few  lines  stating  his  object.    The 

The  danger  of  allowing  an  in-  copy,  used  upon  the  motion  for 

spection  of  writings  of  that  kind  dissolring  the   injunction,    now 

when  there  was  no  such  law  of  forms  part  of  the  collection  of 

limitation  of  actions  as  we  have  pamphlets,  which  the  reporter  has 

at   present,    is   well   known   to  been  allowed  to  present  to  lin- 

Iswyers.     Lord  Eldoa  used  to  coin's  Inn  Library. 
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1839.  bilitj  that  any  remonstrance  will  have  the  effect  of  inducing  him 
Magdalen  ^  ^^^  ^^  P^"  Without  for  a  moment  conceding  that  there  is 
CoLLSGE  V.  any  thing  in  the  present  administration  of  the  College  repugnant 
^^^^*  to  the  spirit  of  the  Statutes^  it  must  be  conceded,  and  indeed  it 

is  notorious,  that  the  practice  in  this  as  in  every  other  CoUege  in 
the  University,  has  in  some  instances  deviated  from  the  letter  of 
the  Statutes,  and  it  will  be  readily  conceived  that  a  publication 
of  this  fact,  with  all  the  comments  and  exag^rations  with  which 
it  would  be  doubtless  given  to  the  world,  would  be  highly  incon- 
venient and  injurious  to  the  best  interests  not  only  of  the  College 
but  of  the  University.  The  President  and  Fellows  of  Magdalen 
College  are,  therefore,  most  aniious  to  know,  whether  there  is  any 
means  of  restraining  Mr.  Ward  from  proceeding  in  the  pubHcation. 
It  will  doubtless  be  contended  by  Mr.  Ward,  that  the  original 
MS.  having  been  deposited  in  the  Bodleian  Library,  to  which  as 
a  member  of  the  University  he  had  access,  and  which  he  had  liberty 
to  copy,  he  has  also  Hberty  to  publish.  A  very  grave  question 
may  arise,  whether  he  had  liberty  to  copy  the  MS.  at  all.  But 
supposing  him  to  have  had  such  liberty,  it  is  submitted  that  the 
liberty  so  given  could  have  been  only  for  hb  own  private  use,  and 
that  the  case  would  fall  within  the  principles  recognized  in  the 
Duke  of  Queenaberry  v.  Shebbeare^  2  Eden,  329>  in  which  an 
injunction  was  granted  to  restrain  the  printing  of  an  unpublished 
MS.,  a  copy  of  which  had  been  by  the  representative  of  the 
author  given  to  a  person  under  whom  defendant  claimed,  but 
not  with  the  intention  that  he  should  publish  it.  Sir  Charles 
WethereU  is  therefore  requested  to  advise : — 

1st.  Whether  there  are  any  grounds  for  applying  to  the 
Court  of  Chanceiy  for  an  injunction  to  restrain  Mr.  Ward 
from  the  publication  in  question. 

*'  I  am  of  opinion  that  the  College  ought  to  file  a  bill,  praying 
for  an  injunction  to  restrain  the  publication  of  their  Statutes ; 
and  I  think  the  Court  of  Chancery  must,  on  several  principles, 
grant  an  injunction  to  restrain  Mr.  Ward  from  publishing  his 
purposed  publication." 

2nd.  If  so,  whether  the  bill  for  an  injunction  shall  be  filed 
by  the  Chancellor  of  the  University  as  for  an  infringement 
of  the  rights  of  the  University,  or  by  the  President  and 
Fellows  of  Magdalen  College. 

'*I  think  the  bill  should  be  filed  by  the  College  alone,  as 
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plaintifF  against  Mr.  Ward.    Whether  it  may  or  may  not  be         1B39. 
necessary  hereafter  for  the  University  in  its  corporate  capacity  to  maodalkn 
be  made  a  party  to  the  bill,  must  depend  upon  circumstances.  Collxob  r. 
I  do  not  understand  upon  what  principle  Mr.  Ward  as  a  M.A.  ^^^^* 
can  claim  a  right  to  publish  the  Statutes  of  Magdalen  College, 
because  a  MS.  of  those  Statutes  happens  to  be  accidentally  found 
amongst  the  MSS.  in  the  Bodleian  Library.     I  think  he  can  have 
no  such  right." 

3rd.  Whether  such  an  application  might  be  made  to  the 
Chancellor  of  the  University,  in  his  Chancellor's  Court 
at  Oxford. 

*'  I  think  the  proceedings  should  be  in  the  Court  of  Chancery." 

4th.  To  advise  generally. 

**  I  have  above  recommended  the  College  to  file  a  bill  praying 
for  an  injunction,  and  at  present  nothing  further  occurs  to  me. 
But  it  may  be  desirable  before  a  bill  is  filed,  to  inform  Mr.  Ward 
of  the  view  which  the  Society  takes,  and  to  require  him  not  to 
compel  them  to  take  an  adverse  proceeding. — Charles  Wetherell, 
Oxford.     October  10,  1839." 


1847. 
TAYLOR  V.  THOMAS.  ^   ^"';"'    > 

Tatlor  9. 
Thomas. 
Mr.   Cooper  moved  on  the  part  of  the  plaintiff  that  an  A  plea  to  the 

order  of  one  of  the  Vice-Chancellors,  allowing  a  plea  of  been  allowed 

a  release  to  the  whole  bill  and  dismissing  it,  might  be  ?^-^^**^*^tted 

discharged,  and  that  the  plaintifF  might  be  at  liberty  to  file  to  appear  at 

a  replication  to  the  plea.      The  plaintiff  relying  upon  in^co^uence 

information  communicated  by  a  gentleman  in  the  office  of  ^q"^*^^^ 

the  Clerks  of  Records  and  Writs  respecting  the  practice,  to  the  practice 

received,  as  he 
alleged,  from 
one  of  the  officers  of  the  Court. — ^This  does  not  con- 
stitute  that  kind  of  surprise  that  the  Court  will,  upon 
motion,  discharge  the  order  allowing  the  plea. 
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^^^'  but  which  informatioQ  had  turned  out  to  be  enoneouB,  had 
TATMm  9,  omitted  to  appear  when  the  plea  came  on  to  be  heard,  and 
the  order  sought  to  be  discharged  v^as  taken  upon  an 
affidavit  of  service.  Had  the  plaintiff  been  present  it  was 
not  his  intention  to  argue  the  plea,  which  was  admitted 
to  be  correct  in  form,  but  simply  to  undertake  to  file 
a  replication.  The  plaintiff  had  been  taken  by  surprise 
in  consequence  of  the  information  given  to  him  by  one 
of  the  officers  of  the  Court. 

Mr.  James  appeared  in  opposition  to  the  motion. 
The  Lord  Chancellor  said  that  the  Court  might  upon 
motion  set  aside  an  order  of  this  kind,  in  the  same  way 
as  it  might  set  aside  any  other  order  where  there  was 
irregularity.  He  would  not  say  that  the  Court  uould 
not  set  aside  such  an  order  on  the  ground  of  surprise ;  but 
that  surprise  must  be  of  a  kind  different  from  that  alleged 
in  this  instance.  The  plaintiff  had  received  erroneous 
information  as  to  the  practice,  and  he  had,  as  he  stated, 
unfortunately  been  misled  by  it.  This  did  not  constitute 
surprise  of  the  kind  that  the  Court  would  interfere  in 
the  manner  now  asked.  It  was  in  some  cases  a  reason  for 
the  indulgence  of  the  Court,  but  indulgence  was  out  of  the 
question  where  such  an  order  as  this  was  drawn  up,  passed, 
and  entered.     The  motion  must  be  refused. 


The  Lord  Chancellor  expressed  a  doubt  whether  in  such  a 
I  as  the  foregoing  a  petition  of  rehearing  would  be  of  any  use 
to  the  plaintiff.  He  observed — ^it  was  admitted  that  the  plea 
was  good  in  form ;  and,  it  should  seem,  that  the  order  allowing 
it  and — there  being  no  undertaking  to  reply— dismissing  the  bill 
must  be  affirmed  on  a  rehearing. — If  instead  of  filing  a  new  bill  it 
should  be  determined^  under  circumstances  like  the  above,  to 
present  a  petition  of  reheaiing,  the  doubt  expressed  by  the  Lord 
GhanceUor  would  probably  be  thought  to  make  it  expedient  to 
accompany  the  petition  of  rehearing  by  an  interlocutory  applica- 
tion to  be  permitted  to  undertake  to  reply.  Consider  the  48th 
of  the  New  Orders  of  May,  1845.— See  the  ensuing  case. 
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As  long  as  the  deevee  is  in  minntes  it  is  in  the  power  of         1847. 

the  Conrt  to  deal  irith  the  cause  as  if  it  had  never  been  heard  at  t^ylou  ^. 

all,  and  of  course  to  order  it  to  stand  over  and  give  liberty  to  Thomas. 

a  party  to  go  into  further  evidence,  if  the  drcumstances  be  such  Bood  ▼.  Pimm. 

as  to  entitle  him  to  that  indulgence.     But  the  pontion  of  thii^  "^^  '^^a 

is  very  different  when  the  decree  is  no  longer  in  minutes,  but  has  ^^f^  ^^  irrogu- 

been  drawn  up,  passed,  and  entered.     It  is  true  the  practice  here  lanty  or  sur- 

enables  a  party  to  set  aside  a  decree  on  the  ground  of  irregularity,  ^'p^tiUon  of 

or  of  surprise  occasioned  by  the  fraud  or  bad  faith  of  the  other  re-hearing  and 

side,  as  at  law  the  practice  enables  a  party  on  such  grounds  j^^^i:^^^'^ 

to  get  rid  of  a  judgment  (a).      But  if  the  decree  has  been  where  the  de- 

resularhr  obtained,  and  no  fraud  or  bad  faith  can  be  imputed  to  *^"*  "  the  con- 
»i.»..  I  11         .  1     sequence  of 

the  other  side,  it  is  new  to  throw  out  that  there  is  any  mode  tame  defect  in 

of  getting  rid  of  such  decree  except  by  a  petition  of  rehearing.  *^«  proceed- 
In  that  respect  the  practice  of  this  Court  differa  from  that  of  the  ^' 
Courts  of  Common  Law,  which  it  is  well  known,  if  a  trial  has  not 
been  lost,  will  upon  an  affidavit  of  merits,  set  aside  a  regular 
judgment  upon  certain  terms.  Upon  the  petition  of  rehearing 
coming  on,  the  party  presenting  it  may  make  any  application, 
which  the  practice  of  the  Court  would  have  permitted  him  to 
have  made  upon  the  original  hearing ;  and  if  there  has  been  any 
slip,  which  might  have  been  then  remedied  by  an  interlocutory 
application,  there  is  nothing  to  prevent  that  interlocutory  apphca- 
tion  being  made,  notwithstanding  the  omission  to  make  it  on 
the  former  occasion.  Indeed  if  the  decree  has  been  the  con- 
sequence of  some  defect  in  the  proceedings,  which  can  only  be 
supplied  by  an  application  of  that  kind,  it  is  obvious  that  such 
application  must  be  made  simultaneously  with  the  cause  being 
reheard,  or  the  result  will  necessarily  be  the  same  as  before. 
Hood  V.  Pinm,  Y.  C,  June,  1830. 


The  circumstances  of  this  case  of  Hood  v.  Pimm  are  familiar  to 
the  profession.  From  a  mistake  of  counsel  the  will  had  not  been 
proved,  and  the  biU  was  consequently  dismissed.  There  was 
then  an  attempt  to  bring  the  cause  on  again,  notwithstanding  the 

(a)  The   question   of   setting  before  it  can  be  drawn  up,  passed, 

aside  for  irregularity,  or  surprise,  and  entered ;    and  if  there  has 

a  decree  drawn  up,  passed,  and  been  irregularity,  or  surprise,  it 

entered  can  seldom  arise ;  as  the  was  his  buriness  to  come  forward 

adverse    party,  in   general,  has  at  an  earlier  period, 
abundant  notice  of  the  decree. 
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dismissal ;  but  it  turned  out  that  the  decree  had  been  drawn  up, 
passed,  and  entered.  Upon  that  attempt  the  Court  expressed 
itself  as  above.  A  petition  of  rehearing  was  then  presented,  and 
when  it  came  on  to  be  heard  there  was  a  motion  for  liberty 
to  exhibit  interrogatories  to  prove  the  will.  The  motion  was 
supported  bj  an  affidavit  detailing  the  circumstances  of  the 
mistake,  and  after  a  long  argument  was  successful.  See  4 
Simons,  101. 


Three  persons 
contract  to  sell 
to  a  fourth  a 
piece  of  land, 
and  also  to  buy 
from  him  a 
piece  of  land — 
One  of  the 
three  abandons 
the  agreement 
— Specific  per- 
formance 
ncYcrtheless 
decreed. 


There  was  a  peculiaritj  in  the  case  of  Hood  v.  Pimm  which  it 
may  be  useful  to  mention.  Hood,  Potter,  and  Welch  had  agreed 
to  sell  to  Pimm  a  piece  of  ground,  and  Pimm  had  agreed 
to  sell  to  Hood,  Potter,  and  Welch  another  piece  of  ground ! 
Hood,  Potter,  and  Welch  filed  their  bill  against  Pimm  for  specific 
performance  of  the  agreement.  Soon  after  the  bill  was  filed. 
Potter  resolved  not  to  insist  upon  the  agreement,  and  he  applied 
to  have  his  name  struck  out  as  a  plaintiff,  which  the  Court 
ordered,  and  he  was  thereupon  made  a  defendant.  Sir  Edward 
Sugden  was  the  leading  counsel,  and  the  reporter  was  the 
junior  counsel  for  the  plaintifTs.  Both  counsel  entertained  some 
doubt  whether  they  should  be  able  to  sustain  the  bill.  The 
cause  came  on  for  hearing  before  the  Yice-Chancellor.  The 
objection  that  the  argument  had  been  abandoned  by  one  of 
the  parties,  who  had  contracted  jointly  with  the  plaintiffs,  was 
urged,  but  did  not  prevail ;  and  there  was  a  decree  that  the 
agreement  should  be  specifically  performed.  The  reporter  not 
long  ago  lent  his  notes  of  the  case  to  some  gentleman,  and  they 
have  never  been  returned. 


^011.  There  is  an  anonymous  case  1  Yes.  Jun.  93,  which  Is  cited  in 

1  Yes.  Jmi.  93.  our  books  of  practice,  and  has  often  perplexed  the  practitioner. 
Lord  Thurlow  is  reported  to  have  suggested  that  a  bill  of  review 
[a  supplemental  bill  in  the  nature  of  a  bill  of  review]  was  the 
remedy  under  the  circumstances  there  mentioned.  The  language 
attributed  by  Vesey,  Jun.  to  Lord  Thurlow  is — Certainly,  if 
by  a  clerical  misprision  [Mr.  Mitford*s  motion  was  on  the  ground 
of  surprise]  anything  was  inserted  in  the  order  [on  further 
directions]  as  by  consent  to  which  the  party  had  not  consented, 
there  must  be  some  way  of  rectifying  it,  and  he  should  suppose  it 
might  be  by  bill  of  review,  but  it  could  not  be  done  by  motion. 
He  might  as  well  take  upon  himself  to  alter  any  other  part  of  the 
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record. — Whether  where  there  exists  surprise  only,  a  party  could         1847. 
be  relieved  upon  motion  without  a  petition  of  rehearing,  will  it  is  jj^ylor  v 
apprehended  from  what  appears  aboTe»  depend  upon  the  quality  Thomas. 
of  the  surprise.     Consent  however  introduces  a  new  element, 
which  requires  a  separate  discussion,  an  opportunity  for  which 
will  probably  some  day  occur. 


V.  C.  Engl. 
1846. 

COOMBES  V.  WARWICK.  >      ^^     - 

COOMBBS  V. 

Mr.  Cooper  and   Mr.  Miller  for  the  plaintiff,  upon    a  An  application 

motion  being  made  by  the  defendant  to  dismiss  for  want  of  *®  *|**  Ma«ter 

•  11  !•       •  -1     1      1  •«!  '^^  leave  to 

prosecution,  stated  that  an  application  to  amend  the  bill  amend  the  bill 

had  been  made  to  the  Master,  who  refused  it,  and  it  was  ojjjrt^pon** 

then  renewed  by  way  of  appeal  before  his  Honour,  when  it  •PP«^  aifinns 

•  11  !•  T  'I'lii      ^^  Master's 

met  with  the  same  fate.     It  was  a  case  m  which,  when  the  decision- 
application  was  made  to  the  Master,  the  four  weeks  men-  ^^'Jfd^appUca* 
tioned  in  the  66th  Order  of  May,  1845,  had  already  expired ;  ^^^  *«  *hc 
and  the  plaintiff  conceiving  that  the  Orders  of  May,  1845,  ported  by  addi. 
ought  to  receive  the  same  construction  as  the  Orders  of  *'^°'*  •▼idcnce. 
April,  1828,  and  that  he  had  been  in  error  in  applying  to 
the  Master,  appealed  to  the  Lord  Chancellor.     The  Lord 
Chancellor,  however,  thought  with  respect  to  the  amend- 
ment of  bills,  that  there  was  that  distinction  between  the 
Orders  of  April,  1828,  and  those  of  May,  1845,  which 
Lord  Lyndhurst  had  pointed  out  in  Chrisfs  Hospital  v. 
Orainger{a) ;  and  that  the  decisions  upon  the  construction 
of  the  former  with  regard  to  the  amendment  of  bills  were 
not  applicable  to  the  latter,  and  the  consequence  was,  that 
all  applications  to  amend  the  bill  must  be  made  to  the 
Master  in  the  first  instance  (b).     The  plaintiff  had  therefore 

(a)  1  PhiU.  634.  There  are  questions  with  regard  to 

ijb)  The  case  upon  this  appeal  other  applications  to  the  Master, 

motion  will   be   reported  in   a  not  being   applications  for   the 

subsequent  part  of  this  volume,  amendment   of    bills,  which   it 
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^^^'  taken  out  a  second  warrant  before  the  Master,  for  leave  to 
CoousM  V.  amend  the  bill,  and  had  filed  further  affidavits  making  a 
new  case.  It  was  submitted  on  the  part  of  the  plaintiff, 
that  under  these  circumstances  the  motion  to  dismiss  ought 
to  stand  over  and  await  the  result  of  the  Master^s  decision 
as  to  the  amendment  of  the  bill  upon  the  new  application. 

Mr.  Spence^  Mr.  Stintotij  and  Mr.  Jervis  on  the  part  of 
the  defendants,  suggested  that  it  was  not  competent  to  the 
plaintiff,  having  already  applied  to  the  Master  who  had  re- 
fused the  application,  and  having  then  appealed  to  the  Court 
with  no  better  success,  to  go  to  the  Master  a  second  time. 

The  Vicb-Chancellor,  however,  said  that  he  had  never 
heard  that  an  interlocutory  application,  vAMx  had  failed, 
might  not  be  renewed  upon  a  new  case.  It  was  every 
day's  practice  to  come  to  the  Court  upon  motions,  which 
were  substantially  the  same  with  those,  which  had  he&i 
already  made,  and  upon  petitions,  which  were  substantially 
the  same  with  those,  which  had  been  already  presented, 
there  being,  however,  additional  evidence  in  support.  If 
that  was  the  practice  in  the  Court  he  thought  it  ought  to 
be  the  practice,  in  this  instance  at  least,  in  the  office  of  the 
Master.  In  his  opinion,  too,  it  nmde  no  difference  thai 
there  had  been  an  appeal  to  himself,  and  he  had  affirmed 
the  Master^s  former  decision.  The  motion  to  dismiss  must 
stand  over  for  the  present,  in  order  that  it  might  be  seen 
in  what  way  the  Master  would  deal  with  the  new  appli- 
cation. 


1847. 


11  Jan. 

The  Lord  ^^^^  plaintiff  having  made  a  second  application  to  the 

ChanceUoT  de-  Master  for  leave  to  amend  his  bill,  and  the  Master  havinir 

dines  in  caoseB,  ^                 ^                                                                              © 

depending  in  refused  it,  a  motion  was  made  by  way  of  appeal  before  the 

the  Vice-Chan-  ^^^  Chancellor  renewing  the  application, 
oellon,  to  hear 

S^I^°"?fr^^  i«  hardly  possible  will  not  soon      disposed  of,  before  patting    in 
orders  of  the  ^^^'^^  before  the  Lord  Chancellor,      print  his  account  of  the  above- 
Master  giving,  The  reporter  is  somewhat  desirom      mentioned  motion, 
or  refusing,  of  seeing  how  those  questiona  ai» 
leave  to  amend  "                   ^ 
hUls. 
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Mn  Cooper  and  Mr.  Miller  for  the  motion  referred  to 
the  3  &  4  Will.  IV.  c.  94,  ss.  18,  14  (a). 

Mr.  Spence^  Mr.  Stinton^  and  Mr.  Jervis  appeared  for 
the  defendant  in  opposition  to  the  motion,  and  in  support 
of  the  Master's  order. 

The  Lord  Chancsllor  said,  that  without  doubt  under 
the  first  of  the  two  sections  of  the  Act  for  regulating  the 
practice  of  the  Coinl  of  Chancery,  which  had  been  referred 
to,  parties  might  appeal  by  motion  from  the  order  made  by 
the  Master  to  the  Lord  Chancellor,  without  going  to  the 
intermediate  Court,  but  it  was  equally  without  doubt  that 
under  the  provisions  of  the  Vice-Chancellors'  Acts  (6),  the 


1847. 
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(a)  And  be  it  farther  enacted. 
That  the  Masters  in  Ordinary  of 
the  High  Court  of  Chancery  shall 
hear  and  determine  all  applica- 
tions for  time  to  plead,  answer,  or 
demur,  and  for  leave  to  amend 
bills,  and  for  enlarging  publica- 
tion, and  all  such  other  matters 
relating  to  the  conduct  of  suits  in 
the  said  Court  as  the  Lord  Chan- 
cellor with  the  advice  and  assist- 
ance of  the  Master  of  the  Rolls, 
and  Vice-Chancellor,  or  one  of 
them,  shall  by  any  general  order 
or  orders  direct,  in  such  manner, 
and  under  such  rules  and  regula- 
tions as  by  any  general  order  or 
orders  to  be  also  issued  by  the 
Lord  Chancellor,  with  the  advice 
and  assistance  aforesaid,  shall  be 
directed;  and  that  it  shall  be 
lawful  for  either  party  to  appeal 
by  motion  from  the  order  made 
on  such  application  to  the  Lord 
Chancellor,  Master  of  the  Rolls, 
or  Vice-Chancellor,  and  that  the 
order  made  on  such  appeal  shall 
be  final  and  conclusive. 

And  be  it  enacted,  That  no 
such  application  as  above-men- 
ioned  shall  in  future  be  heard 


by  any  of  the  Judges  of  the  said 
Court  of  Chancery,  except  on 
appeal  as  hereinbefore  provided. 

(b)  By  the  Act  creating  the 
Court  of  the  Vice-Chancellor  of 
England,  53  Geo.  III.  c.  24,  s.  2, 
it  is  enacted,  that  such  Vice-Chan- 
cellor shall  have  full  power  to 
hear  and  determine  all  causes, 
matters,  and  things,  which  shall 
be  at  any  time  depending  in  the 
Court  of  Chancery  of  England, 
either  as  a  court  of  law,  or  as  a 
court  of  equity,  or  incident  to  any 
ministerial  office  of  the  said  Court, 
or  which  have  been  or  shall  be 
submitted  to  the  jurisdiction  of 
the  said  Court,  or  of  the  Lord 
Chancellor,  Lord  Keeper,  or 
Lords  Commissioners  for  the 
custody  of  the  Great  Seal  for  the 
time  being,  by  the  special  autho- 
rity of  any  Act  of  Parliament,  as 
the  Lord  Chancellor,  Lord  Keeper, 
or  Lords  Commissioners  for  the 
custody  of  the  Great  Seal  shall 
from  time  to  time  direct. 

By  the  Act  creating  the  Courts 
of  the  two  new  Vice-Chancellors, 
5  Vict.  c.  5,  s.  22,  it  is  enacted, 
That  each  such  Vice-Chancellor 
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^  ^^*^'  ,  Lord  Chancellor  was  at  liberty  to  direct  that  business  of 
CooMBBs  V.  this  kind  should  be  heard  by  the  Vice-Chancellor.  Now  this 
ARwicK.  (5ause  belonged  to  a  Vice-Chancellor"*s  Court,  and  consi- 
dering the  state  of  the  appellate  business  of  the  House  of 
Lords,  and  how  large  a  portion  of  his  time  must  for  the 
next  six  months  be  occupied  there ;  and  that  as  well  as  he 
could  judge  there  was  no  great  probability  that  on  the 
days  on  which  he  should  not  sit  in  the  House  of  Lords,  he 
should  be  able  to  do  more  than  keep  down  the  business 
which  had  of  late  been  brought  before  the  Chancellor,  he 
must  decline  to  hear  motions  by  way  of  appeal  from  orders 
of  the  Master,  giving  or  refusing  leave  to  amend  bills.  It 
was  not  necessary  for  him  to  express  any  opinion  upon  the 
policy  of  the  Act  of  Parliament  (3  &  4  Will.  IV.),  nor  of 
the  Orders  of  May,  1845.  If,  however,  as  had  been  inti- 
mated (a),  the  suitors  were  dissatisfied  at  not  having  an 
appeal  from  the  Courts  of  the  Vice-Chancellors  to  himself, 
he  would  obsen'e  that  it  was  not  his  fault  that  they  had  not 
such  appeal. 

sball  bave  full  power  to  hear  and  to  time  direct, 

determine  all  causes,  matters,  and  By  the    interpretation  clause, 

things,  which  are  or  shall  be  at  section  64,  it  is  enacted,  that  the 

any  time  depending  in  the  Court  expression    "  Lord    Chancellor," 

of  Chancery  in  England,  either  as  shall  mean  also  and  include  the 

a  court  of  law,  or  as  a  court  of  Lord  Chancellor,  Lord  Keeper, 

equity,  or  incident  to  any  minis-  and    Lords    Commissioners    for 

terial  office  of  the  said  Court,  or  the  custody  of  the  Great  Seal  of 

which  have  been  or  shall  he  sub-  the  United  Kingdom  for  the  time 

mitted  to  the  jurisdiction  of  the  being. 

said  Court,  or  of  the  Lord  Chan-  (a)  Allusion  is  here  made  to 

cellor  by  the  special  authority  of  the  argument  upon  the  motion 

any  Act  of  Parliament,  as    the  mentioned    in    the    note,    ante. 

Lord  Chancellor  shall  from  time  page  281. 
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Dec.  2. 

DAVIS  V.  CHANTER.  ^^^. ' 

CHAlfTlS. 

This  was  an  appeal  of  the  plaintifis  from  an  order  of  one  of  >^^^  ^^^  ^ 

the  Vice-Chancellora,  made  on  the  hearinir  of  the  cause  by  "*  »PPc*l  ^^ 

^  "'an  order  that  a 

which  it  was  ordered,  that  the  cause  should  stand  over  with  cause  shall 

liberty  for  the  plaintiffs  to  amend  their  bill  by  adding  proper  uboty^tT 

parties  thereto  as  they  should  be  advised,  and  to  bring  on  Mticnd  hy  add- 

the  cause  again  to  a  hearing  as  they  should  be  advised.  Bertrford  t. 

Mr.  Bagshawe  for  the  respondents,  upon  the  open-  ^5^^  oVerr^^ 
ing  of  the  appeal  took  a  preliminary  objection  that 
there  could  be  no  appeal  from  such  an  order,  and 
cited  Beresford  v.  Adair  (a).  There,  when  the  cause 
came  on  originally  to  be  heard,  the  Master  of  the  Rolls 
directed  that  it  should  stand 'over  with  liberty  for  the 
plaintiff  to  amend  the  bill  by  adding  parties.  But  upon 
consideration  it  appeared  that  the  parties  proposed  to 
be  added  were  not  necessary  parties,  and  the  plaintiff 
on  that  ground  appealed  from  the  decretal  order  directing 
the  cause  to  stand  over,  alleging  that  he  was  entitled 
to  have  relief  according  to  the  prayer  of  the  bill.  Lord 
Thurlow  said  that,  in  truth,  the  want  of  parties  was  in  its 
nature  a  reason  for  dismissing  the  plaintiff's  bill,  and  that 
it  was  a  matter  of  relaxation  on  the  part  of  the  Court  when 
it  permitted  the  cause  to  stand  over  with  liberty  for  the 
plaintiff  to  add  the  parties,  and  this,  therefore,  was  an 
order  considered  always  as  made  by  consent.  If  the 
plaintiff  was  dissatisfied  with  the  opinion  of  the  Court  as  to 
the  want  of  parties  he  should  have  let  hb  bill  be  dismissed, 
and  then  have  appealed  from  the  order  of  dismissal ;  but 
he  never  could  appeal  from  an  order  which,  in  the  shape  of 
it,  purported  to  have  been  made  by  consent.  His  Lordship, 
therefore,  said  he  would  make  no  order  on  the  appeal. 
Such  was  the  language  of  Lord  Thurlow. 

Mr.  Cocper  (or  the  appellants  made  the  remark  upon  Beres- 
ford V.  Adair^  printed  ante,  page  42,  and  cited  Oshourn  v. 
Fallows  {b)^  and  made  the  remark  with  reference  to  that 

(a)  2  Cox,  156.  (5)  1  Rubs.  &  Myl.  742. 
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case,  printed  ante,  page  50.  He  also  noticed  the  authorities 
and  adverted  to  the  arguments,  ante,  pages  50 — 53  (a). 

The  Lord  Chancellor  said  it  was  difficult  to  understand 
some  of  the  expressions  attributed  by  Mr.  Cox  to  Lord 
Thurlow,  and  particularly  that  which  states,  that  an  order 
directing  a  cause  to  stand  over  with  liberty  for  the  plaintiff  to 
amend  his  bill  by  adding  parties,  in  the  shape  of  it  purports 
to  be  an  order  made  by  consent.  Whether  the  remark  of 
Lord  Thurlow  was  to  be  solely  referred  to  the  order  in  that 
ease,  or  was  general,  it  was  not  easy  to  determine ;  it  was 
plain,  however,  that  Lord  Lyndhurst  had  not  thought  that 
the  practice  of  the  Court  was  such  as  the  respondents  con- 
tended. He,  too,  had  never  before  heard  that  such  an  order 
could  not  be  appealed  from.  It  would  be  most  inexpedient  to 
leave  the  suitors  without  appeal  from  orders  of  that  kind — 
they  often  gave  rise  to  questions  of  great  importance  to-^ 
practice  of  the  Court,  in  which  it  was  essential  for  the  in- 
terests of  the  suitors  that  uniformity  should  be  preserved, 
and  for  that  purpose  liberty  of  appeal  was  necessary.  The 
test  was,  did  the  order  contain  a  statement  that  it  was 
made  by  consent!  If  there  was  no  such  statement  the 
order  might  be  appealed  from.  He  was  glad  to  perceive  the 
manner  in  which  the  case  before  Lord  Thurlow  had  been 
treated  by  Lord  Lyndhurst ;  but  even  if  he  had  not  been 
supported  by  what  had  occurred  before  Lord  Lyndhurst, 
he  should  not  have  hesitated  to  entertain  the  appeal. 


1847. 
Jan.  12. 

Briitows  v. 
Nbsdham. 

Objection  to 
the  hearing  of 
a  petition  on 
the  ground  that 
the  petitioner 
had,  since  it 
was  presented, 
been  placed  in 
contempt,  over- 
mled  under  the 
circumstances. 


BRISTOWE  V.  NEEDHAM. 

In  the  month  of  May  last  the  defendant  presented  a 
petition  of  appeal  from  an  order  of  one  of  the  Vice- 
Chancellors.  In  the  month  of  July  he  gave  a  notice  of 
motion  upon  a  point  quite  unconnected  with  the  petition  of 
appeal.     This  motion  was  heard  and  dismissed  with  costs. 


(a)  Those,  who  are  curious  in 
the  progress  of  •  point  of  practioe, 


may  usefiiUy  consider  the 
and  dicta,  ante,  pages  40 — 50. 


Nbbdram. 
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In  December  these  costs  were  taxed,  and  not  being  paid  ^     ^^^y« 
an  attachment  was  issued.  Bustowe  v. 

Mr.  Cooper  for  the  plaintiff,  on  the  petition  being  this 
day  opened,  suggested  as  a  preliminary  objection,  that  the 
defendant  was  in  contempt. 

Mr.  Moltf  for  the  ddendant,  contended  that  the  rule  that 
a  party  in  contempt  shall  not  be  heard  until  he  has  cleared 
his  contempt,  did  not  i4>ply  to  cases  where  a  notice  of 
motion  had  been  given  by  that  party,  or  a  petition  had  been 
[ffosented  by  him  previously  to  the  proceeding,  which  had 
placed  him  in  contempt.  Bemdes,  in  the  present  case  the 
petition  had  been  several  times  in  the  paper,  and  had  been 
adjourned  sometimes  to  answer  affidavits,  sometimes  for 
the  convenience  of  counsel,  and  sometimes  in  consequence 
of  the  state  of  business  in  the  Court. 

The  Lord  Changbllob  said  it  was  not  necessary  for  him 
to  determine  generally  whether  a  party  who  has  presented 
a  petition,  or  who  has  given  a  natice  of  motion,  and  who 
subsequently  to  the  presenting  the  petition  or  giving  the 
notice  of  motion  has  been  placed  in  contempt,  is  or  not 
entitled  to  be  heard  notwithstanding  the  contempt,  and 
before  he  has  cleared  it.  Whether  such  a  question,  in 
general,  must  be  determined  by  priority  of  date  he  was 
not  called  upon  to  decide.  He  should  dispose  of  the 
objection  with  reference  to  the  particular  circumstances  of 
this  case.  Considering  that  the  motion  out  of  which  the 
contempt  arose  was  one  totally  unconnected  with  the 
petition,  and  that  notice  was  given  of  it  two  months  after 
the  petition  was  presented,  and  that  it  was  by  accident 
that  the  motion  was  disposed  of  before  the  petition,  and 
again  by  accident  that  the  ,costs  were  taxed,  and  the 
attachment  issued,  and  the  defendant  placed  in  contempt, 
brfore  the  petition  was  heard ;  and  that  the  petition  had 
stood  over  from  time  to  time  in  consequence  of  cir- 
cumstances over  which  the  defendant  had  no  control, 
he  did  think  that  this  was  not  one  of  those  cases  in  which 
the  objection  that  had  been  taken  ought  to  prevail. 

See  before,  pages  205  to  223.     See  also  page  247. 

u2 
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1846. 
Dee.  14. 

WiiMjiKtr.  WILLINK  V.  BENTINCK. 

Bbntinck. 

Mortgagee  of     Thb  defendant  was  the  owner  of  a  plantation  in  Demerara. 

Slwy!*ha^    The  pkintiflf  was  the  mortgagee  of  that  plantation  under 

obtained  a         instruments  of  a  period  earlier  than  that  at  which  the 

maoager  and 

decree  for  sale    defendant  became  entitled,  and  the  defendant  therefore 

to^^hT  ^^  ^^^  personally  liable  for  the  money  secured  by  the 
*^SSred  b'^th  mortgage.  There  had  been  a  reference  to  the  Master  to 
Colonial  Conrt  appoint  a  manager  in  the  colony,  who  was  to  remit  Uie 
(?a  s^nesfoa.  produce  to  a  consignee  in  London.  The  defendant  had 
^00*  been  appointed  such  manager ;  subsequently  the  defendant 

ceased  to  be  the  manager,  and  a  manager  proposed  by  the 
plaintiff  was  named.    A  principal  question  in  the  cause 
was  the  right  of  the  plaintiff  to  have  a  sale  in  this  country. 
That  question  was  decided  in  the  plaintiff's  favour.    The 
decree  declared  that  the  plaintiff  was  entitled  to  have  the 
plantation  sold  under  the  decree  of  the  Court  for  payment 
of  the  principal  and  interest  of  his  mortgage  debt.   Whilst 
the  defendant  was  in  the  management  of  the  plantation 
certain  debts  had  been  paid  out  of  the  produce  to  creditors 
of  the  plantation,  not  being  debts  for  the  management  of 
it ;  and  which  debts  the  defendant  alleged,  and  the  plaintiff 
denied,  to   be  properly  payable  out  of  the  produce,  as 
between  the  plaintiff  and  the  defendant,  and  in  priority  to 
the  plaintiff^s  demand  as  mortgagee.   The  decree  therefore, 
after  directing  the  Master  to  take  an  account  of  the  pro- 
duce  of  the  plantation,  and  of  the  sale  of  the  said  produce, 
and  how  the  proceeds  of  such  sale  had  been  applied,  further 
directed,  if  the  defendant  claimed  to  be  allowed  any  pay- 
ment made  by  him,  or  his  agents,  otherwise  than  on  account 
of  the  management  of  the  plantation  during  his  manage- 
ment, the  Master  was  to  be  at  liberty  at  the  request 
of  either  party  to  state  any  circumstances  relating  thereto 
specially  as  he  should  think  fit.     Whilst  the  proceedings 
aforesaid  were  going  on  here,  a  creditor  of  the  plantation, 
whose  debt  was  of  the  description  above  mentioned,  took 
proceedings  in  the  courts  of  law  of  Demerara,  and  the 


TEMP.  LORD  COTTENHAM.  289 

result  WH8  that  the  manager  nominated  by  the  plaintiff  1^46. 
waB  turned  out  of  possession,  and  the  estate  was  seques-  Wilunk  v. 
trated.  According  to  the  law  prevailing  in  the  colony  ^'^^^^^ 
the  plantation  must  in  consequence  of  the  above  pro- 
ceeding have  been  sold  there,  notwithstanding  satisfaction 
of  the  debt  of  the  last-mentioned  creditor,  unless  the 
plaintiff,  an  incumbrancer  and  creditor  upon  record,  con- 
sented that  the  sale  should  not  take  place.  The  defendant 
being  anxious  that  the  estate  should  not  be  sold,  was 
willing  out  of  his  own  monies  to  satisfy  the  debt  of  the 
creditor  proceeding  in  the  colony,  without  prejudice  to 
the  question  whether  or  not  such  debt  was,  as  between 
him  and  the  plaintiff,  payable  out  of  the  produce  of  the 
plantation, — whether  it  was  a  debt  having  priority  over  the 
debt  of  a  mortgagee.  The  defendant  thereupon  gave  notice 
of  motion  before  the  Vice-chancellor  Wigram  that  the 
plaintiff  and  his  agents  might  join  with  the  defendant 
and  his  agents  in  the  acts  requisite  for  getting  rid  of 
the  sequestration,  the  defendant  paying  the  creditor's 
demand  without  prejudice.  That  motion  being  refused,  the 
defendant  now  renewed  it  by  way  of  appeal  before  the  Lord 
Chancellor.    • 

Mr.  Cooper  and  Mr.  Leiois  for  the  appeal  motion. 

Mr.  Wood  and  Mr.  John  Bailey  against  it. 

The  Lord  Chancellor  said,  that  here  was  a  plantation 
in  one  of  our  colonies.  The  Court  had  at  the  instance  of 
the  plaintiff  taken  possession  of  it  by  a  manager.  The 
Court  had  also  at  the  instance  of  the  plaintiff  decreed,  that 
the  plaintiff  was  entitled  to  have  the  plantation  sold  under 
the  decree  of  the  Court  for  payment  of  the  plaintiff^s 
demand.  Whether  these  proceedings  were  right,  or  wrong, 
it  was  not  requisite  now  to  consider.  The  defendant,  or 
his  agents,  had  for  some  time  been  the  manager  under  the 
direction  of  the  Court.  In  that  character  the  defendant 
ckimed  to  be  allowed  certain  payments  out  of  the  produce 
of  the  estate  as  between  him  and  the  plaintiff,  and  in 
priority  to  the  plaintiff's  debt  as  mortgagee.  The  plaintiff 
on  the  other  hand,  contended  that  a  debt  of  this  kind  was 
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WlI*LIMK  V. 


not  to  be  paid  out  of  the  pToduoe  of  the  estate  as  against 
him  in  his  character  of  a  mort^^agee.  How  this  was,  need 
not  be  now  determined.  It  was  plain  from  the  decree  thai 
it  was  a  question  between  the  parties,  and  the  Court  so 
considered  it.  The  plaintiff  undoubtedly  was  not  obliged 
to  pay  this  money.  He  was  only  an  incumbrancer.  Nor 
was  the  defendant  obliged  to  pay  it.  He  was  not  person- 
ally liable,  but  the  estate  was  his,  and  he  was  desirous  that 
it  should  not  be  sold.  That  being  so,  and  the  plaintiff,  sup- 
posing him  to  have  the  election,  having  come  to  this  Courts 
and  having  asked  its  assistance,  it  was  incumbent  on  the 
plaintiff  to  do  whatever  was  necessary  on  his  part,  to  give 
efiect  to  that  jurisdiction,  which  properly,  or  improperly, 
he  had  called  into  action.  It  was  not  for  him  to  say  that 
things  might  take  their  course  in  the  colony.  He  could 
not  be  called  upon  to  advance  money,  but  if  he  was  the 
only  creditor  in  the  colony  whose  debt  made  it  imperative 
upon  the  Court  there  to  proceed  to  a  sale,  he,  having 
obtained  a  decree  declaring  that  he  was  entitled  to  a  sale 
here,  ought  to  do  whatever  was  requisite  on  his  part  to 
prevent  the  colonial  Court  from  proceeding  to  a  sale  there« 
The  application  therefore  must  be  acceded  to.  The  plaintiff 
must  do  what  was  requisite  for  getting  rid  of  the  sequestra- 
tion, and  the  payment  to  be  made  by  the  defendant  for  satis- 
faction of  the  colonial  creditor  must  be  without  prejudice. 


1847. 
Jan.  14. 

'^ 

FOWUBR  V. 

Jaiom. 


CLARA  SOPHIA  FOWLER,  THE  WIFE  OF 
RICHARD  WALKER  FOWLER,  BY  HER 
NEXT  FRIEND  v.  WILLIAM  JAMES,  AND 
THE  SAID  RICHARD  WALKER  FOWLER. 


laatnitforexe-  Bt  articles  of  agreement  for  a  settlement  executed  pre- 

S^ard<^"    viously  to  the  marriage  of  the  plaintiff  and  the  defendant 

theartidesooii-  Fowler,  it  was  agreed  that  the  personal  property,  which 

Uonindefaultof  the  plaintiff,  or  the  defendant  Fowler  in  her  right,  should 

chil^n  to  the 

penona,  who  would  be  the  nextK>f-kiii  of  the 

wife,  if  she  was  dead,— -and  there  being  no 

child,— yet  inch  persons  need  not  be  parties. 
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become  entitled  to  during  the  marriage,  should  be  assigned         1847. 
to  the  defendant  James  and  two  other  trustees  to  be  Fowlsb9. 
chosen  as  therein  mentioned  upon  trust,  for  the  benefit  of  ^^^*'' 
the  plaintiif  and  the  defendant  Fowler  during  their  lives ; 
and  after  the  death  of  the  survivor  upon  trust  as  to  the 
principal  monies  for  the  children  of  the  marriage,  and  in 
default  of  children  of  the  marriage  upon  further  trust  as  to 
the  said  principal  monies  for  the  plaintiff  absolutely  if  she 
should  survive  the  defendant  Fowler,  but  if  the  defendant 
Fowler  should  survive  the  plaintiff,  then  subject  to  his  life 
interest,  upon  trust  as  she  should  by  will  appoint,  and  in 
default  of  appointment  upon  trust  for  such  persons  as  at 
the  death  of  the  plaintiff  would  be  entitled  to  her  personal 
estate  by  virtue  of  the  statutes  made  for  the  distribution  of 
intestates^  effects  in  case  the  plaintiff  had  died  a  widow 
and  intestate.     The  plaintiff,  or  the  defendant  Fowler  in 
her  right,  having  become  entitled  to  funds  of  a  large  amount, 
and  no  settlement  ever  having  been  executed  in  pursuance 
of  the  articles,  and  the  defendant  James  being  unwilling  to 
act  as  a  trustee,  the  present  bill  was  filed  for  the  purpose 
of  having  a  reference  to  the  Master  to  approve  of  a  proper 
settlement,  and  to  have  trustees  of  it  appointed,  and  to 
have  the  funds  transferred.     The  funds  were  standing  to 
the  account  of  a  lunatic,  and  the  cause  therefore  came  on 
to  be  heard  as  an  original  cause  before  the  Lord  Chan- 
cellor, when  it  was  objected  that  the  suit  was  defective  for 
want  of  parties,  and  that  those  persons,  who  would  now  be 
the  next  of  kin  of  the  plaintiff  in  case  she  were  dead 
ought  to  be  parties.     The  objection  was  founded  upon  a 
case  of  WardU  v.  Hargreaves^  which  came  on  to  be  heard 
before  Vice-Chancellor  Knight   Bruce,   on  the   10th  of 
February,  1842.     In  that  case  stock  was  standing  in  the 
names  of  trustees,  of  whom  all  except  one  were  dead.     The 
trusts  were  for  a  party  for  life  with  remainder  to  those 
persons,  who  might  be  his  next  of  kin  at  the  time  of  his 
death.     A  suit  was  instituted  for  the  appointment  of  new 
trustees,  to  which  no  persons  except  the  tenant  for  life,  and 
the  surviving  trustee  were  parties;  and  an  objection  was 


James. 
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^^^y*  ^  taken  on  that  ground.  His  Honour  held  the  suit  to  be 
FowLEBv.  defective  for  want  of  parties.  He  said,  he  had  always 
understood  the  rule  to  be  that  under  those  circumstances 
the  persons,  who  would  be  the  next  of  kin  of  the  cestui  que 
trust  tenant  for  life  if  he  were  dead,  ought  to  be  parties, 
and  he  ordered  the  cause  to  stand  over.  It  did  not  appear 
there  was  in  that  case,  as  in  the  present  case,  any  power  of 
appointment  by  will :  but  the  absence  of  such  power,  it 
was  submitted,  could  make  no  difference. 

The  LoHD  Chancellob  inquired  of  the  counsel,  who  made 
the  objection,  whether  there  was  any  other  authority  in 
support  of  it  besides  that  of  Wardle  v.  HargreaveSi  and 
being  told  that  it  was  the  only  case  of  which  they  were 
aware,  his  Lordship — after  saying  he  agreed  that  the 
circumstance,  that  here  the  wife  had  a  power  of  ap- 
pointment by  will,  did  not  aflbrd  a  distinction,  upon 
which  any  reliance  could  be  placed — observed  that  the 
rule  mentioned  in  the  case  cited  must  often  produce 
inconvenience  and  expense.  That  such  next  of  kin 
were  a  fluctuating  class:  that  there  might  be  continual 
alterations  in  the  individuals  composing  it  during  the 
progress  of  an  inquiry:  that  sometimes  the  individuals 
might  be  changed  altogether,  and  sometimes  their  numbers 
fiugmented.  Would  it  not  be  necessary  that  supplemental 
bills  should  be  filed  from  time  to  time!  He  did  not  re- 
collect to  have  met  with  the  rule.  Were  there  not  cases 
in  which  it  had  been  held  sufficient  to  bring  before  the 
Court  a  person  being  only  a  tenant  for  life  (a)  ?  He  should 
decline  to  allow  the  objection  in  the  present  instance. 

Mr.  Cooper^  Mr.  James  Parker^  Mr.  Stinton,  and  Mr. 
RogerSy  were  the  counsel  in  the  cause. 

(a)  See  Giffard  v.  Hort,  1  Sch.  &  Lef.  408. 
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1846. 
July  25. 

RANKEN  V.  HARWOOD.  JUvi^^. 

Habwood. 
There  was  a  foreclosure  suit  against  one  Harwood,  who  Where  the  de- 
died  soon  after  it  was  instituted.    A  bill  of  revivor  and  on  to  come  in 
supplement  was  then  filed  against  Harwood's  executors,  SieComi^ 
and  a  decree  was  taken  for  a  sale  of  the  mortgaged  pre-  not  restrain  a 
mises,  and  in  case  the  proceeds  of  the  sale  should  be  pnrBuinghis 
insufficient  for  the  payment  of  the  money  due  on  the  1*8^ '^"•^y- 
mortgage,  then  an  account  was  directed  of  the  testator's 
specialty  debts  and  of  his  assets  generally  in  the  usual 
terms.      After  this  decree  a  motion  was   made  before 
Vice-Chancellor  Wigram  on  the  part  of  the  defendants, 
the  executors,  to  restrain  certain  proceedings  at  law  by 
Kirk,  a  judgment  creditor  of  the  testator,  when  it  was 
urged  on  behalf  of  Kirk,  that  the  decree  was  only  con* 
ditional  upon  the  insufficiency  of  the  proceeds  of  the  sale 
of  the  mortgaged  premises.    The  Vice-Chancellor  pro- 
nounced a  learned  and  elaborate  judgment,  the  substance 
of  which  will  be  found  in  a  subsequent  part  of  this  volume, 
refusing  the  motion  upon  another  ground.    The  defend- 
ants, the   executors,  thereupon   appealed   to   the  Lord 
Chancellor. 

Mr.  RomiUy  and  Mr.  Pole,  for  the  appeal  motion. 

Mr.  Rolt  and  Mr.  Taylor y  against  it. 

The  Lord  Chancellor  in  the  course  of  the  argument 
noticed  the  circumstance  that  there  was  to  be  no  account 
of  other  debts — that  other  creditors  were  not  to  be  at 
liberty  to  come  in — ^unless  the  mortgaged  premises  should 
not  produce  enough  to  pay  what  was  due  upon  the  mort* 
gage.  If  the  mortgaged  premises  should  produce  more  than 
enough,  or  if  they  should  produce  enough,  to  pay  what  was 
due  upon  the  mortgage,  then  there  was  to  be  no  account  of 
other  debts,  nor  of  the  general  assets  at  all.  In  that  case 
other  creditors  could  have  no  benefit  from  the  decree.  If, 
therefore,  the  injunction  was  granted,  it  might  turn  out 
that  the  Court  would  have  deprived  the  creditor  of  his 
legal  remedy,  and  yet  would  not  be  in  a  situation  to  give 
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Habwood. 


^*^'  ^  him  any  relief.  His  Lordship  inquired  of  the  counsel  in 
&ANKSN  9.  support  of  the  motion,  whether  they  were  aware  of  any 
precedent  for  the  Court  granting  an  injunction,  where  the 
decree  for  creditors  coining  in  was  thus  contingent  and 
uncertain,  and  being  answered  in  the  negative,  said  he 
would  not  restrain  the  creditor  from  pursuing  his  legal 
remedy. 


This  is  an  objection  which  the  reporter  has  constantly  urged 
against  some  suits  instituted  with  Uie  view  only  of  protecting 
executors^  and  in  which,  neyertheless,  from  the  frame  of  them, 
the  decree  must  make  the  taking  of  the  accounts  contingent  upon 
the  Master  finding  that  all  persons  belonging  to  a  class  are 
present.  He  has  always  urged  that  at  least  until  the  Master 
had  found  that  all  the  persons  constituting  the  dass  were  present, 
and  had  commenced,  or  was  about  to  commence,  the  taking  of 
the  accounts,  a  creditor  proceeding  at  law  could  not  be  stopped 
by  such  a  decree. 

The  following  references  may  occasionally  save  the  practitioner 
some  trouble.  "  Injunction  against  creditor  whose  judgment  was 
such  as  ultimately  to  entitle  him  to  execution  de  bonis  propriis  of 
the  executor. — Costs  at  law  to  the  creditor  down  to  time  of  notice 
of  the  injunction  to  be  paid  by  the  executor  ;  also  costs  of  the 
application  in  equity. — It  is  not  a  sufficient  ground  for  depriving 
a  plaintiff  of  the  conduct  of  a  creditors'  suit,  that  the  proceedings 
up  to  the  decree  have  been  conducted  by  the  executor's  solicitor, 
with  the  view  of  obtaining  an  injunction  against  a  creditor  pro- 
ceeding at  law. — ^Form  of  ordinary  injunction  in  creditors'  suit, 
against  a  creditor  proceeding  at  law." — Booklet  v.  Crummaek,  1 
C.  P.  Cooper,  125,  132.  "Results  of  an  executor  pleading  pleas 
deemed  false,  and  pleas  not  deemed  false,  within  his  own  know- 
ledge.—The  defence  at  law  of  executor  having  been  such  as  to 
entitle  creditor  ultimately  to  execution  de  boms  propriis,  suggested 
distinction  where  such  defence  had  in  view  the  protection  of  a 
decree. — Home  cases  in  which  the  injunction  has  restrained  exe- 
cution against  the  assets  only,  leaving  the  creditor  at  liberty  to 
proceed  against  the  representative  personally. — Question  as  to  the 
Court's  interference,  where  the  creditor  has  obtained  judgment 
prior  to  the  decree. — Different  decisions  as  to  the  creditor's  costs 
at  law,  and  of  the  application  to  restrain  him."  See  1  C.  P. 
Cooper,  pages  132  to  141. 

See  further  the  Appendix  to  the  present  volume. 
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1846^ 

DAVID  ELWIN  COLOMBINE  r.  SIR  JOHN  ?''^"*":/ 
PALMER  BRUCE  CHICHESTER,  BART.,  Colo-"**"  •• 
ROBERT  JOSEPH  PHILLIMORE,  JOHN 
DAVID  CHAMBERS,  SIR  HENRY  PYNN, 
GEORGE  EVANS,  CHARLES  WILLIAM 
SPICER,  HENRY  HUNGERFORD  HOLDITCH 
HUNGERFORD,  SIR  FREDERICK  HANKEY, 
WALTER  SHAIRP,  AUGUSTUS  WILLIAM 
HILLARY,  WILLIAM  LANGLEY  POPE,  AND 
STUDHOLMB  HODGSON. 

The  bill  stated  that  for  some  time  previously  to  and  during  Bill  agdntt  the 

the  month  of  May  1846,  there  existed  a  public  necessity  for  JS^ttelf  of  • 

the  construction  of  a  direct  railway  communication  between  projected  nil. 

the  cities  of  London  and  Exeter,  and  westward  through  for  the  deiiTery 

the  counties  of  Devon  and  Cornwall  to  Falmouth  and  Pen-  ^tS!^^toi' 

zance,  and  many  persons  of  influence  and  wealth  as  land-  oTenuUng  de- 

,      ,  ,  muiren  for 

owners,  merchants,  and  capitalists  were  desirous  that  such  want  of  equity 

railway  communication  should  be  formed ;  and  in  the  month  bm^^taidDc 

of  May  1846,  the  plaintiff,   with  the  assistance  of  one  »o  •efficient 

,  allegation  that 

William  Ancinim,  projected  the  formation  of  a  joint-stock  the  defendaati 

company  to  be  established  with  a  capital  of  3,000,000/.  to  "^^^^t^ 

be  divided  into  120,000  shares  of  26/.  each,  for  the  pur-  <*^*^.«- 

'  r  Qaestton  as 

pose  of  constructing  a  railway  between  London  and  Exeter ;  to  the  power  of 
and  on  the  24th  day  of  May,  1846,  pUintiff  caused  the  S^^ttee  to 
said  joint-stock  company  to  be,  and  the  same  was  duly  wmpcnsate 
registered  pursuant  to  the   Act  of  Parliament  in  that  promoter  by  an 
behalf  by  the  name  of  the  London  and  Exeter  Railway  shares  free  fiom 
Company,  and  such  name  was  afterwards  altered  to  the  **^"^ 
name  of  the  Direct  London  and  Exeter  Railway  Company,  to  the  sale  of 
with  an  extension  to  Falmouth  and  Penzance;  and  such  certmattoi!^ 
altered  name  was  afterwards  duly  registered  pursuant  to 
the  Act  of  Parliament  in  that  behalf,  and  the  said  company 
was  thereinafter  distinguished  by  the  name  of  the  Direct 
London  and  Exeter  Railway  Company.     That  after  the 
said  company  had  so  as  aforesaid  been  provisionally  regis- 
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^^^'  ^  tered,  the  plaintiff  prepared  and  caused  to  be  prepared,  at 
CoLOMBiNi  V.  his  own  risk  and  expense,  various  advertisements  and  pro- 
spectuses announcing  and  detailing  the  objects  and  advan- 
tages of  the  proposed  company ;  and  plaintiff  caused  pro- 
spectuses to  be,  and  the  same  were  extensively  circulated  in 
the  cities  of  London  and  Exeter,  and  in  the  various  towns 
and  populous  places  throughout  the  several  counties  of 
Middlesex,  Berks,  Hants,  Wilts,  Dorset  and  Devon; 
and  plaintiff  also  caused  the  advertisements  relative  to 
the  said  company  to  be,  and  the  same  were,  inserted  in 
the  leading  London  and  country  newspapers  circulating 
throughout  the  counties  and  dbtricts  aforesaid;  and  by 
those  means  and  otherwise  plaintiff  caused  the  objecU  and 
intentions  of  the  said  company  to  be,  and  the  same  became 
extensively  known  to  the  public;  and  many  persons  of 
capital  and  influence  highly  approved  of  the  objects  of  the 
said  company,  and  the  same  was  generally  considered  by 
the  public  to  be,  and  in  fact  was  a  project  of  great  value, 
and  if  properly  managed  and  conducted  likely  to  prove  a 
secure  and  profitable  investment  of  capital.  That  in  order 
to  further  the  formation  of  the  said  company,  plaintiff  at 
his  own  expense  took  various  journeys  to  the  several  towns 
and  places  of  importance  along  the  line  of  the  proposed 
railway,  and  had  interviews  with  various  landed  proprietors, 
and  other  persons  having  local  interests,  and  solicited  and 
procured  the  promise  of  their  support  and  influence  in  favour 
of  the  said  Company ;  and  he  also  caused  a  preliminary  in- 
spection and  general  survey  to  be  made  of  the  line  of 
country  through  which  the  said  railway  was  intended  to 
pass ;  and  by  means  of  the  publicity  given  by  plaintiff  to  the 
said  Company  and  the  objects  thereof,  and  of  the  pains  and 
labour  bestowed  by  plaintiff  in  securing  the  support  and 
influence  of  many  persons  interested  in  the  property  of  the 
districts  through  which  the  said  railway  would  pass,  many 
persons  of  capital  became  desirous  of  taking  shares  in  the 
said  company.  That  plaintiff  received  applications  for  shares 
from  responsible  persons  addressed  to  himself  as  the  pro- 
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moter  of  ihe  said  company amountingto  300,000  and  upwards ;  ^1846. 
and  plaintiff  caused  the  said  applications  for  shares  to  be  ar-  Colombini  v. 
ranged  and  classified  in  alphabetical  lists,  and  proper  and 
complete  inqniries  to  be  made,  and  evidence  obtained  as  to 
the  respectability  and  responsibility  of  the  several  appli- 
cants for  shares,  and  plaintiff  in  fact  received  applications 
for  shares  from  responsible  and  respectable  persons  to  an 
amount  exceeding  the  whole  number  required  for  raising  the 
necessary  capital  of  the  said  company.  That  in  the  month 
of  September  1845,  Thomas  Dowglasse,  the  defendants 
Evans,  Hillary,  Hungerford,  Pope,  Hankey,  and  Pynn^  Ed- 
ward Straw  Blundelly  Thomas  Piers  Healey,  and  defendants 
Hodgson,  Shairp,  and  Spicer,  consented  and  agreed  to 
act  as  a  provisional  committee,  for  the  purpose  of  com- 
pleting the  formation  of  the  said  company,  and  conducting 
and  managing  the  aflairs  thereof.  And  the  said  Dowglasse, 
and  defendants  Evans,  Hillary,  Hungerford,  Pope,  Hankey, 
and  Pynn,  said  Blundell  and  Healey,  and  defendants  Hodg- 
son, Shairp,  and  Spicer,  became,  and  were  such  provisional 
committee,  and  continued  to  act  as  such  provisional  com- 
mittee down  to  the  time  of  entering  into  the  agreement  with 
plaintiff  thereinafter  set  forth;  and  no  person  other  than  the 
said  several  persons  lastly  before  named  was  at  the  time  of 
entering  into  the  said  agreement  a  member  of  the  said  pro- 
visional committee,  or,  exclusive  of  plaintiff,  had  any  right 
or  authority  to  interfere  in  the  conduct  or  management  of 
the  affairs  of  the  said  Company.  That  in  the  early  part  of 
the  said  month  of  September  1846  the  said  provisional 
committee  were  de»rous  of  getting  into  their  own  hands 
the  entire  control  and  management  of  the  siud  project ;  and 
they  proposed  to  negotiate  with  plaintiff  for  the  surrender 
by  way  of  purchase  from  him  of  all  his  interest  in  the  said 
proposed  Company ;  and  they  requested  plaintiff  to  state  to 
them  the  terms  upon  which  plaintiff  was  willing  and  would 
consent  to  surrender  to  them  his  said  interest ;  and  in  com- 
pliance with  such  request  plaintiff  wrote  and  sent  to  the 
said  provisional  committee  a  letter  dated  the  8th  day  of 
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^  ^^^'  September  1846,  which  so  far  as  is  material  was  to  the  effect 
GououBTHm  V.  following ; — <^  Carlton  Chambers,  Regent  Street,  September 
Cbichmtbr.  g^j^^  jg^g  Gentlemen,  With  reference  to  the  resolution 
passed  at  the  last  meeting  of  the  Direct  London  and  Exeter 
Railway,  requiring  me  as  principal  promoter  of  the  Com- 
pany to  state  my  views  relative  to  the  remuneraticm  to  be 
awarded  by  the  committee,  I  beg  to  state  that  the  matter 
was  undertaken  by  me  at  the  suggestion  of  Mr.  Ancrum, 
who  called  my  attention  to  certain  passages  in  the  report  of 
the  Board  of  Trade  on  the  Berkshire,  Hampshire,  Wilt- 
shire, Dorsetshire,  and  Somersetshire  Lines,  fiivouring  a 
Direct  Line  from  London  to  Exeter.  Mr.  Ancrum  not 
being  in  a  condition  to  further  the  object  in  view  I  duly  re- 
gistered the  same.  Since  that  period  the  matter  has  been 
worked  on  my  responsibility  alone.  The  names  of  all  the 
members  of  the  provisional  eonunittee,  with  the  exception 
of  four  I  believe  procured  by  Mr.  Ancrum,  have  been  ex- 
clusively given  through  me ;  of  these  Lord  Mexborough's 
assistance  and  that  of  other  gentlemen  have  been  obtained 
through  a  friend  of  mine  at  my  request.  I  do  not  wish  to 
dictate  any  terras  whatever ;  but  as  I  am  required  to  state 
my  views,  I  think  that  the  committee  may  properly  award 
to  me  for  the  promotion  and  great  risk  incurred  in  launch- 
ing the  Company  1600  shares  (i.  e.  free  from  the  deposit  of 
1/.  7$.  6d.  but  subject  to  the  future  calls)  of  which  I  have 
to  give,  say  260,  to  the  friend  who  has  assisted  me  with 
the  names  alluded  to,  which  was  of  great  use  as  forming 
the  nucleus  of  the  company.  I  propose  that  the  shares  be 
for  the  promotion  only,  and  that  in  consideration  thereof  I 
be  considered  as  having  been  retained  as  solicitor  to  the 
Company  (jointly  with  some  old  established  firm  of  con- 
siderable practice  and  parliamentary  experience)  and  re- 
ceive hereafter  the  amount  of  costs  and  expenses  incurred, 
when  there  are  sufficient  funds  in  hand  for  the  purpose. 
These  are  my  views,  but  I  am  quite  ready  to  waive  or  alter 
them  in  any  way  the  committee  may  think  right.  I  have 
the  honour  to  be,  gentlemen,  your  very  obedient  servant. 
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D.  E.  Colombine,  To  the  Provisional  Committee,  Direct  m^ 
London  and  Exeter  Railway.^  That  the  said  last-men-  CouutBuisv. 
tioned  letter  was  duly  received  by  the  said  provisional  com-  ^^^ 
mittee  and  the  tenns  thereof  were  discussed  at  several 
meetings  of  the  said  committee,  and  resolutions  relative 
thereto  were  entered  upon  the  minutes  of  the  proceedings  of 
the  said  committee ;  and  at  a  meeting  of  the  said  committee 
lield  on  the  29th  day  of  September  1845,  the  terms  of 
agreement  between  plaintiff  and  said  provisional  committee 
for  the  purchase  by  them  of  plaintiff's  interest  in  the  said 
Company  were  finally  settled  and  agreed  to ;  and  it  was 
then  agreed  between  plaintiff  and  the  said  provisional  com- 
mittee that  in  consideration  of  plaintiff  giving  up  to  them 
all  his  interest  in  the  said  company,  plaintiff  should,  as  a 
remuneration  for  the  pains  and  trouble  which  plaintiff  had 
been  at  in  procuring  and  completing  the  formation  of  the 
said  Company,  receive  1500  shares  in  the  said  Company  on 
which  a  deposit  of  1/.  75. 6d.  per  share  should  be  considered 
as  paid ;  and  it  was  further  agreed  between  plaintiff  and 
the  said  provisional  committee  that  plaintiff  should  be  re- 
tained as  solicitor  for  the  said  Company  jointly  with  some 
other  firm  of  respectability  to  be  appointed  by  the  said 
provisional  committee ;  and  it  was  further  agreed  between 
plaintiff  and  the  said  provisional  committee  that  the  said 
agreement  between  them  and  plaintiff  should  take  effect  as 
from  the  16th  day  of  September  1 845.  That  accordingly 
plaintiff  on  the  same  29th  day  of  September  1845,  drew  up 
a  memorandum  in  writing  containing  the  terms  of  their 
said  agreement,  which  was  as  follows : — "  Memorandum, 
September  16th,  1845,  I  do  hereby  agree  that  on  condition 
of  receiving  1500  shares,  on  which  a  deposit  of  1/.  75.  6d. 
per  share  shall  be  considered  as  paid,  the  same  shall  be 
considered  as  my  remuneration  for  all  trouble  I  may  have 
been  at  as  promoter  of  the  Line  called  the  Direct  London 
and  Exeter  Railway,  and  acknowledge  that  all  claim  in  re- 
spect of  such  promotion  or  otherwise  on  my  part  shall  be 
considered  as  satisfied  up  to  this  day,  except  nevertheless 
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1846.  money  actually  expended  (an  estimate  of  which  has  been 
CoLOMBiNi ».  given  in  up  to  a  certain  period,  but  which  has  been  since 
CHicBBnvm.  increased)  on  behalf  and  in  furtherance  of  the  interests  of 
the  Company,  which  is  to  be  repaid  me  when  funds  are  in 
hand  for  the  purpose ;  the  said  Company  holding  me  harm- 
less against  all  liabilities  incurred  by  me  on  its  behalf, 
and  pledging  itself  to  retain  me  as  joint  solicitor  with 
equal  share  of  the  duties  and  emoluments  with  another  so- 
licitor or  firm  to  be  associated  with  me.  D.  E,  Colombine. 
Witness,  H.  6.  Preston/*  That  the  said  memorandum  of 
agreement  was  duly  signed  by  plaintiff  and  delivered 
to  the  said  provisional  committee,  and  they  accepted  the 
same,  and  passed  a  resolution  approving  thereof,  and 
entered  the  same  in  the  minutes  of  their  proceedings ;  and 
thereupon  pliuntiff  in  perfonnance  of  the  said  agreement  on 
hk  part  gave  up  to  the  said  provisional  committee  the  entire 
and  exclusive  management  of  the  said  company,  and  placed 
at  their  control  all  the  papers  and  documents  in  plaintiff  *8 
possession  relating  to  the  said  Company  and  the  proposed 
railway,  and  particularly  the  various  applications  for  shares 
in  the  said  company  and  the  arranged  lists  thereof,  and  the 
evidence  obtained  by  plaintiff  as  aforesaid  as  to  the  charac- 
ter of  the  applicants :  and  plaintiff  thenceforth  ceased  to 
have  any  control,  or  take  any  part  in  the  management  or 
conduct  of  the  affiurs  of  the  said  company  except  as  joint 
solicitor,  and  as  acting  under  the  direction  of  the  said 
committee;  and  the  said  provisional  committee  in  part 
performance  of  the  said  agreement  on  their  part,  paid  and 
discharged  the  liabilities  which  plaintiff  had  incurred  in  the 
formation  of  the  said  company.  That  the  said  provisional 
committee  after  their  said  agreement  with  plaintiff  made 
an  allotment  of  shares  in  the  said  company  to  various 
persons  and  received  deposits  thereon  to  a  large  amount ; 
and  they  might  if  they  had  thought  proper  have  made 
allotment  of  shares  to  respectable  and  responsible  applicants 
to  the  extent  of  the  whole  amount  of  the  capital  required 
for  the  said  company ;  and  they  in  fact  represented  that  they 
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had  allotted  the  whole  of  the  said  shares.    That  the  said        1^6. 
provisional  committee  on  the  17th  day  of  October,  1846,  Colombiks 


V. 


caused  to  be  published  an  advertisement  as  follows : — "  The  ^"'^^■•'"** 
Direct  London  and  Exeter  Railway  (with  Extension  to 
Falmouth  and  Penzance).    The  Committee  of  Management 
hereby  give  notice  that  they  have  completed  the  allotment 
of  shares,  and  that  the  usual  letters  are  this  day  issued. 
In  the  arduous  duty  of  deciding  on  claims,  unprecedented, 
it  is  believed,  in  their  number  and  respectability,  the  com- 
mittee have  been  obliged  to  give  a  preference  to  applicants 
locally  interested,  or  likely  to  bring  to  bear  for  the  Company 
a  large  share  of   legitimate  influence.      The  numerous 
persons  with  undoubted  claims  on  the  score  of  wealth  and 
social  standing,  whose  applications  have  either  been  passed 
over  or  cut  down,  are  requested  to  accept  this  reason  as  the 
committee^s  apology.    The  committee  desire  to  add,  that 
while  attestations  of  public  support  are  daily  reaching  them 
from  the  most  influential  quarters,  the  engineering  prepara- 
tions under  Mr.  Braithwaite  are  so  far  advanced,  that  the 
project  cannot  fail  to  be  placed  before  parliament  in  a 
manner  the  most  satisfactory  to  the  shareholders.    E.  S. 
Blundell,  Hon.  Secretary.'*^    That  the  said  provisional  com- 
mittee after  the  allotment  of  the  said  shares  caused  a 
subscription  contract  to  be  prepared   and   executed  by 
the    several    shareholders    in    the   said   Company,    and 
thereby  the   said   defendants,    Hankey  and   Pynn,   said 
Blundell,  said  defendant  Evans,  said   Healey,  said  de- 
fendants  Hillary,    Hodgson,   Hungerford,   Pope,   Shairp, 
Spicer,   and  Chichester,  were  appointed  the  provisional 
committee  of  the  said  Company,  with  full  power  to  add 
to  their  number,  and   to  remove    any  member  of  the 
provisional  committee  whose  continuance  as  a  member  of 
the   committee   might  be  considered  prejudicial   to  the 
interests  of  the  Company,  and  to  fill  up  vacancies  which 
might  be  occasioned  by  death,  resignation,  or  otherwise, 
with  a  declaration  that  a  majority  of  the  votes  of  the 
members  of  the  provisional    committee   present  at  any 


a02  REPORTS  IN  CHANCERY, 

^  ^^^'  meeting,  the  membere  present  not  being  leas  than  five, 
CoLOMBiara  V.  should  have  power  to  bind  all  present  as  well  as  all  absent 
CaioaBavaa.  m^nj^gja  ^f  ^^g  committee,  as  also  the  graeral  body  of 
shareholders ;  and  genend  authorities  were  thereby  given  to 
the  said  provisional  committee  to  manage  the  affiurs  of  the 
said  Company,  and  all  contracts  entered  into  on  behalf  of 
the  said  Company  up  to  that  time  were  confirmed.  That 
said  several  persons  so  as  last  aforesaid  appointed  the 
provisional  committee  of  the  said  Company  adopted  and 
confirmed  the  said  agreement  with  plaintifr,  and  agreed  with 
him  to  perform  the  same.  That  said  Dowglasse  was  not 
appointed  by  the  said  subscription  contract  a  member  of 
the  said  provisional  committee,  and  previously  to  the  date 
of  the  said  subscription  contract  he  had  ceased  to  be  a 
member  of  the  said  provisiimal  committee,  and  had  ever 
since  ceased  to  have  and  had  not  any  interest  in  the 
said  Company  or  the  afiaiis  thereof.  That  some  time  in 
October  1846,  said  Blundell  and  Healey  were  severally 
removed  from  their  <^Bce  of  members  of  the  said  pro- 
visional committee,  under  the  authority  of  the  said 
subscription  contract,  and  they  had  ceased  to  have 
and  they  had  not  any  interest  in  the  affiiirs  of  the  said 
company,  and  that  defendants  Phillimore  and  Chambers 
were  severally  duly  appointed,  and  were  members  of 
the  said  provisional  committee.  That  shortly  after 
the  allotment  of  shares  had  been  made  in  the  said 
.company,  disputes  and  differences  arose  between  various 
members  of  the  said  provisional  committee,  as  to  such 
allotment,  and  the  manner  in  which  the  same  had  been 
made ;  and  plaintiff  complMned  to  said  committee  that,  as 
the  fact  was,  no  shares  had  been  allotted  to  him  pursuant 
to  the  said  agreement,  dated  16th  September,  1845, 
although  plaintiff  made  several  applications  to  the  said 
committee  for  such  allotment.  That  on  7th  November,  1845, 
plaintiff  received  from  Mr.  Henry  Byng  Hall,  the  secretary 
of  the  said  company,  a  letter  dated  7th  November,  1845, 
as  follows : — ''  Sir,  I  am  requested  by  Sir  Bruce  Chichester, 
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(chairman)  to  requeat  you  will  be  good  enough  to  prepare        IM^* 
copies  of  the  contracts  entered  into  with  the  company,  both  (kMmtman  •« 
as  r^iards  yourself  and  Mr.  Ancrum,  in  order  that  they  ^^^™»»*'*»- 
may  be  placed  before  the  Board  at  the  next  meeting, 
vdiich  will  take  place  at  one  o'clock  to  morrow.     I  am.  Sir, 
your  obedimt  servant,  H.  Byng  Hall,  secretary. — Colom- 
bine,  Esq."*^   That  in  reply  thereto  plaintiff  on  the  same  day 
sent  to  the  said  H.  B.  Hall  a  c(^  of  the  said  agreement, 
dated  16th  Sept.  1846,  and  also  a  letter  which,  so  far  as  was 
material,  was  as  follows : — '^  Sir,  I  have  to  acknowledge  the 
receipt  of  your  letter  of  this  day's  date,  and  in  compliance 
with  the  wish  therein  expressed,  I  beg  to  forward  herewith 
a  copy  of  the  memorandum  signed  by  me  on  the  occasion 
referred  to.^    That  a  meeting  of  the  said  provisional  com- 
mittee was  held  on  the  8th  Nov.  1845,  at  which  the  said 
agreement  with  plaintiff  was  discussed,  and  a  question  was 
raised  by  some  of  the  members  present  as  to  the  validity 
thereof,  and  it  was  resolved  by  ibe  said  committee  that  a 
ease  should  be  stated  for  tJbe  opinion  of  counsel  as  to  the 
validity  of  the  said  agreement.     That  such  case  was  stated 
accordingly,  and    the   opinion  of  counsel   was  obtained 
thereon,  and  soon  afterwards  the  said  provisional  com- 
mittee caused  the  said  case  and  opinion  to  be  communicated 
to  plaintiff.   That  such  opinion  was  in  favour  of  the  validity 
of  the  said  agreement,  so  far  as  related  to  the  delivery  to 
plaintiff  of  the  1500  shares  in  said  Company  for  the  con- 
sideration stated  in  said  agreement,  and  plaintiff  thereupon 
pressed  the  performance  of  the  said  agreement  by  said 
committee.      That  towards  the  beginning  of  December, 
1845,  by  reason  of  the  disputes  and  diflerences  which 
existed  between  the  members  of  the  said  provisional  com- 
mittee, and  the  alleged  mismanag^nent  of  the  ai&irs  of 
the  said  Company  by  some  of  the  said  members  of  the 
provisional  committee,  the  value  of  the  said  undertaking 
had  declined  in  public  estimation,  and  the  shares  were 
being  bought  and  sold  in  the  market  at  a  discount ;  and 
the    said    provisional    committee    determined   to   call   a 
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Chichbstbr. 


^^^'  ,  public  meeting  of  the  shareholders  of  the  said  Company,  to 
CotoMBiNB  9.  explain  the  state  of  the  aflairs  of  the  said  company,  and  to 
obtain  the  sanction  of  the  said  shareholders  as  to  the  past 
proceedings  of  the  said  committee,  and  as  to  the  course  of 
management  to  be  adopted  for  the  future.  That  plaintiff, 
being  desirous  of  obtaining  the  fair  performance  of  the 
said  agreement,  at  the  suggestion  of  the  said  defendant 
Chichester,  who  was  then  desirous  that  said  agreement 
with  plaintiff  should  be  performed,  wrote  and  sent  to  said 
provisional  committee  a  letter  dated  5th  December  1845, 
as  follows : — ^'  8,  Carlton  Chambers,  Regent  Street,  Decem- 
ber 6th,  1845.  Gentlemen,  In  consequence  of  the  present 
state  of  the  affitirs  with  regard  to  the  Direct  Exeter  Rail- 
way, I  feel  called  on  in  justice  to  myself  and  the  labours 
bestowed  in  furtherance  of  the  objects  of  the  Company 
from  May  till  September,  when  a  contract  was  made  for 
apportioning  to  me  1500  shares,  on  which  the  deposit  of 
1/.  75.  6d.  should  be  considered  as  paid,  to  beg  that  your 
earnest  attention  be  given  to  that  agreement,  and  that  you 
will  inform  me  what  course  you  intend  to  pursue  relative  to 
it — no  shares  having  been  given  to  me  when  the  scrip  was 
issued,  my  situation  is  materially  altered  and  damaged.  At 
that  period  they  bore  a  premium  in  the  market  varying 
from  105.  to  25.  6d.  It  was  the  duty  of  the  allotment,  or 
general,  conunittee  to  have  set  the  number  necessary  i^art 
for  me,  and  for  the  want  of  this  great  damage  has  been  the 
result.  In  the  present  state  to  which  the  affairs  of  the 
Company  have  been  reduced  by  the  policy  adopted,  the  1500 
shares  would  be  nearly  valueless,  and  I  conceive  the  least  I 
can  now  expect  is  to  receive  in  money  a  sum  equal  to  the 
deposits  on  1500  shares,  of  which  I  was  deprived  at  a 
period  when  they  ought  to  have  been  tendered  to  me  by 
the  Company.  As  it  is  of  essential  importance  to  have  this 
question  disposed  of  before  the  public  meeting,  I  beg  the 
favour  of  an  immediate  answer  to  this  application.  I  have 
the  honour  to  be  your  obedient  servant,  D.  E.  Colombine. 
To  the  Provisional  Committee  of  Management,  Direct 
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London  and  Exeter  Railway.^    That  the  said  meeting  of        1846^ 
shareholders  was  advertised  to  take  place  on  Monday  the  Colombink  v. 
16th  December,  1846,  and  on  Saturday  the  13th  December  Ch^mstbr. 
a  meeting  of  the  said  provisional  committee  was  held  for 
the  purpose  of  discussing  with  plaintiff  the  manner  in  which 
the  said  agreement  should  be  performed.    That  after  some 
discussion  it  was  proposed  by  plaintiff  and  agreed  to  by  the 
said  committee  that  instead  of  receiving  1600  shares  in  the 
said  Company  plaintiff  should  receive  1000  shares  with  the 
deposit  paid  up,  and  the  sum  of  812/.  10s.  in  cash.    That  the 
said  defendant  Chichester  drew  up  a  memorandum  in  writing 
containing  the  said  terms  as  so  proposed  by  plaintiff  and 
agreed  to  by  the  said  committee,  and  such  memorandum 
was  signed  by  the  said  defendants  Chichester  and  Hillary  on 
behalf  of  the  said  Company  and  taken  possession  of  by  the 
said  defendant  Chichester.    That  the  said  memorandum  was 
to  the  effect  that  plaintiff  agreed  to  accept,  and  the  said  com- 
mittee to  give  to  plaintiff  812/.  10s.  in  cash  and  1000  shares 
in  the  said  Company,  with  a  deposit  thereon  of  1/.  7s.  6d. 
paid  up,  in  lieu  of  said  1600  shares  mentioned  in  said  agree- 
ment dated  16th  September,  1846.     That  it  was  agreed 
between  plaintiff  and  said  committee  that  another  meeting 
of  the  said  committee  should  be  held  on  the  following 
Monday  morning  previously  to  the  public  meeting  of  share- 
holders, to  confirm  the  said  agreement,  and  that  the  same 
should  be  entered  on  the  minutes  of  the  said  committee  and 
a  check  drawn  in  favour  of  plaintiff  for  the  said  sum  of 
812/.  10<.,  and  that  credit  for  such  check  should  be  taken 
by  said  committee  in  the  accounts  to  be  rendered  by  them 
to  the  said  meeting  of  shareholders,  as  a  payment  made  by 
the  said  committee  on  behalf  of  the  said  Company.     That  a 
meeting  of  the  said  provisional  committee  was  held  accord- 
ingly on  the  morning  of  Monday,  16th  December,  1845, 
and  plaintiff  attended  such  meeting  pursuant  to  the  ar- 
rangement, and  at  such  meeting  a  resolution  was  accord- 
ingly passed  and  entered  in  the  books  of  the  said  conunittee 
confirming  the  said  agreement  as  varied  and  directing  pay- 
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l^^*  ment  of  the  aaid  sum  of  812/.  10*.  and  the  delivery  of  the 
9.  sftid  1 000  sharee  in  the  aaid  Company  to  plaintiff.  That  at 
the  same  meeting  and  after  the  said  resolution  had  been 
passed  a  dieck  for  the  said  sum  of  812/.  10s.  was  drawn 
and  signed  in  favour  of  plaintiff  for  the  purpose  of  being 
paid  to  plaintiff  in  part  performance  of  the  said  agreement ; 
but  the  said  meeting  broke  up  suddenly  in  order  that  the 
members  thereof  might  attend  the  said  meeting  of  share- 
holders, and  the  said  cheek  was  by  accident  not  then  delir 
vered  to  plMutiff.  That  the  said  public  meeting  of  share- 
holders was  held  pursuant  to  the  said  advertisement,  and 
at  such  meeting  ibe  said  defendant  Chichester  as  the 
chairman  of  the  said  Company,  and  with  the  privity  of  the 
several  members  of  the  said  provisional  committee,  pro* 
duced  and  read  a  statement  of  the  affiurs  of  the  said  Com- 
pany in  which  the  said  provisional  committee  took  credit 
for  the  sum  of  4346/.  lit.  3c2.  as  money  paid  by  them  for 
preliminary  expenses,  and  which  comprised  the  said 
sum  of  812/.  IQg.  the  amount  of  the  said  check,  and 
also  the  amount  of  1/.  7s.  6d.  per  share  on  1000  shares 
agreed  to  be  ddivered  to  plaintiff  with  a  deposit  paid  up 
as  thereinbefore  stated.  That  since  the  said  meeting 
of  the  15th  December,  1846,  plaintiff  had  made  fre- 
quent applications  to  the  said  provisicmal  committee,  and 
requested  them  to  deliver  to  plaintiff  said  dieck  for  the 
said  812/.  10s.  and  also  to  deliver  to  plaintiff  scrip 
certificates  for  1000  shares  in  the  said  Company,  with 
the  deposit  of  1/.  7s.  6c/.  per  share  paid  up.  The  bill 
stated  that  the  defendants  sometimes  alleged  that  the 
agreement  dated  16th  September,  1845,  vras  invalid  by 
reason  of  the  stipulation  therein  contained  that  plaintiff 
should  be  employed  as  the  solicitor  of  said  Company  jointly 
with  another  firm.  The  bill  charged  that  the  said  stipu- 
hition  as  to  the  employment  of  piamtiff  as  solicitor  was 
wholly  distinct  and  separate  from  the  stipuktion  contained 
in  the  agreement  of  September,  1645,  as  to  tiie  delivery  of 
the  said  1500  shares,  and  the  consideration  for  the  same ; 
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and  that  the  stipuhitioii  as  to  the  employmeDt  of  plaintiff        1B46. 
as  such  solicitor  as  aforesaid,  although  acted  upon  by  the  coLOMBm  v. 
said  committee  for  a  time,  had  been  since  abandoned  both  Chiohmwb. 
by  pkintiff  and  said  provisional  committee,  and  plaintiff  had 
for  some  time  ceased  to  be  the  solicitor  of  the  said  Com- 
pany.    The  bill  further  charged  that  at  the  date  of  the 
said  agreement  the  project  for  the  formation  of  the  said 
Company  was  of  great  value,  and  that  plaintiff  had  ex- 
pended much  time,  labour,  and  skill  in  maturing  the  same, 
and  had  collected  much  information  and  many  materials 
towards  the  formation  of  the  said  Company,  and  par* 
ticularly  in  respect  of  the  number  and  arrangement  of  the 
applications  for  shares  in  the  said  Company,  and  the  col- 
lection of  evidence  relative  to  the  responsibility  and  sol- 
vency of  the  persons  applying  for  such  shares.     That  the 
materials  and  information  so  collected  by  plaintiff  were  ob- 
tained by  great  pains  and  labour,  and  that  the  same  were 
necessary  and  essential  to  enable  the  said  conmiittee  to 
make  a  proper  allotment  of  shares  in  the  said  Company, 
and  the  said  ocMnmittee  by  virtue  oi  the  said  agreement  of 
the  16th  of  September,  1845,  acquired  and  had  the  full 
benefit  of  the  said  materials  and  information.    That  the 
said  project  was  also  of  gpreat  value  by  reason  of  the  same 
having  been  registered  previously  to  the  29th  day  of  July, 
1845,  and  a  deposit  of  only  5/.  per  cent,  upon  the  capital 
being  required  by  the  Standing  Orders  of  the  House  of 
Commons  (a).     That  upon  the  faith  of  the  said  agreement 
dated  the  16th  day  of  September,  1845,  being  performed  by 
the  said  provisional  committee  plaintiff  gave  up  to  them 
the  entire  management  of  the  said  project,  and  they  took 
possession  of  all  the  papers,  documents,  and  information 
in  pkintiff^s  possession  or  power  relating  thereto,  and  in 
particular  the  said  lists  of  i4)plications  for  shares  so  as 
aforesaid  arranged,  and  also  the  said  infonnation  so  as 

(a)  The  Standing  Orders  now  require  one-tenth  part  of  the  amount 
■nbscribed  to  be  deposited. 


Chichester. 
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1B46^  aforesaid  obtained  with  reference  to  the  said  applicants. 
CoLOMBiNB  V.  That  the  shareholders  in  said  Company  were  very  nume- 
rous, and  they  were  in  fact  so  numerous  that  they  could 
not  without  the  greatest  inconvenience  be  made  parties  to 
the  suit.  That  defendants  Chichester,  Phillimore,  Cham- 
bers, Evans,  Pynn,  Spicer,  Hungerford,  Hankey,  Shairp, 
Hillary,  Pope  and  Hodgson  had  been  duly  consti- 
tuted and  appointed  by  the  shareholders  in  said  Com- 
pany, and  were  trustees  of  said  Company  with  full 
power  and  authority  to  manage  and  conduct  the  aflEurs  of 
said  Company,  and  they  fully  represented  the  rights  and 
interests  of  said  shareholders  in  all  matters  relating  to 
said  Company,  and  no  person  other  than  defendants  was  a 
trustee  of  said  Company,  or  had  any  power  or  authority 
to  manage  or  conduct  the  affiiirs  of  said  Company,  or  to 
represent  the  rights  or  interests  of  the  shareholders  therein. 
The  bill  contained  numerous  other  charges,  either  repe- 
titions, or  inunaterial  with  respect  to  the  points  here 
noticed.  The  prayer  of  the  bill  so  far  as  is  material  for 
the  present  report  was — that  it  might  be  declared  that  the 
said  defendants  were  bound  by  virtue  of  the  said  agreement 
thereinbefore  mentioned  to  bear  date  the  16th  day  of 
September,  1845,  and  the  said  minute  or  memorandum 
varying  the  terms  thereof  made  at  the  said  meeting  of  the 
provisional  committee  on  the  13th  day  of  December,  1845 ; 
and  that  the  defendants  might  accordingly  be  decreed  to 
perform  the  same,  and  for  that  purpose  te  pay  te  plaintiff 
the  said  sum  of  812/.  10^.,  and  also  to  deliver  to  plaintiff 
scrip  certificates  for  1000  shares  of  25/.  each  in  the  said 
company  called  the  Direct  London  and  Exeter  Railway 
Company,  with  a  receipt  or  acknowledgment  that  the 
sum  of  1/.  7«.  6d.  upon  each  of  such  shares  had  been 
paid  up,  plaintiff  being  ready  and  willing,  and  thereby 
offering  to  accept  such  shares,  and  te  execute  such  deeds 
or  other  instruments  as  might  be  necessary  or  proper 
to  be  executed  by  plaintiff  as  the  holder  of  such  shares. 
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To  this  bill  several  general  demurrers  for  want  of  equity        1846. 
were  put  in,  which  came  on  to  be  argued  before  the  Vice-  Colombine  r. 
Chancellor  of  England.  Chichbsteb. 

For  the  demurrers  it  was  said,  that  under  the  Act  for  the 
Regulation  of  Joint-stock  Companies  (7  &  8  Vict.  c.  110,  s. 
23)  there  was  no  power — the  Company  being  only  pro- 
visionally registered — ^for  the  provisional  committee  or 
promoters  of  the  Company — promoter  being  the  name  appli- 
cable to  all  persons  acting  in  the  formation  of  a  company 
prior  to  complete  registration  (sects.  3  and  4), — to  enter  into 
contracts  for  services  of  another  promoter  of  the  company, 
such  as  were  set  forth  by  the  bill.  That  the  expenses  of 
the  inspection  and  general  survey,  together  with  the 
monies  out  of  pocket,  were  admitted  by  the  bill  to  have 
been  repaid  to  the  plaintiff.  That  if  there  was  such  power 
as  aforesaid,  the  services  could  not  be  compensated  by  an 
allotment  of  shares  exempt  from  the  payment  of  any  part 
of  the  deposit.  That  the  bill  contained  no  allegation  that 
there  were  unallotted  shares,  so  that  the  defendants  could 
deliver  the  scrip  certificates.  That  there  might  be  no 
objection  to  the  Court  decreeing  specific  performance  of  an 
agreement  to  purchase  shares  in  a  railway  company  which 
had  obtained  its  act,  Duncuft  v.  Albrecht  (a).  But  that, 
if  the  meaning  of  the  bill  was — this  being  a  projected  com- 
pany— that  the  defendants  were  to  purchase  the  scrip  certi- 
ficates, the  legality  of  such  a  transaction  was  very  doubtful 
even  before  the  passing  of  the  act  7  &  8  Vict.  c.  110,  for 
the  regulation  of  joint-stock  companies;  Jackson  v. 
Cocker  (b).      That  if  such  a  transaction  was  not  illegal 

(a)  12  Sim.  189.  aU  must  too  well  know  they  had 

Sale  of  nil-     (fi)  4  Beav.  69.   This  case  con-  been  made  the  means  of  gambling. 

wmy  scrip    tains  a  dictum  only  of  the  Master  bribery,  and  frauds  of  the  most 

certificate!.  ^  ^y^  j^^y^      j^^  dictum  is  extensive    character.      Whether 

founded  on  a  dictum  of  Lord  [such  buym^  and  selling]  were 

Tenterden.    The  Master  of  the  legal  was  a  question  which  might 

Rolls  said  that  scrip  certificates  deserve  greater  consideration  than 

had  been  bought  and  sold,  and  as  it  had  received  that  day,  and  be 
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1846. 


colomunx  9, 
Chichistbr. 


prior  to  the  passing  of  the  aet,  there  still  was  a  question 
whether  railway  serip  does  not  come  within  the  proyisions 
of  the  26th  section  of  the  act,  by  which  before  a  company 
has  obtained  a  certificate  of  complete  registration,  the  sale 


was  by  no  means  disposed  to 
treat  lightly  the  suggestions  of 
Lord  Tenterden.  That  nothing 
had  occurred  to  incline  him  to 
think  that  the  question  was  not 
one  worthy  of  most  serious  con- 
sideration. It  did  not  however 
appear  to  him  necessary  to  decide 
it  on  that  occasion. 

The  dictum  of  Lord  Tenterden 
was  in  Josephs  t.  Pebrer,  3  Bam. 
&  Cres.  639,  the  case  of  the 
Equitable  Loan  Bank  Company. 
The  scrip  certificate  declared  the 
holder  entitled  to  five  shares  with 
all  benefits  and  emoluments,  but 
subject  to  the  future  payments 
on  the  shares  and  all  matters  to 
be  contained  in  any  act  of  Par- 
liament for  the  regulation  of 
the  Company.  Lord  Tenterden 
thought  that  the  Company  was 
comprehended  by  the  words  of 
the  Bubble  Act,  which  was  then 
in  force.  He  added  there  was 
another  point  which  he  should 
notice  very  briefly,  as  it  was  not 
touched  upon  in  the  argument, 
namely,  that  the  trafiicking  in 
those  shares  might  very  possibly 
have  been  illegal  at  conunon  law, 
inasmuch  as  it  was  bargaining 
and  wagering  about  an  act  of 
Parliament  to  be  obtained  in 
foture. 

See  further  what  was  said  by 
Lord  Wynford  mJDwergier  v. 
Fellows,  6  Bing.  268,  and  by  the 
Vice-Chancellor  in  BUmdell  t. 
Wimor,  8  SiuL  ^12—614. 


Consider  however  the  words  of 
Lord  Denmmn  in  the  Londtm 
Qramd  JtmcKos  RaUwojf  Com* 
pmy  V.  FreemoM,  2  Railway  Cases, 
504 ;  S.  C.  2  Man.  &  Gran.  640— 
that  there  was  no  principle  of 
law  preventing  the  company, 
when  they  came  to  mdce  up  the 
register  book,  from  treating  the 
then  holders  of  scrip  certificates 
applying  for  shares  as  the  parties 
really  contributing  towards  the 
capital,  which  the  company  was 
by  its  act  of  Parliament  autho- 
rized to  raise. 

Consider  also  the  language  of 
Chief  Justice  Tlndal  in  Garrard 
V.  Hardey.  6  Scott's  New  Rep. 
476 :  that  the  raising  and  trans- 
ferring stock  in  a  company  could 
not  be  held  in  itself  an  offence  at 
common  law — ^that  such  species 
of  property  was  altogether  un- 
known to  the  law  in  ancient 
times,  nor  indeed  was  it  in  usage 
and  practice  until  a  short  period 
antecedent  to  the  passing  of  the 
Bubble  Act  —  that  as  that  had 
been  repealed  there  was  no 
authority  for  holding  that  the 
raising  and  transferring  sto^  was 
simply  and  per  se  an  offence  at 
common  law. 

The  author  has,  according  to 
his  habit,  abstracted  and  arranged 
the  caaes  and  dicta  si  common 
law  and  in  equily  connected  with 
the  subject  of  this  note.  Thsy 
will  form  part  of  an  Appeodix  to 
the  pffsseat  vnlimie. 
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by  a  subscriber  of  his  share  or  interest  is  void  (a).     That  if        ^M^     ^ 
the  biU  could  not  be  supported  as  regarded  the  shares,  the  Coumtan  9. 
plaintiff  could  not  have  any  relirf  in  the  suit  as  regarded  CHioawwa. 
the  812/.  10».,  which,  as  it  was  said,  it  was  agreed  on  the 
13th  December,   1845,  the  plaintiff  should  receive,  the 
number  of  shares  being  reduced  from  1500  to  1000  shares. 
That  part  of  the  agreement  was,  that  the  plaintiff  should 
be  solicitor  to  the  company.     There  could  be  no  perform- 
ance of  this  part  of  the  agreement,  and  the  plaintiff  could 
not  abandon  it.     That  agreements  were  entire,  and  if  an 
agreement  could  not  be  performed  in  the  whole,  there  was 
a  right  to  say  the  same  should  not  be  performed  in  part. 

Against  the  demurrers  it  was  submitted  that  the  pro- 
visional  committee  had  power  to  enter  into  the  above 
contract  with  the  plamtiff.  That  the  subject  had  been 
fully  considered,  and  eminent  counsel  had  written  opinions 
that  the  agreement  was  perfectly  valid.  That  the  bill 
contained  sufficient  allegations ;  and  that  the  fair  construo- 
tion  of  the  allegations  in  the  bill  was,  that  the  defendants 
the  provisional  committee,  whatever  might  at  one  time  have 
been  their  representations  on  the  subject,  were  possessed  of 
unallotted  shares.  That  a  claim  to  unallotted  shares — ^to 
become  an  original  shareholder — ^must  be  unobjectionable. 
But  that  if  that  was  not  the  construction  of  the  bill  and 
the  meaning  must  be  taken  to  be,  that  the  defendants 
should  go  into  the  market  and  purchase  the  scrip  certifi- 
cates— then  it  might  be  observed  that  railway  scrip  was 
notoriously  sold  daily,  and  the  Joint-Stock  Regulation  Act 
did  not  apply  to  sales  of  railway  scrip  (5).  As  to  the  812/. 
10«.  it  was  admitted  that  the  plaintiff  could  have  no  relief 

(a)  The  Court  of  Exchequer  way  which  cannot  be  carried  into 

has   determined   that   the    26th  effect  without  the  aid  of  an  act  of 

section  of  the  Joint-Stock  Com-  Parliament.     Ymmi^  v.  Smith,  15 

painies  Regulation  Act,  7  &  8  Vict  Mees.  &  Wels.-^  131 ;  8.C.  4  Rail- 

c.  110,  does  not  apply  to  a  joint-  way  Cases,  135. 
stock    company  having   for   its         (ff)  See  the  last  note, 
ohject  the  construction  of  a  railp 
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1846.^         unless  the  other  part  of  the  bill  could  be  sustained.     That 

CoLOMBiNB  9.    as  to  the  agreement  to  appoint  the  plaintiff  solicitor  to  the 

Chicbbbtbk.     company,  that  part  of  the  agreement,  having  been  acted 

upon  for  a  time,  was  abandoned,  as  appeared  by  the  bill, 

and  being  for  the  plaintiff's  benefit  he  might  waive  it. 

The  Vigb-Chancbllob  said,  it  had  been  argued  that  the 
bill  asked  in  effect  to  have  that  done  which  could  not  be 
done ;  but  such  argument  would  have  been  correct  only  if 
the  bill  had  in  distinct  terms  stated  that  all  the  shares  had 
been  allotted.  But  he  did  not  find  anything  in  the  bill  that 
amounted  to  any  such  allegation.  That  during  the  argument 
he  had  particularly  examined  those  passages  which  related 
to  the  allotment,  and  he  must  say  that  they  did  not  appear 
to  him  to  amount  to  an  allegation  that  all  the  shares  had 
been  allotted.  The  provisional  conunittee  had  the  power 
of  allotting  all  the  shares,  and  that  power  still  remained, 
except  so  far  as  it  might  have  been  taken  away  by  an  actual 
allotment  of  shares.  His  Honour  then  commented  upon 
various  passages  in  the  bill  relative  to  the  allotment  of 
shares,  and  said  that  upon  the  face  of  the  bill  it  appeared 
to  him  that  he  was  not  at  liberty  to  assume  that  those, 
who  had  the  direction  of  the  aflairs  of  the  company,  had  not 
still  the  power  of  allotting  shares.  That  it  was  said  that  the 
committee  had  no  power  to  allot  shares  in  remuneration 
for  services,  but  must  receive  the  deposit.  That  that  ob- 
jection appeared  to  him  to  amount  to  nothing.  That  if  the 
provisional  committee  owed  money  to  a  person  who  came 
for  shares,  and  they  allotted  to  him  as  many  shares  as 
would  make  the  deposit  upon  them  equal  to  the  amount  of 
the  debt;  was  not  such  a  transaction  legal!  Was  it 
necessary  that  the  formality  should  be  gone  through,  that 
the  creditor,  desirous  of  taking  the  shares,  should  first  hand 
to  the  provisional  committee  the  amount  of  the  deposit,  and 
then  that  they  should  hand  back  to  him  the  same  deposit 
in  liquidation  of  his  debt !  It  was  quite  idle,  in  his  mind,  to 
insist  on  any  such  formality.     A  great  deal  of  stress  had 
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been  laid  upon  this  being  a  dealing  in  scrip  certificates,  but,  ^     ^^^' 
according  to  his  understanding  of  the  bill,  it  called  for  Colombinbi^. 
shares,  and.  the  scrip  certificates  at  present  represented    "'*"»■"*• 
the  shares.    That  as  yet  the  shareholders  were  only  sub- 
scribers, and   the  shares  were   scrip   certificates.     The 
plaintifl;  in  asking  for  scrip  certificates,  was  merely  asking 
for  shares,  upon  which  a  certain  amount  of  deposit  should 
be  acknowledged  to  have  been  paid.     He  asked  for  scrip 
certificates  in  respect  of  unallotted  shares.    In  that  there 
could  be  nothing  illegal.     As  to  the  agreement  to  appoint 
the  plaintiff  solicitor  to  the  Company,  that  did  not  appear 
to  require  any  notice. 

The  Vice-Chancellor  having  overruled  the  demurrers, 
there  were  appeals  to  the  Lord  Chancellor,  before  whom 
the  arguments  urged  on  both  sides  in  the  Court  below 
were  renewed. 

Mr.  Stuartf  Mr.  Jas.  Parker j  Mr.  BacoUy  Mr.  DanieU 
and  Mr.  Hetherington^  appeared  for  the  different  parties. 

The  Loan  Chancellor  said  that  the  services,  which  the 
plaintiff  alleged  that  he  had  performed,  were  that  he  had  pro- 
jected, with  the  assistance  of  a  Mr.  Ancrum,  the  formation 
of  the  Company,  and  that  he  had  caused  it  to  be  provision- 
ally registered  ;  and  that  he  had  prepared  prospectuses  and 
circulated  them  extensively,  and  had  also  prepared  adver- 
tisements and  caused  them  to  be  inserted  in  the  news- 
papers. That  he  had  taken  various  journeys  and  had  had 
interviews  with  the  proprietors  of  lands  through  which  the 
railway  would  pass.  That  he  had  caused  a  preliminary 
inspection  and  general  survey  of  the  line  of  country.  That 
he  had  received  applications  for  shares  addressed  to  himself 
as  the  promoter  of  the  Company,  and  that  he  had  caused 
such  applications  to  be  arranged  and  classified,  and 
inquiries  to  be  made  and  evidence  to  be  obtained  as  to  the 
respectability  and  responsibility  of  the  applicants.  That 
in  this  state  of  things  certain  persons  consented  to  act  as 
a  provisional  committee,  for  the  purpose  of  completing 
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W4<»  the  formation  of  the  Company  and  managing  its  af&ira. 
GoiomnrB*.  That  these  provisional  conunitteemen,  being  desirous  of 
having  the  entire  control  of  the  project,  negotiated  with  the 
plaintiff  for  the  purchase  from  him  of  what  was  called  his 
interest  in  the  proposed  Company.  That  the  result  of  the 
negotiation  was  an  agreement  between  the  plaintiff  and  tiie 
provisional  committee,  that  in  consideration  of  the  plaintiff 
giving  up  to  them  all  his  alleged  interest  in  the  Company, 
the  plaintiff  should,  as  a  remuneration  for  the  pains  and 
trouble,  whidi  he  had  been  at  in  the  formation  of  the 
Company,  and  as  the  principal  promoter,  receive  1500 
shares,  on  which  a  deposit  of  1/.  7«.  6d.  per  share  should  be 
oonsidered  as  paid,  and  the  plaintiff  was  to  be  retained  as 
solicitor  for  the  Company,  jointly  with  some  respectable 
firm.  That  the  plaintiff,  in  performance  of  the  agreement 
on  his  part,  gave  up  to  the  provisional  committee  the 
exclusive  management  of  the  Compuiy,  and  placed  at  their 
control  all  the  documents :  and  the  plaintiff  ceased  to  take 
any  part  in  the  conduct  of  the  Company  except  as  joint 
solicitor,  acting  under  the  direction  of  the  committee :  and 
the  provisional  committee  on  their  part  disdiarged  all  the 
liabilities  which  the  plaintiff  had  incurred  in  the  formation 
of  the  Company.  The  plaintiff  was  paid  aO  his  monies  out 
of  pocket.  After  this  agreement  the  provisional  committee 
made  an  allotment  of  shares,  and  then  a  subscription 
contract  was  prepared  and  executed  by  the  subscribers. 
Bj  this  subscription  contract  authority  was  given  to  the 
provisional  committee  to  manage  the  a£Bur8  of  the  Com- 
pany, and  all  contracts  entered  into  on  behalf  of  the  Com- 
pany up  to  that  time  were  confirmed ;  and  the  provisional 
committee  appointed  1:^  the  subscription  contract  adopted 
and  confirmed  the  agreement  with  the  plaintiff,  and  agreed 
to  perform  the  same.  Then  came  the  modification  of  the 
agreement,  which  took  place  at  the  meeting  of  the  pro- 
visional committee,  in  December,  1845.  By  this  modifica- 
tion the  plaintiff,  instead  of  receiving  1500  shares,  was  to 
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receive  1000  shares,  with  the  deposits  paid  up,  and  the  som  l<^» 
of  812/.  lOs.  in  cash.  Now  it  was  admitted  that  all  the  CohomBon^. 
monies  expended  by  the  plaintiff  as  a  promoter  of  the  OHHrnawaa. 
Company  had  been  paid ;  and  might  it  not  be  a  question 
whether  the  provisional  committee  had  any  power  to  enter 
into  a  contract  of  this  kind!  whether  the  services  of  the 
plaintiff  detailed  by  the  bill — all  his  outlay  as  promoter 
having  been  reimbursed — were  services  within  the  excep- 
tion  of  the  act  of  Parliament  (7  &  8  Vict.  c.  110,  s.  23)! 
and  if  such  services  were  services  within  the  exception 
of  the  act  of  Parliament,  then  mi^t  not  a  question 
arise,  whetiier  this  was  a  proper  mode  of  remunerating 
them  by  an  allotment  of  shares  in  the  Company,  on 
which  a  certain  deposit  should  be  considered  as  paid! 
The  plaintiff  was  a  promoter  of  the  Company,  and  the  act 
of  Parliament  (see  sects.  3  &  4)  applied  that  expression  to 
every  person  by  whatever  name  acting  in  the  formation  and 
establishment  of  a  company  at  any  period  prior  to  the  com- 
pany obtaining  a  certificate  of  complete  registration.  Were 
not  the  provisional  committeemen  promoters  within  this 
definition!  Had  they  power  to  enter  into  ahy  contract 
with  another  promoter  relative  to  uiy  such  services 
as  these,  and  to  compensate  these  services  by  awarding 
shares,  and  exempting  them  from  the  payment  of  the 
deposit!  These,  however,  were  questions  that  it  was 
not  necessaiy  for  him,  in  his  view  of  the  case,  to 
determine.  There  was  another  question  which  had  been 
raised  in  the  argument,  and  which  depended  upon  the  con- 
struction of  the  same  act  of  Parliament,  and  which  question 
also  it  was  unneceasaiy  for  him  to  decide.  It  had  been  said, 
that  if  there  was  no  sufficient  allegation  in  the  bill  that  there 
were  unallotted  shares  in  the  hands  of  the  defendants,  then 
the  construction  of  the  bill  was,  that  the  defendants  ou^t 
to  go  into  the  market  and  purchase  scrip  certificates  sufficient 
to  enable  them  to  perform  their  contract  with  the  plaintiff. 
Now,  if  that  was  the  meaning  of  the  bill,  mighft  not  the 
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iB46.  defendants  expose  themselves  to  another  difficulty?  In 
CoLOMBiNs  «•  the  case  cited  at  the  bar  (Jackgan  v.  Cocker),  the  Master 
Cbichutbk.  ^£  ^jjg  Rolls  had  said,  that  it  was  a  question,  which  deserved 
great  consideration,  whether  scrip  certificates  of  this  kind 
could  be  legally  made  the  subject  of  sale.  In  the  view 
taken  in  the  Court  below,  it  was  not  necessary  to  consider 
that ;  neither  did  he  consider  it  a  matter  respecting  which 
it  was  requisite  for  him  to  express  any  opinion.  There 
was  nothing  in  the  stating,  or  charging  part  of  the  bill, 
which  pointed  to  that  kind  of  relief.  The  prayer  of  the 
bill  was  wholly  silent  as  to  the  defendants*  going  into  the 
market  and  purchasing  scrip  certificates.  It  was  a  point, 
therefore,  that  be  need  not  discuss.  The  above  questions 
might  be  important  questions,  but  it  was  not  now  necessary 
to  come  to  any  conclusion  upon  them. — There  was  another 
point  upon  which  he  differed  from  the  yice-Chancellor,  upon 
which  he  should  decide  this  case,  and  allow  the  demurrer. 
The  bill  was  for  a  specific  performance  of  the  agreement 
of  the  16th  September,  1845,  with  the  variation  made  on 
the  13th  December,  1845,  and  that  the  defendants  might 
deliver  to  the  plaintiff  scrip  certificates  for  1000  ishares, 
with  a  receipt  that  the  sum  of  1/.  78,  6d.  upon  each  of  such 
shares  had  been  piud  up.  Now  it  was  said  in  support  of 
the  demurrer,  that  there  was  no  allegation  in  the  biU,  that 
the  defendants  were  possessed  of  any  unallotted  shares  what- 
ever ;  and  in  his  opinion  that  must  be  taken  to  be  the  true 
meaning  of  the  bill.  The  statements  in  the  bill  were  these 
— that  the  plaintiff  received  applications  for  shares  from 
responsible  persons  to  an  amount  exceeding  the  whole 
number  required  for  raising  the  necessary  capital  of  the 
company — that  the  provisional  committee  had  made  an 
allotment  of  shares  to  various  persons,  and  they  might,  if 
they  had  thought  proper,  have  made  allotments  of  shares 
to  responsible  applicants,  to  the  extent  of  the  whole  amount 
of  the  capital  required  for  the  Company;  and  the  provisional 
committee,  in  fact,  represented  that  they  had  allotted  the 
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whole  of  the  said  shares,  and  the  hill  then  set  forth  a  copy  1846^ 
of  an  advertisement  published  by  the  provisional  committee,  Colombinb  r. 
in  which  they  gave  notice  that  they  had  completed  the  Chichester 
allotment  of  shares.  Now  there  was  no  statement  nor 
charge  in  the  bill  that  this  representation  of  the  provisional 
committee,  that  they  had  allotted  the  whole  of  the  shares, 
nor  that  the  representation  contained  in  the  advertisement 
that  they  had  completed  the  allotment  of  shares,  was  false  or 
incorrect.  In  the  absence  of  any  such  statement  or  charge, 
it  must  be  inferred  that  the  whole  of  the  shares  had  been 
allotted.  There  was  no  ambiguity,  and  even  if  there  had 
been  any  ambiguity,  it  must  be  recollected,  that  the  de- 
fendants had  a  right  to  adopt  that  construction  of  the  bill, 
which  was  the  most  favourable  to  themselves,  and  the  least 
favourable  to  the  plaintiff.  That  was  a  general  rule  in 
matters  of  pleading.  There,  then,  was  a  bill  for  the  specific 
performance  of  a  contract,  to  deliver  to  the  plaintiff  1,000 
scrip  certificates,  and  the  bill  not  only  did  not  allege  that 
the  defendants  were  possessed  of  such  scrip  certificates,  but 
it  must  be  inferred  that  the  allegations  were,  that  all  the 
shares  had  been  allotted,  and  the  defendants,  therefore, 
could  not  have  in  their  hands  any  such  scrip  certificates. 
Upon  this  ground,  and  upon  this  ground  alone,  he  should 
allow  the  demurrer.  Upon  the  two  other  points,  as  he 
had  already  intimated,  it  was  not  requisite  for  him  to 
express  any  opinion. 


The  foregoing  judgment  is  in  some  places  a  consolidation^  and 
in  other  places  a  slight  amplification  (requisite  for  more  easy 
comprehension),  of  the  remarks  made  by  the  Lord  Chancellor 
during  the  argument  of  the  case,  which  was  unusually  desultory, 
and  involved  other  points  besides  those  mentioned  above. 
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1S46. 

Dec.  9,  10, 

and  11. 

«^    ^    ' 

FiNDSN  9. 

Stephens. 


Wish  and  de- 
sire that  a  par- 
ticular person 
should  be  ap- 
pointed ma- 
nager of  the 
testator's  estate 
for  all  purposes 
for  which  his 
trustees  might 
have  occasion 
for  a  manager, 
considered  only 
as  opinion  and 
advice  and  not 
as  a  trust. 

Words  of 
recommenda- 
tion are  never 
construed  as 
trusts,  unless 
the  subject  be 
certain.* 

It  is  not  the 
practice  of 
courts  of  equity 
to  entertain 
suits  on  behalf 
of  parties,  who 
have  only  the 
probability  of  a 
future  title 
upon  events 
which  may 
never  happen.* 

Peculiarity 
in  the  injunc- 
tion prayed — 
to  restrain  an 
act,  which 
would  have 
entitled  the 
plaintiff  to 
raise  the  ques- 
tion that  the 
bill  prematurely 
attempted  to 
raise. 

♦  Seethe 
Lord  Chancel- 
lor's written 
judgment. 


THOMAS  FINDEN  v.  CHARLES  STEPHENS.  WM. 
BLAND Y,  ANN  FRANCES  QUELCH.  JEMIMA 
QUELCH,  EDWARD  CHAMBERS,  AND  ELIZ. 
ELEANOR  HIS  WIFE,  JOSHUA  BROWN,  AND 
SARAH  HIS  WIFE,  AND  ANN  BUSHNELL. 

The  bill  stated  that  James  Bushnell,  deceased,  was  entitled 
to  considerable  freehold,  copyhold,  and  leasehold  estates,  and 
also  to  considerable  general  personal  estate,  the  freehold, 
copyhold,  and  leasehold  estates  being  partly  situated  in 
Berkshire,  and  partly  in  Middlesex.  That  the  plaintiff  was 
a  surveyor  and  architect,  and  that  he  was  employed  by  the 
testator  in  surveying  and  valuing  dilapidations,  and  in 
repairs  of  various  descriptions,  connected  with  his  estates ; 
and  that  he  was  also  employed  by  the  testator  in  preparing 
plans  and  specifications  for  building  certain  houses,  and  that 
for  many  years  before  the  testator's  death  he  was  the  general 
adviser  and  agent  of  the  testator  in  letting  and  managing  his 
property,  and  that  the  testator  reposed  great  confidence  in 
the  plaintiff  as  such  surveyor,  agent,  and  general  adviser. 
That  the  testator  by  his  will,  dated  March,  1 845,  devised  and 
bequeathed  the  whole  of  his  freehold,  copyhold,  and  leasehold 
estates,  and  also  his  general  personal  estate,  to  the  defend- 
ants Stephens  and  Blandy,  upon  trust  to  pay  to  the  defend- 
ant Ann  Bushnell,  his  widow,  an  annuity  of  1,000/.  for  life, 
and  upon  further  trust,  to  pay  all  the  surplus  rents  and  income 
to  her  four  nieces  the  defendants  A.  F.  Quelch,  J.  Quelch, 
E.  E.  Chambers,  and  S.  Brown,  to  their  separate  use; 
and  after  their  deaths  the  estates  were  to  go  as  they 
should  by  will  appoint,  and,  in  default  of  appoint- 
ment, to  the  defendant  A.  F.  Quelch  absolutely;  and  he 
gave  power  to  his  trustees,  the  defendants  Stephens  and 
Blandy,  with  the  consent  of  the  defendants  the  four  nieces, 
to  make  leases  of  his  freehold,  copyhold,  and  leasehold 
estates ;  and  he  also  gave  to  the  defendants  the  trustees, 
power — with  the  approbation  in  writing  of  the  defendants, 
the  four  nieces — to  sell  his  said  freehold,  copyhold,  and 
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leasehold  estates,  and  the  proceeds  were  to  form  part  of  ^  ^g^^* 
his  residuary  personal  estate.  The  wiU  then  contained  Findbnv. 
the  following  danse,  upon  which  the  plaintiflrs  claim  in  the  "*"**** 
suit  was  founded :  ^*  and  inasmuch  as  my  estate  and  property 
will  require  more  management  than  I  can  expect  of  my 
trustees  personally  to  bestow,  it  is  my  wish  and  desire  that 
Thomas  Finden,  of  Upper  John  Street,  Fitzroy  Square, 
architect  and  surveyor,  in  whose  judgment  and  integrity 
I  place  great  confidence,  be  appointed  for  all  purposes 
for  which  they  or  he,  my  trustees  and  trustee,  may  have 
occasion  for  an  agent,  receiver,  and  manager  of  all  or  any 
of  my  estates  and  property ;  and  in  case  the  hereinbefore- 
named  Thomas  Finden  dudl  die,  or  desire  not  to  act 
further  in  the  said  office,  then  it  shall  be  lawful  for  my  said 
wife's  nieces,  the  said  Ann  Frances  Quelch,  Jemima  Quelch, 
Elizabeth  Eleanor  Chambers,  and  Sarah  Brown,  and  the  sur- 
vivors and  survivor  of  them,  to  appoint  some  other  person 
to  act  in  the  place  of  the  said  Thomas  Finden,  and  so  from 
time  to  time,  as  often  as  it  shall  be  necessary."'  That  the 
testator  then  appointed  the  defendants  Stephens,  Blandy, 
and  A.  F.  Quelch  executors  and  executrix  of  his  will ;  and 
he  thereby  declared  that  his  trustees  and  executors  and 
executrix  therein  named  and  appointed,  and  every  other 
trustee  to  be  appointed  as  therein  mentioned,  and  also  the 
said  plaintiff  and  the  person  or  persons  to  succeed  him 
should  only  be  answerable  for  such  property,  rents,  profits, 
dividends,  and  money  respectively  as  they  respectively 
should  actually  possess  and  receive,  and  each  only  for  the 
property  and  monies  which  he  and  she  mi^t  possess  and 
receive,  and  for  his  and  her  own  wilful  acts,  neglects  and 
defaults  only,  and  not  further  or  otherwise ;  and  also  that 
they  respectively  should  always  be  allowed  and  receive  and 
be  paid  their  costs  and  expenses  in  and  about  the  execution 
and  performance  of  his  will  and  the  trusts  thereof.  That 
the  testator  died  in  July  1845.  That  no  part  of  the  tes- 
tator's freehold,  copyhold,  or  leasehold  estates  had  been 
sold.    That  divers  applications  had  been  made  by  plaintiff 

t2 
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^^^-  ^  and  on  his  behalf  to  the  defendants  Stephens  and  Blandy 
FiKDBKv.  and  A.  F.  Quelch,  J.  Quelch,  E.  E.  Chambers  and  S. 
Brown  to  permit  and  allow  plaintiff  to  act  as  the  agent, 
receiver  and  manager  of  all  said  testator's  estates  and  pro- 
perty, or  such  parts  thereof  respectively  for  the  manage- 
ment of  which  it  might  be  necessary  to  have  or  employ  an 
agent,  receiver,  or  manager  according  to  the  provision  for 
that  purpose  contained  in  siud  testator^s  will,  and  also  to 
pay  and  allow  to  plaintiff  a  proper  remuneration  for  his 
trouble  as  such  agent,  receiver  and  manager.  The  bill 
then  set  forth  much  correspondence  between  the  plaintiff 
and  the  defendants  the  trustees,  from  which  it  appeared 
that  the  defendants  the  trustees  contemplated  the  appoint- 
ment of  a  manager  or  receiver  of  the  Berkshire  property 
resident  upon  the  spot,  and  that  they  considered  that  such 
an  appointment  would  be  advantageous  to  the  property, 
and  that  it  was  the  desire  of  the  defendants  the  nieces  that  a 
manager  and  receiver,  who  resided  on  the  spot,  should  be  ap- 
pointed. The  bill  charged  that  the  defendants,  the  trustees, 
threatened  and  intended  to  appoint  or  employ  some  other 
person  to  be  the  agent,  receiver,  or  manager  of  the  testators 
estates  and  property,  or  some  parts  thereof,  in  the  place  or 
stead  of  plaintiff;  and  it  charged  and  insisted  that  the  plain- 
tiff was,  according  to  the  true  construction  of  the  will  of  the 
testator,  entitled  to  be  appointed  the  agent,  receiver  and 
manager  of  all  the  freehold,  copyhold,  and  leasehold  estates 
and  property  of  the  testator,  of  or  in  respect  of  which  the  de- 
fendants, the  trustees  of  the  testator's  will  might  have  occa- 
sion for  an  agent,  receiver,  or  manager,  and  that  plaintiff 
ought  to  be  permitted  to  act  as  such  agent,  receiver  and 
manager,  and  to  retain  out  of  the  rents  of  said  estates  and 
property,  of  which  he  should  act  as  such  agent,  receiver  and 
manager,  the  usual  fees  payable  to  receivers.  And  it  charged 
that  the  plaintiff  had  ever  since  the  testator's  decease  been 
ready  and  willing  and  still  was  ready  and  willing  to  act  as 
the  agent,  receiver  and  manager  of  said  estates  and  pro- 
perty, or  such  parts  thereof  respectively  of  or  for  which  it 
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might  be  necessary  or  expedient  that  an  agent,  receiver,  or  1846. 
manager  should  be  appointed  in  pursuance  of  the  provision  fimosn  v. 
for  that  purpose  contained  in  the  testator's  will.  And  it  Stbphuns. 
charged  that  the  defendants  ought  to  be  restrained  by  the 
order  and  injunction  of  the  Court  from  appointing  or  con- 
curring in  the  appointment  of  or  permitting  any  other  per- 
son to  be  or  act  as  the  agent,  receiver,  or  manager  of  said 
estates  and  property,  or  any  parts  thereof  respectively  in 
the  place  or  stead  of  plaintiff.  The  prayer  of  the  bill  was 
that  it  might  be  declared  and  decreed  by  the  Court  that 
plaintiff  was,  according  to  the  true  construction  of  the  will 
of  the  testator,  entitled  to  be  appointed  the  agent,  receiver 
and  manager  of  all  the  freehold,  copyhold,  and  leasehold 
estates  and  property  of  the  testator,  of  or  in  respect  of  which 
the  defendants,  the  trustees,  of  the  testator's  will  might  have 
occasion  for  an  agent,  receiver,  or  manager,  according  to  the 
provision  for  that  purpose  contained  in  the  said  will,  and  that 
plaintiff  might  be  permitted  to  act  as  such  agent,  receiver 
and  manager,  plaintiff  being  ready  and  willing,  and  thereby 
offering  so  to  do ;  and  that  plaintiff  might  be  allowed  to  re- 
tain out  of  the  rents  of  the  said  estates  and  property  of 
which  he  should  act  as  such  agent,  receiver  and  manager, 
the  usual  fees  payable  to  receivers ;  and  that  in  case  the 
parties  should  differ  as  to  the  amount  of  such  fees,  then 
that  the  same  might  be  settled  by  one  of  the  Masters  of 
the  Court ;  and  that  the  defendants  respectively  might  be 
restrained  by  the  order  and  injunction  of  the  Court  from 
appointing  or  concurring  in  the  appointment  of  or  per- 
mitting any  other  person  to  be  or  act  as  the  agent,  re- 
ceiver, or  manager  of  the  said  estates  and  property,  or 
any  parts  thereof,  respectively  in  the  place  or  stead  of 
plaintiff. 

All  the  defendants  put  in  a  general  demurrer  to  the  bill 
for  want  of  equity. 

This  demurrer  came  on  to  be  heard  before  the  Vice-Chan- 
cellor  of  England,  in  the  month  of  November  last,  when  the 
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1846.        counsel  in  support  of  the  demurrer  mainly  relied  on  the 
FiNOBK  V.        case  of  Shaw  v.  Lawless  (a).    They  contended,  too,  that 
the  bill  was  premature,  and  that  the  ease  was  not  one  for 
the  exercise  of  the  jurisdiction  by  injunction. 

The  Vice-Chancellor  said,  That  the  declaration  in  the 
will,  that  not  only  the  trustees  and  executors,  but  also 
the  plaintiff — his  name  being  coupled  with  the  trustees  and 
executors — should  only  be  answerable  for  what  they  should 
respectively  receive,  and  that  they  should  be  respectively 
allowed  their  costs  and  expenses,  was  a  clause,  which  was 
not  undeserving  of  notice.  That  he  saw  no  difficulty  in 
the  circumstance  that  the  will  directed  that  the  plaintiff 
should  only  be  i^pointed  when  the  defendants,  the 
trustees,  might  have  occasion  for  an  agent,  receiver,  or 
manager.  They  were  to  judge  when  the  time  for  the 
employment  of  the  plaintiff  should  commence,  and  when  it 
should  cease.  He  saw  nothing  vague  nor  indefinite  in  the 
subject.  That  the  subject  was  sufficiently  certain.  That  wills 
of  persons  of  large  landed  property  not  very  unfrequently 
contained  clauses  of  this  kind.  It  was  in  the  discretion  of  the 
the  defendants,  trustees  to  employ  a  receiver  or  manager. 
That  they  need  not  employ  one — but  if  they  did,  then  it 
would  be  a  breach  of  trust  not  to  employ  the  individual 
recommended.  That  it  had  been  said,  that  in  this  case 
the  bill  could  not  be  sustained,  because  it  did  not  suffi- 
ciently appear  by  the  allegations  that  the  defendants,  the 
trustees,  had  occasion  for  a  manager.  But,  independently 
of  any  inference  to  be  drawn  from  the  correspondence,  it 
was  expressly  charged  by  the  bill,  that  the  defendants,  the 
trustees,  threatened  and  intended  to  appoint  or  employ  some 
other  person,  to  be  the  agent,  receiver,  or  manager  of  the 
testator's  estates  or  some  of  them  in  the  place  of  the 
plaintiff.  Now  if  the  defendants,  the  trustees,  threat- 
ened and  intended  to  appoint  some  other  person, 
how  could  it  be  said  that  there  was  not  occasion  for 
(a)  5  Clark  &  Fm.  129. 
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a  nuumger !    It  was  plain  they  weire  about  to  commit  a         1846. 


breach  of  trust,  aud  surely  that  was  ground  for  an  injunc-  fihdbk  v. 
tion.  As  to  8Aaw  v.  Lawless^  he  had  carefully  read  it,  ^"'■■>'»- 
and  he  did  not  think  that  his  decisi<m — which  would  be 
that  the  demurrer  must  be  overruled — ^wonld  be  found  in 
conflict  with  the  judgment  of  the  House  of  Lords  in  that 
case.  There  were,  in  his  opinion,  many  points  of  diflerence 
between  the  cases. 

The  Yice-Chaneellor  having  overruled  the  demurrer,  the 
defendants  ^pealed  to  the  Lord  Chancellor. 

Mr.  Stuart  and  Mr.  Bazalgette  for  the  appeUants,  the 
defendants,  cited  SAaw  y.  Lawless^  which  had  been  relied 
upon  in  the  argument  before  the  Yice-Chaneellor.  They 
also  submitted,  that  the  plaintiff  had  as  yet  no  cause  of 
complaint,  the  defendants,  the  trustees,  not  having  as  yet 
appointed  any  other  person  manager ;  and  as  to  the  prayer 
for  an  injunction,  that  the  act  sought  to  be  restrained  was 
not  of  a  kind  to  entitle  the  plaintiff  to  call  for  the  inter- 
position of  the  Court  in  that  way. 

Mr.  BetheU  and  Mr.  Moxon  for  the  plaintiff,  the  respond- 
ent, [Mr.  Cooper  held  a  brief  with  them,  but  took  no  part 
in  the  argument]  contended  that  the  present  case  was  dis- 
tinguishable from  Shaw  v.  Lawless.  It  was  admitted  that 
the  defendants,  the  trustees,  might,  if  they  thought  fit, 
manage  the  estates  themselves.  It  was  only  in  case  they 
should  have  occasion  for  a  manager,  that  the  plaintiff's 
claim  arose.  So  the  defendants,  the  trustees,  might  sell 
the  estates,  or  part  of  the  estates,  with  the  approbation  of 
the  def<mdant8  the  nieces,  and  then  there  would  be  an  end 
of  the  plaintiff's  right,  either  altogether  or  pro  tanto.  The 
l^aintiff  merely  alleged,  that  in  a  certain  event  the  testator 
intended  him  a  pecuniary  benefit,  and  that  event  having 
occurred,  he  called  upon  the  defendants,  the  trustees,  to 
do  that  which  would  enable  him  to  receive  that  pecuniary 
benefit.     Hibbert  v.  Hibbert{a),    Tibbits  v.   TibbUs{b), 

(a)  3  Mar.  681.  (b)  2  Mer.  96 ;  19  VeB.  656  &  Jac.  317. 
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^     I8^g'         Friswellv.  Moare(a),  WUliamsy.  Carbett{b), and  Consett  v. 

FiNDBK  V.  Sell  (c).  There  being  a  trust  for  the  plaintiff,  the  bill  was 
sustainable  as  a  quia  timet  bill.  It  was  equally  sustainable 
as  praying  an  injunction  against  the  injury,  which  would 
ensue  to  the  plaintiff,  were  the  defendants,  the  trustees, 
to  appoint  another  person  manager  of  the  property. 

The  Lord  Chancellor  said  that  the  Vice-Chancellor  ap- 
peared to  have  thought  that  the  case  was  distinguishable 
from  Shaw  v.  Lawless^  but  with  all  deference  to  that 
opinion  he  was  unable  to  discover  any  difference.  There 
was  there  a  direction,  an  expression  of  a  desire  by  the 
testator,  that  the  executors  whilst  acting  in  the  manage- 
ment of  his  affiiirs,  as  also  the  cestui  que  trust,  the  tenant 
for  life,  should  continue  and  employ  the  respondent  in  the 
receipt  and  management.  The  trustees  did  so  continue 
and  employ  the  respondent,  but  the  cestui  que  trust,  tenant 
for  life,  when  he  came  of  age  appointed  another  person  and 
displaced  the  respondent:  that  directly  raised  the  question. 
The  respondent  there  claimed  a  pecuniary  interest ;  the 
question  was  not  whether  the  respondent  was  to  be  con- 
sulted, whether  he  was  to  give  advice.  If  that  had  been 
the  direction  of  the  will,  no  bill  could  have  been  filed. 
Beyond  a  doubt  the  claim  was  to  remuneration,  to  pe- 
cuniary benefit.  In  that  case  there  was  an  admitted  ne- 
cessity for  a  receiver  or  manager,  and  yet  another  person 
was  appointed.  The  House  of  Lords,  however,  held  that 
the  words  of  the  will  did  not  amount  to  a  trust,  but  only 
to  an  expression  of  opinion  and  advice.  In  Shaw  v.  Law^ 
less,  too,  a  case  had  arisen  upon  which  the  Court,  con- 
sistently with  its  practice,  could  adjudicate.  There  was  an 
actual  nomination  of  a  person,  who  had  displaced  the  re- 
spondent. In  the  present  case  the  plaintiff  did  not  dispute 
— ^his  counsel  admitted — that  the  defendants,  the  trustees, 

(a)  See  this  case  5  CI.  &  Fin.  probably  conjecture,  abstracted, 

142.    The  will  as  there  set  forth  from  the  registrar's  book, 
is  copied,  and  the  rest  of  the  (&)  8  Sim.  349. 

statement  is,  as  the  reader  would         (c)  1  Yo.  &  Coll.  C.C.  569. 
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might  themselves  manage  the  property.  There  was  no  1B46. 
point  of  that  kind  in  SAaw  v.  Lawless.  The  bill  here  Finobn  v. 
only  stated  threats  and  intention.  Such  passages  of  the  Stbfhens. 
correspondence  as  had  been  read  showed  nothing  more. 
To  sustain  a  quia  timet  bill  there  must  be,  what  the  law 
considers  a  right  either  in  enjoyment  or  future.  Was 
there  any  right  here  t  Did  the  words  of  the  will  amount 
to  anything  more  than  mere  advice?  But  assuming  that 
if  the  defendants,  the  trustees,  should  have  occasion  for  a 
manager  they  must  employ  the  plaintiff,  it  still  might 
happen  that  they  never  would  have  occasion  for  the  ser- 
vices of  such  a  person.  If  they  thought  to-day  that  they 
should  have  occasion  for  such  services,  they  might  change 
their  minds  to-morrow.  This  was  not  the  sort  of  claim 
upon  which  the  Court  could  be  called  into  action.  The 
injunction  prayed  did  not  mend  the  case.  The  injury 
sought  to  be  restrained  was  not  of  a  kind  that  the  prayer 
for  an  injunction  would  sustain  the  bill.  The  preventive 
jurisdiction  was  not  for  cases  of  this  sort.  There  was  no 
analogy  between  this  case  and  those  cases  in  which  the 
Court  exercised  its  preventive  jurisdiction.  In  one  way 
what  was  sought  to  be  restrained  might  benefit  the  plain- 
tiff. The  appointment  of  another  person  to  be  manager, 
would  get  rid  of  the  objection  that  the  bill  was  merely  a 
quia  timet  bill.  The  bill,  in  truth,  very  much  resembled  a  Scotch  action 
Scotch  action  of  declarator,  and  that  was  a  sort  of  proceed-  ^  decUntor. 
ing  which  had  not  yet  been  admitted  here  (a).  This  was 
an  objection  that  the  bill  was  premature  only.  But  if  that 
objection  could  be  got  rid  of  was  the  plaintiff  right  upon 
the  merits  7  All  the  cases  that  had  been  now  cited  had, 
together  with  several  others,  been  considered  in  Shaw  v. 
Lawless.     It  would  be  found  that  in  all  the  cases  there  was 

(a)  A  declaratory  action  is  that  by  the  defender.    Erskine'e  In- 

in  which  some  right  is  sought  to  stitutes.    Eminent  law  refonners 

be  declared  in  favour  of  the  pur-  have  thought  that  suits  of  this  kind 

suer,  but  where  nothing  is  de-  might  usefully  be  introduced  into 

manded  to  be  paid  or  performed  our  system. 
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^ft^<>«  ^  more  certainty  than  in  the  present  oaee.  One  of  the  rules  to 
FiNDBK  «.  be  deduced  from  the  cases  was  that  there  must  be  certainty 
in  the  subject.  But  here  it  was  not  pretended  that  the  de- 
fendants, the  trustees,  need  employ  the  plaintiff  unless  they 
wanted  a  manager.  Certainty  of  subject  was  therefore  out  of 
the  question.  TiblnU  v.  HbbiU  must  be  admitted  to  ha?e 
gone  a  great  way.  In  Sluiw  v.  Latolea  it  was  said  that 
the  respondent  claimed  to  have  a  right  as  to  the  estates  in 
possession,  and  as  to  those  to  be  bought  under  the  will. 
Had  he  a  right  to  file  a  bill  to  compel  purchase  of  other 
estates !  That  consequence  might  seem  absurd,  but  every 
consequence  of  the  inference  contended  for,  however  ab- 
surd, must  be  looked  at  in  ascertaining  the  intention  of  the 
testator.  If  he  had  a  right  to  a  part  of  the  rents  of  the 
estates  to  be  purchased,  he  would  have  a  right  to  call  on 
the  Court  to  exercise  its  discretion  as  to  such  purchase. 
Here  there  was  no  direction  to  purchase  other  estates,  and 
the  precise  remark  made  in  Shaw  v.  Lawleu  could  not  be 
applied.  But  it  would  not  be  difficult  to  show  that  much 
absurdity  would  be  the  consequence  of  holding  this  to  be  a 
trust.  The  defendants,  the  trustees,  had  a  power  of  sale,  and 
the  proceeds  of  the  sale  were  to  become  part  of  the  residuary 
personal  estate,  with  which  the  plaintiff  did  not  pretend  that 
he  had  anything  to  do.  The  phiintiff  said  he  had  a  pecuniary 
interest  in  the  estate,  that  being  the  only  ground  upon  which 
he  could  file  a  bill ;  and  yet  that  alleged  pecuniary  interest 
might  cease  to-morrow  by  the  defendants,  the  trustees, 
as  plaiutiff'^s  counsel  conceded,  entering  into  a  contract  to 
sell  the  property.  Surely  it  was  absurd  to  call  this  a  trust. 
It  might  be  asked  here,  as  in  8haw  v.  LawlesSy  if  the  pro- 
perty was  sold,  would  it,  in  the  hands  of  a  purchaser,  be 
subject  to  the  cUim  of  receivership !  Supposing  all  the 
defendants,  the  cestui  que  trusts,  parted  with  the  beneficial 
ownership,  could  it  be  contended  that  the  purchaser,  if  he 
wanted  a  manager,  must  employ  the  plaintiff?  There 
were  many  instances  in  which  testators  had  expressed  a 
desire  that  a  particular  thing  should  be  done  which,  if  it 
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had  been  done,  would  have  been  productive  of  peeuniary  1846. 
benefit  to  a  party,  and  yet  such  party  could  not  come  futdbw. 
to  the  Court  to  have  the  deaire  expressed  carried  into  S^'^"*** 
eflbct  (a). 


The  foregoing  remarks  were  made  by  the  Lord  Chan- 
cellor from  time  to  time  during  the  argument,  at  the 
conclusion  of  which  he  said  he  would  examine  the  bill 
the  note  of  the  Vice-Chancellor^s  judgment,  and  the 
argument  and  judgment  in  Shaw  v.  Lawless^  before  he 
disposed  of  the  case. 

Dec.  11.  The  Lord  Chancellor  read  the  following 
judgment : — The  great  caution  which  I  think  it  my  duty  to 
exercise  in  all  cases  in  which  I  have  the  misfortune  to 
differ  from  the  opinion  of  other  judges  of  the  court,  induced 
me,  notwithstanding  the  strong  opinion  I  entertained  at 
the  hearing,  to  abstain  from  acting  upon  that  opinion  until 
I  had  had  an  opportunity  of  examining  the  case  of  Shaw  v. 
Lawless^  and  the  bill  and  also  the  judgment  of  the  Vice-Chan- 
cellor  in  this  case.  The  result  of  the  examination  has  been 
a  confirmation  of  my  first  impression.  I  think  indeed  the 
present  case  falls  within  all  the  principles  of  Shaw  v.  LawlesBy 
and  is  a  much  stronger  case  against  the  claim.  In  Shaw 
v.  Lawless  the  question  was  stated  to  be  whether  the 
words  used  amounted  to  a  trust,  or  only  to  an  expression  of 
opinion  and  advice;  and  the  provisions  of  the  will  were 
examined  in  order  to  ascertain,  which  of  these  was  to 
be  considered  as  the  intention  of  the  testator,  and  it  was 

(a)  In  Shaw  v.  Lawless^  Lord  tainly  be  a  matter  for  the  advan- 

Cottenham  said  it  was  asked  in  tage  of  the  schoolmaster,  but  it 

the    course    of    the    arfnimeut  could  not  be  contended  that  he 

whether,  if  a  testator  should  say  would  have  a  right  to  enforce  the 

that   he   had    dadred   his    son  performanee  of  this  desire  of  the 

should   be    educated  at  a  par-  testator.    It  would  be  an  ezpres- 

ticular  school,  that  would  create  sion  of  desire  made  for  the  benefit 

a  trust  in  favour  of  the  school-  not  of   the  master  but  of  the 

master?     That  that  would  cer-  scholar. 


Stephens. 
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IS46.  shown  that  to  consider  the  words  as  a  trust  would  be 
FiNDEN  V.  inconsistent  with  other  provisions  of  the  will,  and  therefore 
the  construction  was  adopted  of  considering  the  words  only 
as  words  of  opinion  and  advice.  Nearly  all  the  obser- 
vations made  in  pursuing  the  inquiry  in  that  case  apply  to 
the  present.  The  testator  gives  his  property  to  trustees, 
who,  until  the  death  of  the  survivor  of  the  nieces,  were  to 
act  in  the  management  of  the  estate  with  powers  of  leasing 
and  selling.  To  the  trustees,  with  the  consent  in  some 
cases  of  the  cestui  que  trusts  the  nieces,  he  looked  for  the 
due  performance  of  those  duties.  Is  it  consistent  with  this 
purpose  that  he  should  give  to  the  plaintiff  an  irrevocable 
office  of  agent,  receiver,  or  manager?  If  the  nomination 
of  the  plaintiff  amounted  to  a  trust,  then  it  gave  to  him 
the  character  of  a  cestui  que  trust  to  the  amount  of 
his  per  centage  upon  the  receipts,  in  respect  of  which 
he  would  be  entitled  to  those  rights  of  interference  and 
control,  which  belong  to  all  cestui  que  trusts.  In  Shaw 
V.  Lawless  it  was  asked  whether  the  plaintiff  could  have 
been  intended  to  have  a  right  of  interfering  in  the  trust 
for  investing  the  personalty  in  land !  So  in  this  case  it  is 
asked,  whether  the  plaintiff  was  entitled  to  interfere  with 
the  discretion  of  the  trustees  and  the  wishes  of  the  nieces 
the  cestui  que  trusts,  in  exercising  the  power  of  sale.  It 
would  be  useless  to  pursue  the  comparison  further,  for  there 
is  scarcely  a  ground  of  the  decision  in  Shaw  v.  Lawless^ 
that  does  not  apply  to  this  case;  but  there  are  many 
grounds  of  objection  to  the  plaintiff^s  claim  in  this  case, 
which  did  not  exist  in  Shaw  v.  Lawless,  The  appointment 
is  admitted  to  be  optional  in  the  trustees,  and  if  the 
plaintiff  should  die  or  decline,  the  nieces  would  have  the 
power  to  appoint  some  other  person,  which  person  when 
appointed  would  have  the  same  rights  as  the  plaintiff.  But 
this  proves  to  demonstration  that  the  object  was  not  so 
much  a  benefit  to  the  plaintiff,  as  securing  for  the  estate 
what  the  testator  thought  a  good  plan  of  management. 
There  are  however  other  objections  to  this  bill.     The 
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plaintiff  has  not,  and  does  not  pretend  to  have,  any  present  ^^^ 
interest,  but  claims  only  to  be  employed  as  and  when  the  Fin dbn  v. 
trustees  may  have  occasion  for  an  agent,  manager,  or  S^'^^**** 
receiver.  But  words  of  recommendation  are  never  con- 
strued as  trusts  unless  the  subject  be  certain.  Besides 
which  it  is  not  the  pi'actice  of  courts  of  equity  to  enter- 
tain suits  on  behalf  of  parties,  who  have  only  the  probability 
of  a  future  title  upon  events,  which  may  never  happen, 
which  are  the  words  of  Lord  Kedesdale  in  the  139th  page 
of  his  second  edition  (a).  Bills  quia  timet  are  no  example 
to  the  contrary,  because  they  are  to  guard  against  events, 
which  may  affect  existing  rights  or  liabilities.  The  bill  is 
equally  unsustainable  upon  the  ground  of  the  injunction 
prayed.  For  the  act  sought  to  be  restrained  would  not 
<^Iy  not  prejudice  the  plaintiff,  but  actually  be  a  benefit 
to  him,  so  far  as  to  enable  him  to  raise  the  question  which 
he  has  by  his  present  bill  prematurely  raised.  I  think 
therefore  that  the  demurrer  ought  to  have  been  allowed. 


V.C. 

January, 
1820. 

FISHER  r.  HUGHES.  fisu^iv. 

Hughes. 
There  was  a  motion  for  the  protection  of  some  specific  Quia  timet  biii 
chattels,  in  which  the  plaintiff  claimed  to  be  interested  t?Jnof^(Mafic 
under  a  will.     The  principal  defendant  was  tenant  for  life,  chattels. 

Sir  John  Leach  said — This  is  a  quia  timet  bill,  and  the 
jurisdiction  of  this  Court  exercised  upon  it  is  only  an 

(o)  The  words  are  also  the  same  edition  which  appeared  under  the 
in  the  third  edition. — In  every  superintendence  of  Lord  Redes* 
case  where  the  plaintiff  in  a  bill  dale,  llie  first  edition  appeared 
ahows  only  the  probability  of  a  anonymously  in  1780.  It  is  in- 
future  title  upon  an  event  which  scribed  to  Lord  Thurlow.  The 
may  never  happen,  he  has  no  right  words  there  are  (page  55)— If  a 
to  institute  a  suit  concerning  it,  plaintiff  has  merely  a  probability 
and  a  demurrer  will  hold  to  any  of  future  title,  upon  an  evtat  - 
kind  of  bill  on  that  ground.  Page  which  may  never  happen,  a  de- 
127,  third  edition.  Thu  is  the  last  murrerforwant  of  equity  will  hold. 


SSO  REPORTS  IN  CHANCERY. 

1B20.^ ^  expansion  of  that   common-law    jurudiction,    which    in 

ancient  times  was  exercised  upon  preventive  writs,  then 
called  Brevia  Anticipantia.  As  at  law  two  things^  title 
and  danger  to  property,  were  requisite  for  the  issuing 
of  those  writs,  so  here  two  thiiqps  are  requisite  for 
the  support  of  a  quia  timet  bill.  First,  there  must  be 
a  title  in  possession,  or  expectancy,  in  the  plaintiff.  It 
signifies  not,  whether  the  latter  be  vested  or  contingent. 
It  signifies  not  whether  the  title  be  legal  or  equitable.  The 
Court,  indeed,  will  not  declare  the  plaintiff^s  title,  but  it 
will  look  at  the  will  or  other  instrument  under  which  he 
claims.  The  title  in  the  plaintiff  is  not  alone  sufficient. 
There  must,  secondly,  be  danger  to  the  property.  If  there 
be  such  danger  the  Court  will  interfere,  and  will  take  it  into 
its  own  possession,  or  will  appoint  a  receiver,  or  will  grant 
an  injunction,  according  to  the  nature  of  the  case,  and  so 
protect  and  preserve  the  property  for  such  person  as  may 
become  the  owner  of  it,  although  possibly  the  plaintiff  may 
not  be  that  person.  Events  may  displace  his  title.  Now, 
here  are  both  these  requisites :  the  specific  chattels  are  in 
the  uncontrolled  possession  of  the  defendant,  and  the  affi- 
davits show  a  manifest  case  of  danger.  The  plaintiff,  too, 
may  become  entitled  in  more  than  one  contingency.  The 
defendant  must  give  security,  or  the  motion  must  be 
granted. 

Mr.  Heald  and  Mr.  Cooper  for  the  motion. 

Mr.  Agar  against  it. 


WiooiNTOKr.  WIGGINTON  V.  PATEMAN. 

Patsman. 

Bight  to  begiii.   The  Vigb-Chanckllor  of  England  said,  that  where  the 

upoTolSUtion^  case  was  set  down  for  argument  upon  objection  for  want 
forwMitof        Qf  parties,  the   practice  adopted  by  him  was,  that  the 
defendant  should  begin. 
See  before,  pp.  66  and  247. 
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V.  C.  Bug. 
Feb. 
1847. 

BOWMAN  V.   BELL.  Bowman  r. 

Bbll. 

This  was  a  petition,  that  certain  funds,  in  trust  in  the  Funds  of  the 

cause  to  the  account  of  a  married  woman,  might  be  trans-  trantferred  to 

ferred  to  her  husband  upon  an  affidavit  of  the  husband  and  ****  ^'"^^.^ 
^  upon  affidATit 

wife  stating  that  a  settlement  had  been  executed,  but  that  only  that  the 

it  did  not  comprise  these  funds.  comprised  in 

Mr.  Cooper  for  the  petition  called  the  attention  of  the  ^^^^^^^ 

Court  to  the  rule  laid  down  by  the  Master  of  the  Rolls,  in  but  the  settle- 
•n  jy  n   r  \  ment  itself 

Base  V.  Bolls  (a) .  must  be  pro- 

The  Vice-Chancellor  of  England  said  he  was  glad  that  his  ?J|^^^  "" 
attention  had  been  called  to  that  case.  He  should  follow  it 
for  two  reasons.  In  the  first  place  he  fully  concurred  with 
the  opinion  expressed  by  the  Master  of  the  Rolls,  that  if 
any  settlement  existed,  the  parties  were  not  competent 
judges  of  its  efifect.  He  thought  it  very  probable  that 
instances  had  occurred,  not  only  before  the  Master  of  the 
Rolls,  but  elsewhere,  where  parties  having  represented  by 
affidavit  that  a  settlement  did  not  affect  the  property  in 
question,  yet  upon  inspection  of  the  settlement  it  had 
turned  out  to  be  quite  the  reverse.  That  in  his  opinion  it 
could  only  be  satisfactorily  ascertained  that  the  property, 
the  subject  of  the  petition,  was  not  embraced  by  the  settle- 
ment, from  an  examination  of  the  instrument  itself.  It  was 
sometimes  a  nice  question.  In  the  next  place  it  was  of 
great    importance,   that    there   should  be  uniformity  of 

(a)  1  Bear.  270.    In  that  case  petitioners  it  did  not  affect  such 

the  affidavit  was  that  no  settle-  interest.      Unless   the   affidavit 

ment,  or  agreement  for  a  settle-  states  that  there   has    been  no 

ment,  had  been  made  or  executed  settlement,  or  agreement  for  a 

affecting  the  interest  of  the  peti-  settlement,  of  any  property  what- 

tioners,  or  any  part  thereof.  This  soever,  it  can  hardly  be  deemed 

was,  nevertheless,  quite  consistent  satisfactory.    The  settlement,  or 

with  there  being  a  settlement,  or  agreement  for  settlement,  ought 

agreement  for  a  settlement,  al-  to  be  examined  by  the  Court,  or 

though  in  the  judgment  of  the  by  the  connssl. 


882 


REPORTS  IN  CHANCERY, 


1847. 


Bowman  v. 

BVLL. 


practice  in  all  the  Courts,  and  that  a  particular  course 
having  been  pursued  by  a  solicitor  in  one  court,  he  should 
not  have  to  consider  whether  a  different  course  must  not 
be  pursued  by  him  in  another  court.  He  should  not, 
therefore,  make  the  order  upon  the  affidavit  only,  but  the 
petition  must  stand  over,  and  the  settlement  must  be  pro- 
duced and  inspected. 


1846. 
Dec.  23. 

V— N ' 

Rb  Sombre. 

In  cases  of 
lunatics  and 
Infants  affidaTits 
always  looked 
at,  no  matter  at 
what  time  filed. 


RE  SOMBRE. 

Thr  Lord  Chancellor  said,  in  answer  to  an  application, 
that  there  should  be  an  undertaking  to  file  no  more  affi- 
davits (an  unusually  large  number  originally  filed  having 
been  considerably  augmented  in  consequence  of  several 
adjournments,  and  the  matter  being  now  again  ordered  to 
stand  over),  that  in  cases  of  lunatics  and  infants,  he  had 
always  considered  it  to  be  his  duty  to  look  at  all  the  affi- 
davits, no  matter  at  what  time  they  were  filled.  He  could 
not,  therefore,  require  such  an  undertaking. 


Bdffell  ▼. 
Wilkinf, 
There  is  no 
rule  requiring 
that  affidayits 
should  be  filed 
a  certain  time 
preyiously  to 
the  hearing.*- 
Remarks  of  Sir 
John  Leach 
and  Lord 
Eldon. 


There  is  no  rule  in  this  court,  which  requires  that  affidavits 
should  be  filed  a  certain  time  previously  to  the  heariug  of  a  mo- 
tion or  petition.  Affidavits  are  often  received^  which  have  been 
filed  the  morning  of  the  hearing,  and  not  unfrequently  during  the 
hearing.  It  has  long  appeared  to  some  persons  of  considerable 
experience  in  the  court  that  this  practice  produces  much  needless 
expense  and  delay,  and  that  it  is  desirable  that  it  should  be 
altered  by  some  General  Order.  But  the  Lord  Chancellor  appears 
to  be  of  opinion  that  there  are  advantages  attending  the  present 
practice,  which  more  than  counterbalance  the  disadvantages  of  it. 
BdgeU  v.  fFilkins,  V.  C.  February,  1821. 

The  opinion  of  Lord  Eldon  was  sufficiently  known  from  a  case 
that  had  occurred  twenty  years  before,  and  to  which  Sir  John 
Leach  probably  alluded.     In  Ex  parte  LeieeateTf  6  Yes.  432, 
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Lord  Eldon  said  he  had  often  thought  of  a  role  that  all  affidavits  1846. 
should  be  filed  in  a  certain  time  before  the  discussion,  according  rb  SoMBaE. 
to  the  rule  of  the  courts  of  law.  But  in  opposition  to  that  there 
had  been  the  uniform  practice  of  the  Court ;  where  the  mischief 
had  been  daily  felt  and  complained  of  without  an  attempt  to 
remedy  it ;  and  by  his  own  experience  at  common  law  he  was 
convinced  that  though  that  rule  was  very  convenient  for  the  des- 
patch of  business,  he,  who  was  heard  last,  frequently  introduced  a 
state  of  transactions,  which  governed  the  judgment,  and  which,  if 
explained,  would  satisfy  the  Court  that  it  was  made  ancillary  to 
the  greatest  injustice.  They  must,  therefore,  he  thought,  submit 
to  the  inconvenience  of  the  practice  of  the  Court. 


Lomgman\, 

You  cannot  read  any  affidavit,  filed  before  your  petition  was  Notice  is  neoes- 
answered,  or  your  notice  of  motion  was  given,  although  it  is  an  !J3^*?2S*  * 
affidavit  made  in  the  same  cause.     Neither  can  you  read  any  afl^davits— filed 
affidavit,  it  signifies  not  when  filed,  which  has  been  made  in  an-  ^^^  *  ^^l^ 
other  cause— and  a  cross  cause  and  a  supplemental  cause  must  be  or  a  notice  of 
considered  in  this  respect  as  another  cause.     If  you  desire  to  use  motion  is  given 
such  an  affidavit,  the  practice  requires  that  you  should  give  the  ^[^tb^  cause, 
opposite  side  the  regular  notice.    This  rule,  however,  like  all  our 
other  rules  has  its  exceptions.    One  exception  is  where  the  oppo- 
site side  has  answered  the  affidavit,  the  reception  of  which  is  ob- 
jected to.     Longman  v.  Fyi<m,  V.  C.  Nov.  1829. 

See  Blaketnore  v.  Glamorffonshire  Canal  Company,  5  Buss. 
151. 


BawdUry, 
Bowdler. 

After  a  notice  of  motion  is  prepared  some  time  may  occasionally  For  the  purpose 
elapse  before  it  can  be  served.    Where  personal  service  is  re-  ^^**5j 
quired,  it  is  obvious  many  days  may  elapse  before  the  party  can  be  of  motion  is 
met  with.     It  would  produce  much  inconvenience,  if  the  other  2|"^*^*"iSl 
party  were  obliged  to  wait  until  the  service  should  be  effected,  the  date  of  it. 
before  he  filed  his  affidavits.     For  the  purpose  of  filing  affidavits, 
therefore,  the  notice  of  motion  is  considered  to  be  given  from  the 
date  of  it.     Search,  therefore,  must  be  made  for  affidavits,  not 
from  the  time  of  the  service,  but  from  the  date  of  the  notice  of 
motion.     Bawdier  v.  Bowdler,  T.  C.  June,  1840. 

In  Clement  v.  Griffith,  1  C.  P.  Coop.  470,  the  Vice-Chancellor 
said  that,  according  to  the  strict  practice,  such  affidavits  only  can 
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184B.  be  read,  as  are  filed  between  tbe  aerviee  of  tbe  notice  of  moCioii 
Rb  Sombu  ■***  *^®  ^y  ®^  which,  according  to  anch  notice,  the  notion  is  to 
be  made — that  the  advene  party  is  not  boond  to  extend  his  aeardi 
for  affidavits  to  a  period  either  prior  or  subsequent ;  and  that  con- 
sequently, if  it  was  desired  to  read  affidavits  filed  at  any  odwr 
time,  notice  of  the  filing  of  such  affidavits,  and  of  the  intention  to 
read  them,  should  be  given. 

It  may,  however,  be  remarked  that  in  practice  the  search  fbr 
affidavits  is  commonly  brought  down  to  a  period  subsequent  to 
the  day  on  which,  according  to  the  notice,  the  motion  was  to  be 
made.  The  time  between  the  service,  or  date,  of  the  notice  of 
motion  and  the  day  on  which,  according  to  the  notice,  the  motion 
is  to  be  made,  is  rarely  sufficient  for  filing  the  affida\its  in 
answer  and  in  reply.  The  search  is  therefore  continued  as  long 
as  further  affidavits  are  expected. 


MtUihnu  V. 

RiidMiL 

jUtbovgli  it  ii  If  the  affidavit  is  thought  to  be  impertinent,  an  order  of  refer- 
2^4*^ii""*"^  cnce  should  be  immediately  obtained.  It  is  too  late  to  come 
neaoe  u  tfi-  "^^^  '^  affidavit  has  been  filed,  sworn  at  a  subsequent  period, 
dufvittwlikhhM  and  which  if  it  does  not  mention  the  affidavit  allied  to  be  ibh 
vet  the^M^T^  pertinent,  nevertheless  has  all  the  appearance  of  having  been  pre- 
fiUng  it  may  be  pared  in  answer  to  it.  It  is  a  very  dxiferent  consideration 
theextnusMto  ^^^^i"  ^  <^  ^^^^  where  the  impertinenee  consists  in  theat, 
of  needleis  which  in  Ireland  is  called  prolixity,  the  party  on  whose  behalf 

length.  ^y^^  affidavit  is  filed  shall  suffer  no  penalty.    The  Court,  notwith- 

standing there  has  been  no  reference  for  impertinence,  may  itself 
look  at  the  affidavit  and  order  him  to  pay  the  extra  costs  occa- 
sioned by  its  needless  length.  This  shaU  be  discussed  by  and 
by.  But  the  reference  for  impertinence  was  irregular.  Mat- 
thews V.  lUddell,  V.  C.  June,  1825. 

See  ChimeUi  v.  Chauvet,  Younge,  384.  The  observations  of 
Sir  Anthony  Hart,  especially  on  points  of  practice,  are  almost 
always  such  that  the  author  is  disposed  to  take  every  opportunity 
of  making  them  as  much  known  as  possible.  In  £x  parte  Town- 
send,  3  Moll.  75,  Lord  Chancellor  Hart  said  that  as  to  prolixity 
regard  to  suitors  required  of  the  Court  not  to  suffer  such  pro- 
traction of  pleadings.  Anciently  where  affidavits  were  prolix  or 
impertinent  it  was  thought  to  be  too  late  to  complain  if  the  affi- 
davits were  used.  Unless  a  reference  was  called  for  to  the  Master 
early,  the  party  was  without  remedy.  In  the  case  before  him,  for 
instance,  the  party  must  have  got  a  reference  for  impertinence 
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instead  of  nsiiig  the  affidavits.    But  in  praetke  the  rettiedj  hj         l^^ 

reference  was  often  fimnd  worse  than  the  disease.    The  eatpense  j^  Soaisaa. 

and  litigation  attending  the  reference,  to  say  nothing  of  the  delay, 

hemg  excessive,  parties  preferred  going  on  to  applying  for  the 

raferenoe.    He  had  presented  to  Lord  Eldon  this  view  of  the 

sabject  onoe  or  twice.     He  complained  that  although  there  was 

an  expansion  of  pleadings  to  such  extent  as  to  form  a  grievance 

upon  the  snitor,  yet  the  suitor,  for  fear  of  a  greater  grievance, 

abstained  from  applying  for  the  remedy.     Lord  Eldon  agreed  in 

that,  and  said  it  never  was  too  late  to  call  the  attention  of  the 

Court  to  the  abuse  of  prolixity ;  that  it  was  a  mischief  which  it 

was  right  to  make  the  party  pay  for  wheaaerer  proved.     That 

every  one  knew  that  the  proceedings  in  the  Master's  office  mig^t 

be  worse  than  submitting  to  the  injury.     In  one  case,  where  two 

obstinate  solicitors  were  concerned,  he  remembered  800  exceptions 

taken  to  a  report  on  a  relereace  for  impertinence.    He  remem* 

bered  the  words  **  and  also'*  in  several  places  were  objected  to 

and  reported  impertinent,  and  the  report — ^fbr  the  same words-^was 

excepted  to  again.    The  result  was,  one  soHdtor  became  disabled 

by  illness,  the  other  by  insolvency.     He  therefore  said  the  remedy 

by  reference  to  the  Master  was  worse  than  the  disorder.     It  was 

better  that  the  Court,  where  the  fault  was  obvious  and  palpable, 

as  it  was  in  the  case  before  him,  where  an  affidavit,  which  might 

be  in  half  a  sheet,  occupied  nine,  should  mero  motu,  without  taking 

vicarious  information,  at  once  fix  the  party  with  the  costs. 

Lord  Eldon  vras  slow  to  expunge  any thmg  because  it  might  be 

relevant.    But  he  thought  the  party  might  justly  pay  for  matter 

slightly  relevant*     He  should  durect  the  Master,  without  hearing 

the  parties,  to  acertain  what  extra  costs  had  been  incurred  by  the 

unnecessary  length  of  affidavits,  and  order  the  payment  of  the 

costs  accordingly. 

See  now  the  122nd  of  the  General  Orders  of  May,  1845. 


■  BmrtoH  V. 

Hackett. 
Whatever  be  the  special  injunction  asked  for,  all  affidavits.  Whether  affi- 
filed  after  notice  given  and  before  a  fall  answer  put  in,  may  be  ^^**  ^|®^  ^^^' 
read.     But  whether  affidavits  filed  subsequently  to  the  putting  in  putting  in  of 
of  a  full  answer  are  admissible  must  depend  upon  the  nature  *  ^^  answer 
of  the  injunction  asked  for.     Burton  v.  Hackett,  V.  C.  April,  Sepends^upon' 
1823.  the  nature  of 

The  ensuing  two  references  may  be  usefal.    Where  answer  is  ^Jjed^fo^f '^" 
found  insufficient  plaintiff  may  read  affidavits  filed  since  the 
answer  was  put  in.     WiUon  v.  JFiUm,  1  C.  P.  Coop.  499.  Where 
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a  material  defendant  has  not  answered  the  answers  ahready  filed 
r^arded  as  affidavits.    Janes  v.  WilliatM,  ibid.  503. 


Uami, 

Applications 
npon  counter- 
affidavits  to 
dissolve  ex 
parte  i^jimc- 
tions. 


Applications  npon  counter  affidavits  to  dissolve  ex  parte  in* 
junctions  must  be  heard  immediately.  It  may  be  fit  in  some 
cases  to  allow  the  plaintifiP  an  opportunity  of  replying ;  but  that  is 
a  matter  for  the  consideration  of  the  Court  after  discussion. 
Simpson  v.  WOUams,  Y.  C.  July,  1820. 

In  an  Anonymous  Case,  July,  1839, 1  C.  P.  Coop.  471,  the  Vice- 
Chancellor  said  that  where  a  plaintiff  had  obtained  an  injunction 
ex  parte  upon  certificate  of  bill  filed  and  affidavits,  and  then  the 
defendant  made  an  application  upon  counter  affidavits  to  dissolve 
such  injimction,  it  was  his  uniform  habit  to  entertain  such  appli- 
cation immediately,  and  not  to  give  the  plaintiff  any  time  for  re- 
plying to  such  affidavits.  It  was  true  that  in  some  cases 
justice  might  require  that  the  plaintiff  should  have  an  opportunity 
of  filing  affidavits  in  reply ;  but  whether  that  was  so  or  not  in 
each  particular  case  it  was  his  practice  to  determine  for  himself 
after  hearing  the  matter,  and  that  he  afforded,  or  refused,  such 
opportunity  according  to  circumstances. 


GqM/Zv. 
JaflyMini. 
Every  vritness 
is  the  vritness 
of  the  Court, 
and  either  side 
may  use  his 
evidence. 


How  can  you  by  stating  that  you  have  withdrawn  an  affidavit 
prevent  your  opponent  from  availing  himself  of  it  7  It  is  familiar 
to  say  that  the  person  making  the  affidavit  is  the  witness  of  the 
party,  who  files  it.  In  weighing  testimony  it  is  always  necessary 
to  know  at  whose  instance  it  is  given,  but  we  are  well  aware  that 
the  expression  is  not  correct.  Every  vritness  is  the  witness  of 
the  Court,  and  not  of  a  party ;  and  if  one  side  does  not  think  fit 
to  use  his  evidence,  the  other  side  is  at  full  liberty  to  do  so.  It 
is  true  that  an  affidavit  is  often  withdrawn ;  that  is  to  say,  the 
reading  of  it  on  behalf  of  the  party,  who  files  it,  is  often  waived ; 
but  that  is  generally  in  consequence  of  some  objection  made  to 
its  reception  by  those,  whom  it  is  sought  to  affect  by  it — an 
objection,  for  instance,  that  it  contains  new  matter  and  has  been 
brought  forward  so  late  that  there  has  been  no  opportunity  of 
answering  it.     Capell  v.  Hayman,  V.  C.  Nov.  1821. 
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Feb.  10. 

TANNER  V.  CARTER.  Tannm». 

Cartbr. 

The  Lord  Chanoelu>b  eaid  that  in  general  an  application  Application  by 

by  motion  or  petition,  whatever  was  its  object,  which  had  Son,  which^" 

failed  in  the  court  below,  might  be  renewed  before  him  ^^^^ 

upon  fresh  evidence ;  when,  if  it  was  successful,  the  party  renewed  upon 
•  •••  i«  111  uesh  evidenoCa 

movmg  or  petitiomng  nevertheless  commonly  had  to  pay      Apptication 

the  costs  of  his  first  attempt,  the  cu-cumstance  that  fresh  Jjeition^^ti  dU- 
evidence  was  brought  forward  sufficiently  showing  that  the  chu^  an  order 
application  had  been  made  upon  a  defective  case.    But  by  the^e^dence 
that  if  the  application  was  to  discharge  an  order  as  not  J|J^*^^ 
being  justified  By  the  evidence,  which  had  been  used  in  the 
court  below,  he  could  look  at  that  evidence  only,  which  was 
recited  in  the  order  as  having  been  read.    As,  if  the  appli- 
cation was  successful,  the  party  moving,  or  petitioning,  com- 
monly got  the  costs  of  the  motion,  or  petition,  in  the  court 
below,  although  of  course  he  could  not  have  the  costs  of 
the  appeal. 


The  Lord  Chancellor  said  (in  the  same  case)  that  where  Case  of  an  affi- 
he  was  satisfied  that  an  affidavit  proposed  to  be  used  the  conrt  below, 
before  him,  but,  apparently  from  some  inadvertence,  not  JJj^x^**!!^®"*^ 
mentioned  in  the  order  appealed  from,  had  nevertheless  pealed  from  u 
been  read  in  the  court  below,  he  should  direct  the  motion  rei^^ 
to  stand  over  to  give  an  opportunity  for  an  application  to 
the  Court  from  whose  order  the  appeal  was  brought,  that 
such  order  might  be  amended  by  inserting  the  affidavit  as 
one  that  had  been  read. 


HwU  V.  Carr, 
There  was  a  motion  to  discharge  an  order  of  the  Vice-Chan-  A  party  may, 
cellor,  and  it  being  proposed  to  read  an  affidavit,  which  had  been  ^^  *  "^'^ 
sworn  since  the  date  of  his  Honour's  order,  it  was  objected  that  dischai^  an 
no  evidence  could  be  used  except  that  upon  which  the  judgment  *^^*^?^"T_ 
of  the  Vice-chancellor  was  founded.    But  Lord  Eldon  said  that  any  branch  ^ 

the  Court. 
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if  aa  interlocutory  order  was  made  by  any  branch  of  the  Conrt — 
if  it  was  made  by  himself — a  party,  nevertheless,  might  upon  a 
new  case  come  to  discharge  it.  Thai  a  party  having  since  dis- 
covered something,  that  was  material,  or  finding  that  from  inad- 
vertence he  had  omitted  something,  thai  was  material,  might 
bring  it  forward.  The  grounds  of  the  former  (urder,  whether 
made  by  the  Lord  Chaacellor  or  the  Yioe-Chancellor,  were  thus 
often  entirely  changed,  and  an  order  which,  at  the  time  when  it 
was  made,  was  in  all  respects  right,  looking  at  the  evidence  by 
which  it  was  supported,  became  by  the  total  alteration  of  that 
evidence  of  an  altogether  different  character.  Motions  of  this 
kind,  where  fresh  affidavits  were  used,  ought  to  be  considered  in 
the  light  of  new  motions,  and  not  motions  by  way  of  appeal  firom 
the  other  branch  of  the  Courts  Hunt  v.  Carr,  L.  C.,  June, 
1826. 

See  further  the  language  of  the  Vice-Chancellor  in  Coomhe9  v. 
Warmck,  ante,  page  282. 

Sometimes  a  party,  profiting  from  the  experience  of  the  dis- 
cussion in  the  court  below,  remodels  his  application  so  that  when 
it  comes  before  the  Lord  Chancellor  it  is  tnt  from  those  ob- 
jections, which  led  to  the  fcormer  fiiilure.  Darner  v.  Ijord  Port* 
arlingian,  snte,  page  229,  is  an  example. 

It  must  not  be  forgotten,  notwithstanding  some  examples  to 
the  contrary,  which  we  all  have  reason  to  recollect,  that  the  prac- 
tice of  the  Court  does  not  recognize  a  second  re-hearing  of  an  in- 
terlocutory matter,  the  facts  remaining  the  same.  See  Bristo%oe 
V.  Needham,  ante,  page  226. 


1846. 
Dec.  1. 


Chuck  o. 
Casma. 

A  party,  who 
knows  of  a  null 
or  irregular 
ordar,  should 
apply  to  dis- 
chaneit. 
Whitttsaehan 
order  is  in 
existence  it 
must  not  be 
dSaobeyed. 


CHUCK  V.  CREMER. 

Thb  time  for  answering  expired  on  the  Ist  day  of  June, 
1846.  The  defendant  took  out  a  warrant  before  the 
Master  for  further  time  returnable  on  the  4th  of  June, 
when  a  consent  was  given  by  the  plaintiflTs  solicitor  that 
the  defendant  should  have  a  month's  further  time,  to  be 
computed  from  the  Ist  of  June ;  and  the  warrant  with  such 
oonsent  indorsed  thereon,  stating  that  the  month's  further 
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time  WM  to  be  eomputed  from  the  Ist  of  Juoe»  was  delivered  ^iMfi. 
by  the  defendaiit^a  solieitcv  to  the  Master's  clerk,  to  dmw  Chuck  «. 
«p  the  order  in  confiorauty  with  the  indorsemeat.    The    ^**"^ 
Master's  cleric,  however,  m  drawing  up  the  order,  omitted 
to  state  that  the  month's  further  time  was  to  be  computed 
from  the  1st  of  June,  aadt  consequently  it  would  be  com- 
puted from  the  4th  of  June,  which  was  the  date  of  the  order. 
The  Master's  eleriE  haying  drawn  up  the  order  (see  the  24th 
General  Order  of  the  21st  December,  1833),  procured  it 
to  be  signed  by  the  Master,  and  entered  it  in  the  Master's 
book  (a).     The  order  having  been  also  signed  by  the  clerk. 


Small 
amount  of 
the  coats  of 


(a)  The  following  is  a  copy  of 
the  order  : — UpoD  hening  the 
a^Scitors  for  the  pkuatUF  and  de- 
imdant,  and  by  oonaaot,  I  ordv^ 
thai  the  said  defendant  bava  one 
month's  time  to  plead,  answer,  or 
demur  to  the  plainttflTa  bill,  nat 
demurring  alone,  upon  payment 
of  6«k  8il.  costt.  GIffin  Wilson^ 
4th  June,  1846.    Entered  C.P. 

The  small  amount  of  the  coeta 

of  some  of  the  orders  made  by  the 

someorden  ^^^^'^^  under  the  atuthonty  of 

made  by     the  Chancery  Pkticeediags  ftegu^ 

^«^*«"ktioo  Act,  3  &  4  Will.  IV.  c.  94» 

mhiwytrv    '*  l^»  when  compared  with  ua 

Regida-      coats  of  similar  orders  made  by 

tion  Act.     the  Court,  deserves  nolies.    Ths 

order  just  set  forw  was  made  by 

the  Master,  by  consent.    If  it  had 

been  made  by  the  Court  instead 

of  the  Master,  the  costs  which  dm 

defendant  would  lune  had  to  pay 

to  theplaintiff-mnder  the  most  fii* 

▼ourable  circumstances — would 

hare  amounted  to  about  3/.  instead 

of  St.  8dL    Hie  defendant's  own 

costs  also  would  have  bssn  aug* 

mented  in  the  same,  perhaps  in  a 

greater,  ratio.    Where  orders  for 

further  time  to  answer,  to  amend 

bills,  and  to  enlarge  publi 


made  by  the  Master,  not  by  con- 
aant,  but  upon  haaring  the  solici- 
tors of  the  parties  only — the  costs» 
alfthongh  of  conns  greater,  are 
nevarthekaa  generally  much  more 
moderate  than  those,  which  would 
be  incurred,  were  the  order  made 
by  the  Court.  Oecaaioaally, 
however,  orden  of  this  kind  are 
made  by  the  Master  upon  hearing 
the  junior  counsel  in  the  cause, 
and  then  the  amount  of  costa 
cannot  be  leaa  than  if  such  orders 
were  mads  by  the  Conrft  upon 
hearing  the  saaaa  conaseL 

The  great  objection  to  the  jn-  Remaitionthe 
nsdicstionfiaerciaadbytheMastcn  jurisdiction  ex. 

under  the  act  of  WiU.  IV.  is,  that  eroMedbyUie 
, .  ,    ,      .    ...       Masten  under 
m  matters  to  whkh  that  junsdie*  that  Act 

tion  estMuls  there  can  he  only 

one  appeal:  and  it  witt  be  seen 

from  what  the  Lord  Chancellor 

recently  aaid  in  Coesite  v.  fVar- 

wiak,  ante  p^  282«  that  he  will  not 

hear  motions  by  way  of  appeal 

from  orders  of  the  Masters.  With 

rsspect  to  casss  of  that  kind, 

therefore,  the  suitors  can  never 

have  the  jndgment  of  the  Lord 

Chancellor.     Now,  not  a  week 

passes  that  applications  are  net 

snficesifiiUy  renewed  hefera  the 
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Chuck  v. 
Cabhxr. 


The  tuitors 
ought  to  be  at 
liberty,  in  mat- 
ten  in  respect 
of  which  the 
Masters  have 
jurisdiction 
nnder  the  Act, 
to  bring  the 
dedsions  of  the 
inferior  Courts 
under  the  re- 
view of  the 
Lord  Chan- 
cellor. 


with  his  initials  as  entered,  was  delivered  to  the  defendant's 
solicitor  on  the  1 1th  of  June,  who  not  reading  it,  and  not 
being  aware  of  the  omission  in  the  order,  caused  a  copy  to 
be  made  and  forwarded  by  the  post  on  the  same  day  to  the 
plaintiffs  solicitor  (a).  The  receipt  of  such  copy  on  that 
day  was  not  disputed.  On  Saturday  the  27th  of  June,  the 
plaintiff's  solicitor  gave  notice  to  the  solicitor  of  the  de- 
fendant, that  unless  the  defendant's  answer  was  filed  on 
Monday,  an  attachment  would  be  issued.  In  consequence 
of  this  notice,  there  was  a  question  between  the  solicitors, 
as  to  the  day  on  which  the  time  for  answering  would  expire; 
and  on  Monday  the  29th  of  June  the  original  order  of  the 


Lord  ChanceUor»  which  haTe 
failed  in  the  courts  bebw,  and 
these  applications  frequently  re- 
late to  matters  of  proportionably 
little  importance  to  the  suitors. 

A  question  as  to  amending  the 
bill  often  brings  on  a  discussion 
of  the  merits — ^possibly  of  a  nice 
equity — and  the  refusal  of 
leave  to  amend  may  debar  a 
plaintiff  of  all  equity  whatever. 
A  bill  may  have  been  filed  only 
just  in  time  to  prevent  the  Statute 
of  Limitations  being  set  up  as  a 
defence.  In  such  a  case  a  new 
bill  would  be  useless,  and  without 
amendment  the  bill  already  filed 
may  be  useless  also. 

It  may  be  well  that  the  Masters 
should  have  jurisdiction  in  cases, 
where  the  time  limited  by  the 
General  Orders  for  answering  and 
for  passing  publication  has  ex- 
pired, in  like  manner  as  it  is  now 
settled  that  they  have  jurisdic- 
tion in  cases,  where  the  time, 
limited  by  the  General  Orders 
for  amending  bills,  has  expired. 
But  the  section  of  the  act  of  Will. 
IV.,  that  it  shall^be  lawful  for  the 
parties  to  appeal  from  the  Master's 


order  once  only,  the  order  upon 
such  appeal  being  final  and  con- 
dusive,  ought  to  be  repealed,  and 
the  suitors  should  be  at  liberty — 
in  matters  in  respect  of  which  the 
Masters  have  jurisdiction  under 
the  act,  as  they  are  at  liberty  in 
all  other  matters — ^to  bring  the 
decisions  of  the  inferior  courts 
imder  the  review  of  the  Lord 
Chancellor. 

(a)  It  was  deemed  expedient,  3^^^^  |,. 
first  to  suspend  and  afterwards  the  post, 
to  rescind  the  4th  Order  of  August, 
1841,  as  to  service  through  the 
Post  Office.  It  is  very  creditable 
to  the  London  solicitors,  that  in 
all  cases  where  it  is  not  likely 
that  an  afiidavit  of  service  will 
be  required,  service  by  the  Post 
Office  is  as  much  practised  as  if 
the  order  formed  part  of  our 
code  of  equity  procedure;  and 
these  are  perhaps,  after  all,  the 
only  cases  in  which  such  a  mode 
of  service  can  be  safely  allowed. 
The  order,  indeed,  required  a 
consent  in  writing,  and  such 
consent  might  at  anytime  have 
been  revoked  by  a  notice  in 
writing. 
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Master  was  shown  to  the  plaintiflTs  solicitor.    **  A  certain        1846. 
paper  was  produced  to  the  plaintiff's  solicitor,  purporting  Chuck  v. 
to  be  an  order  for  time  made  in  this  cause  upon  consent  by  ^"^'^ 
Sir  GifiBn  Wilson,  the  Master,  to  whom  the  cause  stood 
referred,  but  which  paper  writing  did  not  contain  the  words 
and  figures  from  the  1st  of  June  contained  in  the  consent/^ 
This  paper  was  the  original  order  signed  by  the  Master,  and 
entered  as  before-mentioned.     The  solicitor  of  the  plaintiff, 
considering  that  this  order  was  a  nullity,  and  that  he  might 
disregard  it,  on  the  30th  of  June  left  a  praecipe  for  an 
attachment  to  the  sheriff  against  the  defendant  for  not 
answering,  returnable  immediately ;  and  on  the  same  day 
the  attachment  was  sealed  and  issued.     The  defendant 
thereupon  moved,  before  the  Vice-chancellor  of  England, 
that  the  attachment  might  be  set  aside  for  irregularity. 

The  Vicb-Chancellob  said  that  the  order  for  further 
time  was  by  consent,  and  the  endorsement  upon  the. 
warrant  left  no  doubt  as  to  the  terms  of  the  consent. 
That  the  order,  being  by  consent,  was  an  indulgence  to 
the  defendant.  That  it  was  the  duty  of  the  defendant's 
solicitor,  when  he  had  the  order  copied,  to  ascertain  that 
it  was  in  conformity  with  the  terms.  That  he  had  received 
the  original  order  from  the  Master's  clerk,  and  had 
neglected  to  read  it.  That  he  had  had  it  copied,  and 
on  that  occasion  he  had  again  neglected  to  read  it.  He 
had  also  neglected  to  read  the  copy,  which  he  had  had  made. 
That  in  his  opinion  the  defendant  ought  not  .to  be  allowed 
to  profit  by  this  neglect  of  his  solicitor.  That  when  the 
error  was  discovered,  the  order  ought  not  for  a  moment  to 
have  been  insisted  upon.  To  insist  upon  the  order  under 
those  circumstances  was  to  act  improperly,  not  only 
towards  the  plaintiff  but  towards  the  Court. 

His  Honour  having  refused  the  motion,  it  was  renewed 
by  way  of  appeal  before  the  Lord  Chancellor. 

Mr.  Jantes  Parker  and  Mr.  Daniel  in  support  of  the 
appeal  motion  said,  that  although  owing  to  the  mistake  of 
the  Master's  clerk  the  order  was  not  drawn  up  in  con- 
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^^^«     ^  fermity  with  the  agreemart,  yet  it  oould  aoti  be  tieatod  at 

Chuck  «^         a  nallity,  but  like  irregular  orders  ia  general,  it  was  biad^ 

ing  until  discharged  by  the  Court.     WUkiMa  ▼.  8im)mu(a)^ 

Mr.  EoU  and  Mr.  Kiaglahe  for  the  phuotiff,  ani 
in  oppositioa  to  the  appeal  motion,  stated  the  reaaona 
assigned  by  the  Viee-Chancellor  for  refusing  the  motion. 
They  also  remarked  that  there  did  not  i4)pear  to  have  been 
any  regular  service  of  the  order  for  further  time. 

The  LoBo  Ghanqbllob  said  that  the  plaintiff ^s  solicitor 
was  in  possession  of  a  copy  of  the  Master^s  order  from  the 
11th  of  June.  That  the  defendant's  solicitor  had  sent  the 
copy  without  personal  knowledge  that  the  (Miginalt  or  the 
copy^  did  not  correspond  with  the  terms  agreed  upon ;  and 
the  plaintiff's  solicitor  in  like  manner  had  kept  the  copy 
without  personal  knowledge  that  it  did  not  correspond  with 
the  terms  agreed  upon.  That  whether  a  solicitor,  who 
had  a  copy  of  mi  mrder  and  kept  it  in  his  possession  so 
many  days,  could  be  permitted  to  assert  ignorance  of  its 
contents,  it  was  not  requisite  to  consider.  That  it  ap- 
peared that  on  the  day  before  the  attachment  was  issued, 
the  defendant's  solicitor  not  only  became  acquainted  with 
the  contents  of  the  order,  but  that  the  original  order  was 
actually  seen  by  him.  He  knew  tihat  according  to  the 
order  the  month's  time  must  be  computed  from  the  4th  of 
June,  the  date  of  the  order,  and  not  from  ihe  Ist  of  June, 
as  agreed  upon.  Any  discussion  as  to  service  wonhi  be 
miq)hiced.  A  party,  who  knows  of  an  order,  whether  null 
or  valid,  regular  or  irregular,  cannot  be  permitted  to 
disobey  it.  It  did  not  even  signify  whether  the  order  was 
drawn  up.  That  there  were  many  cases  in  which  a  party 
had  been  held  to  have  committed  a  contempt  for  disobey- 
ing an  order,  which  had  not  only  not  been  served,  but  had 
not  even  heen  drawn  up  (&).     It  would  be  most  dangerous 

(a)  10  Sim.  617.  beth  in  the  time  of  Lord  Eldon ; 

ib)  The  authorities  are  nnme-  Osbome  v.  TemunU,  14  Ves.  136, 

nras,  old  and  new.    Two  refer*  and  Jamm  v.  Dowim,  IS  Vat. 

mc»  will  be  fenad  unflifiMit,  fiftk 
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to  hold  that  the  suitors,  or  their  solidtOEB,  could  themselves  IB^* 
judge  whether  an  order  was  noli  or  valid — whether  it  was  CnacK  «• 
regular  or  irregular.  That  they  should  come  to  the  court  and  ^"^ 
not  take  upon  themselves  to  determine  such  a  question. 
That  the  course  of  a  party  knowing  of  an  order,  which  was 
null  or  irregular,  and  who  might  be  affected  by  it,  was 
plain.  He  should  apply  to  the  Court  that  it  might  be 
disdiarged.  As  long  as  it  existed  it  must  not  be  dis- 
obeyed. That  it  was  true  the  order  did  not  correspond 
with  the  understanding,  but  there  was  no  pretence  for 
saying  that  the  defendant's  solicitor  had  done  anything  to 
mislead  the  Master's  clerk.  The  mistake  was  clearly  the 
mistake  of  the  Master's  clerk.  Under  such  circumstanoes, 
on  the  one  hand  the  Court  would  expeet  the  defendant's 
solicitor  not  improperly  to  insist  upon  an  errc^  in  his 
favour ;  and  on  the  other  hand  the  solicitor  of  the  plaintiff 
was  not  justified  in  leaving  the  praecipe  and  taking  out  the 
attachment,  until  the  Master's  order,  however  erroneous, 
was  disoharged.  That  it  would  have  been  discharged 
under  the  eirenmstanees  there  could  be  no  doubt ;  but  that 
was  no  justification  of  the  issuing  of  an  attaebment  whilst 
it  was  an  existing  order.  The  attachment  must  be 
discharged 


In  De  Geneoe  v.  JEfofiaasi,  MS.  cases  i  8,  C,  I  Russ.  &  Myl.  Lord  Lynd- 
494*  Lord  Lyadhurst  said  that  where  an  order  was  obtained  in  ^^'i^^^^*^ 
&ect  ecmtravention  of  the  General  Orders  of  the  Court,  as  an  oy^er  is  a  nul- 


of  course  to  amend  a  bill  aftcar  the  time  limited  by  the  Utyapartymigr 
General  Orders  for  amending  had  expired,  it  was  quifee  un<-  tndneedn^k 
necessary  to  move  to  rescind  it.    That  every  order  of  that  kind  come  to  the 
m%ht  be  looked  upon  as  a  nullity,  and  that  i^re  an  order  was  a  ^^^*^^^' 
nullity  a  party  might  treat  it  as  such,  and  need  not  come  to  the  ruled, 
court  to  discharge  it. 

The  foregoing  case  of  Chuck  v.  Cremer  is  not  the  only 
authority  at*  variance  with  the  practice  as  here  propounded  by 
Lord  Lyndhurst.    In  Petty  v.  lomdtU&^  M3,  casea;  8.  C.  4 
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Myl.  &  Or,  545,  Lord  Cottenham  said,  he  never  would  allow  a 
suitor  to  call  any  order  in  question  except  by  an  application  to 
rescind,  or  vary  it,  so  long  as  it  remained  the  order  of  the  Court : 
and  in  Blake  v.  Blake,  7  Bear.  514,  a  case  similar  to  De  Geneve 
V.  Hannam,  the  Master  of  the  Rolls  said  he  should  feel  great 
difficulty  in  treating  the  order  to  amend  as  a  nullity ;  it  might,  or 
it  might  not,  be  regular,  but  it  must  remain  in  operation  until 
upon  a  proper  application  it  was  discharged.  Lord  Lyndhursf  s 
decision,  that  where  an  order  is  a  nullity  a  party  may  treat  it  as 
such  and  need  not  come  to  the  court  to  discharge  it,  may  now, 
therefore,  be  considered  as  overruled. 


Lord  Lynd- 
hnzBt  Bome- 
tames  applied 
oommon-law 
rules  to  the  de- 
dflionof 
points  of  equity 
practice. 


Li  De  Oeneve  v.  Hannam,  and  on  other  occasions.  Lord  Lynd- 
hurst  applied  common-law  rules  to  the  dedaion  of  points  of 
equity  practice,  whether  advantageously  or  not  it  is  not  intended 
here  to  inquire.  Equity  draughtsmen  have  in  general  forgotten 
almost  all  that  they  ever  learnt  of  the  proceedings  of  the  courts 
of  common  law.  There  are  some  exceptions,  but  the  writer  is 
not  so  fortunate  as  to  be  one.  He  recollects  only  that  at 
common  law  a  distinction  is  constantly  drawn  between  irregularity 
and  nullity.  The  common-law  practitioner  is  frequently  at  liberty 
to  consider  whether  a  proceeding  can  be  treated  as  a  nullity, 
which  he  may  disregard  altogether,  or  as  an  irregularity,  which 
he  must  move  to  set  aside  (a).    This  rarely  occurs  with  us.     Let 


(a)  In  a  foreign  University 
about  twenty  years  ego,  some 
lectures  having  been  given  in 
English  Law,  questions  were  pro- 
posed in  order  to  test  the  progress 
made  by  the  students.  By  one 
of  those  questions  the  student 
was  required  to  specify  the  classes 
of  cases  coming  under  a  head, 
which  msy  be  translated  Nullity ; 
and  by  another  of  those  questions 
to  specify  the  classes  of  cases 
coming  under  a  head,  which  may 
be  translated  Irregularity.  Pro- 
fessors deligbt  in  this  kind  of 
analysis.  Tlie  writer  was  asked 
at  the  time  by  one  of  them  if 


questions  of  this  kind  were  not 
propounded  to  our  students. 
Part  only  of  his  reply  need  be 
given — that  few  members  of  the 
equity  bar  could  answer  both 
these  questions;  but  that  probably 
all  members  of  the  common-law 
bar  could  answer  them  without 
hesitation. 

It  must  be  added,  that  possibly 
the  words  translated  Nullity  and 
Irregularity  bore  a  different  mean- 
ing, and  the  knowledge  of  English 
law  was  not  so  extensive  as  the 
use  of  those  words  seems  to  indi- 
cate. 
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the  reader  take  for  the  sake  of  illustration  the  title  of  Plea  (a),  ^      ^^^^'     ^ 

and  he  will  find  how  often  a  proceeding  in  a  court  of  common  chuck  v. 

law  may  be  regarded  as  a  nullity^  whilst  in  a  court  of  equity  the  Crbmxb. 

analogous  proceeding  is  yalid,  until  there  is  an  order  for  getting 

rid  of  it.    Pleas  in  abatement  not  yerfiied  by  affidavit,  or  pleaded 

after  the  time  limited  for  that  purpose — pleas  plainly  bringing 

forward  a  fictitious  defence — ^manifestly  put  in  for  delay — ^wholly 

absurd  and  nonsensical — taking  issue  on  matters  not  alleged  in 

the  declaration,  nor  in  any  way  relevant  to  it — ^in  no  manner 

adapted  to  the  nature  of  the  action — ^requiring  counsel's  signature, 

yet  delivered  without  it — these  pleas  and  many  others  are  nullities, 

and  the  plaintiff  may  sign  judgment  as  for  want  of  a  plea  at  the 

expiration  of  the  period  for  pleading.     Again— if  the  defendant 

be  under  terms  to  plead  issuably  and  deliver  a  non-issuable  plea, 

the  plaintiff  may  sign  judgment,  as  under  terms  of  pleading 

issnably,  the  defendant  can  put  in  only  a  plea  that  goes  to  the 

merits. — If  the  defendant  aft«r  craving  oyer  sets  forth  part  only 

of  the  condition  of  a  bond,  or  sets  forth  the  matter  falsely,  the 

plaintiff  may  sign  judgment  on  the  whole  declaration. 

This  is  enough,  and  perhaps  more  than  enough,  for  illustration. 

A  little  reflection  will  bring  to  the  mind  of  the  student 
instances  of  pleading  in  the  Court  of  Chancery,  not  much 
differing  from  these  instances  of  pleading  in  courts  of  common 
law.  But  in  none  of  these  instances  should  we  be  at  liberty  to 
treat  the  plea,  or  answer,  to  a  bill  as  a  nullity.  The  plaintiff 
could  not  proceed  as  if  there  was  no  plea  or  no  answer.  There 
must  be  an  order  to  take  the  plea  or  answer  off  the  file,  or  there 
must  be  exceptions  to  the  plea  or  answer  for  impertinence,  or 
exceptions  to  the  answer  for  insufficiency,  or  the  plea  must  be  set 
down  for  argument,  &c. 

These  remarks  are  made  simply  to  guard  the  student  against 
any  vain  attempt  to  reconcile  many  cases  of  very  modem  date, 
and  to  explain  whence  arises  the  opposition  of  principles,  which  is 
not  unfrequently  exhibited. 

(a)  It  may  be  remarked  that  if  Chancery.  For  instance,  although 

the  reader  should  take  the  title  of  a  demurrer  to  a  declaration  be 

Demurrer  instead  of  that  of  Plea,  palpably  frivolous,  the  plaintiff 

he  will  often  find  the  practice  of  cannot  sign  judgment  as  for  want 

the  courts  of  common  law  coinci-  of  a  plea;  he  must  apply  to  the 

ding  with  that  of  the  Court  of  court,  or  judge,  to  set  it  aside. 
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FRANCIS  WILSON,  ONE  OF  THE  DIRECTORS 


At  the  Urd 

Boom,H4i«Mi«f 

Lords,  A»g.  4| 

y^g-  OF   THE    ARIGNA    IRON   AND    COAL   COM- 

Wilson..  PANY,   ON    BEHALF    OF    THE    SAID   COM- 

Pakkem.  PANY,  V.  THOMAS   HENRY  PARKER,  WIL^ 

LIAM  MORGAN,  AND  ROGER  FLATTERY. 

It  is  expedient  Tbs  auit  related  to  a  large  8um  of  oonflola  belonging  to  the 
m^T^-  Arigna  Iron  and  Coal  Jointr«tock  Compiny.  By  an  act 
aibietothe       for  regulating  the  Company,  it  was  enacted  that  a  soit 

pnustioe  intenQ*  ^ 

edtobeesta-  in  equity  might  be  earned  on  in  the  name  of  any  one 
nS^^ot^-I  director  for  the  time  being  as  the  nominal  plaintiff  on 
andespedtUy  behalf  of  the  Company.  The  stock  was  standing  in  the 
geiice  cannot  names  of  the  plaintiff  and  of  the  defendants  Parker  and 
S^t'S  w£lJ  Morgan.  The  defendants  Parker  and  Moi^^an  had  ceased 
is  Tcry  nnusnal.  to  be  the  directors  of  the  Company,  and  a  resolution  had 

Plaintiff 

undertakes  not  been  passed  at  a  general  meeting  of  the  proprietors  of  the 
toicca«inst"    Company,  that  the  consols  should  be  transferred  into  the 

the  defendant  /  names  of  the  plaintiff  and  three  other  directors.      The 

the  statements 

of  the  bin  taken  prayer  of  the  bill  was  that  the  defendants  Parker  and 

aLoemlbr^e     Morgan  might  be  decreed  to  make  the  transfer.      The 

pinrposes  of  the  ^fe&dant  Flattery  was  not  originally  a  party,  but  was 

made  a  party  in  consequence  of  an  objection  raised  by  the 

answer  of  the  defendant  Parker.    The  biU,  as  amended  for 

that  purpose,  charged  that  the  defendant  Parker  alleged 

and  pretended  that  the  defendant  Flattery  had,  and  he  the 

defendant  Flattery  himself  also  all^;ed  that  he  had,  certain 

daims  against  the  said  Company,  in  respect  whereof  it  was 

alleged  by  die  defendant  Parker,  and  also  by  the  defendant 

Flattery,  that  he  the  defendant  Flattery  had  a  lien  or  charge 

upon  the  said  consols.   The  bill  charged  the  contrary  of  such 

pretence  to  be  true.     The  only  interrogatory  the  defendant 

Flattery  was  required  to  answer  was  this,  viz. :  Whether 

the  defendant  Flattery  did  or  not  claim  to  have  a  lien 

or  charge  upon  the  said  consols,  and  what  was  the  nature 

and  amount,  and  what  were  the  particulars  of  the  said  lien. 

At  the  time  of  this  amendment  of  the  bill  being  made  the 
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defendant  Flattery  ^mm  a  prisoner  for  debt  in  the  Foor  1^*6- 
CkmrtB  Mftrehalaea,  Dablin*  A  London  Bolieitor  entered  Wiuov*. 
m  appeanmee  for  him,  and  be  obtained  varions  ordeis  for  P^^^* 
time  to  answer.  In  November,  1845, — ^tbe  General  Orders 
of  May,  1845,  being  then  in  operation — fourteen  days^ 
notice  was  given  nnder  the  78th  of  those  orders  that  the 
court  would  be  moved  that  the  bill  might  be  taken  pro 
oonfesso  against  him.  Upon  the  hearing  of  that  motion 
the  defenduat  Flattery  appeared  l^  counsel,  and  further 
time  was  given  him  for  filing  his  answer ;  but  no  answer 
being  filed,  an  order  was  made  on  the  first  day  of  Hilary 
Tenn,  1846,  diat  the  bill  should  be  taken  pro  confesso  as 
against  him.  After  this  the  answers  of  the  other  defend^ 
ants  wenB  replied  to,  and  witnesses  were  examined,  publiea^ 
tion  was  passed,  and  the  cause  wss  set  down  for  hearing. 
The  cause  standing  about  six  out  of  the  paper  of  the  day, 
and  the  plaintiff  ha^ng  delivered  briefs  to  counsel  for  the 
hearing,  the  defendant  Flattery  served  a  notice  of  motion 
that  he  might  be  at  liberty  to  file  an  answer  to  the  bill,  and 
make  defence  to  the  snit.  Upon  the  hearing  of  this 
motion  the  Vice-Chancellor  Knight  Bruce  made  the 
foHowing  order : — Let  the  defendant  Flattery  pay  to  the 
plaintiff  his  costs  of  this  motion,  to  be  taxed  by  the 
Vacation  Taxing  Master.  Let  the  defendant  Flattery  be 
at  liberty  to  give  security  for  costs  to  the  amount  of  1501, 
such  security  to  be  approved  of  by  the  Master  of 
the  Vacation,  or  in  Heu  thereof  pay  1502.  into  court. 
After  payment  or  tender  of  the  said  costs  directed  to 
be  taxed,  and  after  such  security  or  payment  into  court, 
let  the  defendant  Flattery  be  at  liberty  to  file  an  answer 
on  or  before  the  Ist  of  September  next,  he  and  his  solicitor 
undertaking  that  it  shall  not  contain  any  scandalous  matter, 
shall  not  render  necessary,  or  require,  any  additional  party 
to  the  cause,  and  shall  not  exceed  in  length  200  folios. 
Let  the  plaintift  be  at  liberty  to  file  a  rq>lieation  to  such 
answer.  Let  the  plaintiff  and  the  defendant  Flattery, 
nsspeetavely,  be  at  liberty  if  a  replication  to  such  answer 
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^^^\,  shall  be  filed,  to  examine  as  between  themselves  any 
WiLBOH  V.  witness  or  witnesses  in  this  cause,  within  six  weeks  after  the 
filing  of  such  replication.  Let  publication  of  such  evidence 
pass  without  further  order  at  the  end  of  such  six  weeks  ; 
the  defendant  Flattery  consenting  that  this  cause  shall  be 
heard  on  any  day  not  earlier  than  the  end  of  a  week  after 
such  publication,  or  if  there  shall  be  no  such  replication  as 
aforesaid,  then  on  any  day  not  earlier  than  the  third  day  of 
Michaelmas  Term  next.  But  if  the  defendant  Flattery 
shall  not  before  the  Ist  day  of  September  next  pay  or 
tender  to  the  plaintiff  his  costs  of  this  motion,  or  shall  not 
before  that  day  give  such  security  for  costs  as  aforesaid,  or 
in  lieu  thereof  pay  1502.  into  court,  or  shall  not  on  or 
before  that  day  file  an  answer  as  aforesaid,  then  the 
plaintiff  is  to  be  at  liberty  to  proceed  under  his  order 
for  taking  the  bill  pro  confesso  as  if  this  order  had  not 
been  made.  The  plaintiff  to  be  at  liberty  to  read  against 
the  defendant  Flattery  the  evidence  already  taken,  saving 
all  just  exceptions. 

From  this  order  the  plaintiff  appealed  to  the  Lord 
Chancellor. 

Mr.  Russell  and  Mr.  Heat  Afield  for  the  plaintiff,  the  ap- 
pellant, submitted  that  the  indulgence  shown  was  a  departure 
from  the  practice,  which  the  circumstances  of  the  case  did 
not  warrant.  That  the  defendant  Flattery,  under  the  82nd 
of  the  Orders  of  May,  1845,  was  at  liberty  to  appear  at  the 
hearing  of  the  cause,  and  if  he  waived  all  objection  to  the 
order  (in  truth  there  was  no  objection  to  it  in  point  of 
regularity)  he  might  be  heard  to  argue  the  case  upon 
the  merits  as  stated  in  the  bill. 

Mr.  Roltnxid  Mr.  Haigh^  for  the  defendant  Fhkttery,the 
respondent,  said  that  under  the  14th  section  of  the  Pro  Con- 
fesso Act,  110eo.4,andl  Will.4,  c.36,the  bill  might  be  read 
in  any  Court  of  Law  or  Equity,  as  evidence  of  the  facts, 
matters,  and  things  therein  contained  in  the  same  manner  as 
if  such  facts,  matters,  and  things  had  been  admitted  to  be  true 
by  the  answer  of  the  defendant  Flattery  put  in  to  such  bill. 
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and  such  bill  so  taken  pro  confesso  was  to  be  received  ^846. 
and  taken  in  evidence  of  such  and  the  same  facts,  Wilson  v. 
matters  and  circumstances,  and  on  behalf  of  such  and  ^^^'"^' 
so  many  persons  as  the  answer  of  the  defendant  to  the 
said  bill  could  and  might  have  been  read  and  received 
in  evidence  of,  in  case  such  answer  had  been  put  in  by  the 
defendant  thereto,  and  had  admitted  the  same  facts, 
matters,  and  circumstances  as  in  such  bill  stated  and  set 
forth.  Now  looking  at  the  statements  contained  in  the 
bill,  which  was  to  be  taken  pro  confesso,  it  was  obvious  that 
the  effect  of  the  decree  would  be  to  deprive  the  defendant 
Flattery  of  his  asserted  lien.  It  would  be  a  great  hardship 
upon  him  under  the  circumstances,  he  having  during  all  the 
time  been  a  prisoner  for  debt,  if  the  bill  should  be  read 
against  him  in  any  other  proceeding  so  as  to  deprive  him 
not  only  of  his  lien,  but,  perhaps,  of  his  claim  altogether. 

The  Lord  Chancellor  said  it  was  expedient  to  adhere  as 
much  as  possible  to  the  practice  intended  to  be  established 
by  the  New  Orders,  and  more  especially  in  a  case  in  which 
indulgence  could  not  be  shown  without  doing  what,  it  must 
be  admitted,  was  very  unusual.  That  the  injury,  which  it 
was  urged  might  accrue  to  the  defendant  Flattery  if  the 
bill  were  evidence  against  him  in  any  court  of  law  or  equity, 
might  be  averted  by  an  undertaking  of  the  plaintiff,  that 
he  would  not  use  the  statements  of  the  bill  as  evidence 
against  the  defendant  Flattery,  except  for  the  purposes  of 
the  suit.  He  would  discharge  the  order  of  the  Vice- 
Chancellor,  the  plaintiff  giving  that  undertaking. 


The  order  of  the  Lord  Chancellor  was  as  follows : — Let  the 
order  made  in  this  cause^  bearing  date  the  3l8t  day  of  July,  1846, 
be  discharged,  except  so  much  thereof  as  directs  the  defendant 
Flattery  to  pay  to  the  plaintiff  his  costs  of  that  application,  the 
plaintiff  by  his  counsel  undertaking  not  to  use  as  evidence  against 
the  said  defendant  Flattery  the  statements  of  his  bill  as  admitted 
by  the  said  defendant  Flattery,  except  for  the  purposes  of  this 
suit. 

A  A 
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■     ^'°"'     •  BENSON  ».  GLASTONBURY  CANAL  COMPANY. 

Bbnbon  v. 

Glastonbury 

Canal  Com-     Lord  Cottbnhau  said,  here  was  a  bill  seeking  the  specific 

A^^^din  to      P^rfoTOMince  of  a  parol  agreement  by  the  defendants  to  pur- 
the  bill  a  parol   chaae  from  the  plaintiff  five  acres  of  land  at  80/.  an  acre ; 
fratSe^and^   the  plaintiff  has  given  possession  to  the  defendants,  but 
possessioii  had^  there  did  not  appear  to  have  been  any  understanding  re- 
five  acres.         specting  the  time  when  the  purchase  money  should  be  paid, 
the  uiswer—     Thai  the  answer  admitted  an  agreement  to  purchase  land 
^L^^^'^M^n    *^°^  ^^^  plaintiff  at  80/.,  an  acre,  but  denied  any  agreement 
that  the  pur-     to  purchase  more  than  three  acres  of  land :  and  the  answer 
for  the  five        alleged  that  the  land,  of  which  possession  had  been  given, 
JSTfOT  th^""  ^^^  °^*  exceed  three  acres  in  quantity.    That  the  plaintiff 
three  acres,       now  moved  upon  this  answer  that  the  purchase  money  for 
brought  into      five  acres  might  be  brought  into  court,  and  if  the  Court 
Court,  refused.   g^^Qij  j^^^  accede  to  that  application,  then,  in  the  alter- 
native, that  the  purchase  money  for  three  acres  might  be 
brought  into  court;  but  the  plaintiff  had  not — ^assummg 
that  he  was  at  liberty  to  do  so — even  amended  his  bill  and 
adapted  it  to  the  case  made  by  the  answer.     He  still  in- 
sisted that  the  agreement  was  to  purchase  five  acres  and 
not  three  acres,  and  that  possession  had  been  given  of  five 
acres.     Now  if  the  cause  should  be  brought  to  a  hearing, 
and  the  plaintiff  should  fail  to  prove  that  the  agreement 
was  as  laid  by  the  bill,  must  not  the  consequence  be  that 
the  bill  would  be  dismissed !     Under  these  circumstances, 
the  answer  not  admitting  the  agreement  insisted  upon  by 
the  bill,  and  the  bill  containing  no  alternative  corresponding 
with  the  lesser  object  of  the  notice  of  motion — ^as  to  the 
sufficiency  of  such  an  alternative  he  would  say  nothing — he 
was  of  opinion  that  the  motion  must  be  refused. 


See  fiirther,  Benson  v.  Glaaionhury  Navigation  and  Canal  Cofn- 
panffn  1  C.  P.  Coop.  42,  and  the  cases  there  cited.    Sir  Edward 
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Sngden,  1  Vend,  ft  Porch.  360»  10th  edit.,  cituig  the  case,         1837. 
says  that  if  an  agreement  he  hj  parol  for  sale  at  so  much  an  b«n»on  ». 
acre,  and  possession  be  given  to  the  purchaser  without  any  Gi^istonbuet 
nndervtandkig  respecting  the  period  when  the  purchase  mon^  Camax  Com- 
flihoQld  be  paid,  and  the  bill  alleges  a  quantity  of  land  to  be 
sold,  which  is  denied  by  the  answer,  and  the  bill  only  seeks  a 
performance  as  to  the  larger  quantity,  no  money  will  be  ordered 
into  court.     Sir  Edward  Sugden  adds  that  this  seems  to  be  the 
pmnt  of  the  case. 

In  Legal  v.  Miller,  2  Ves.  Sen.  299,  Sir  John  Strange  said  it 
would  be  Tery  hard  upon  a  defendant,  if  a  plaintifiP  should  uncon- 
scientiously  bring  him  into  a  court  of  equity,  when  defendant 
should  insist  on  an  agreement  different  from  that  the  plaintifr 
sets  up,  and  the  plaintiff  should  reply  to  his  answer  and  insist  on 
his  former  demand  and  go  into  a  long  proof,  and  afterwards,  finding 
he  could  not  have  the  decree  prayed  by  his  bill,  should  resort  to 
that,  which  defendant  set  up,  and  insist  on  a  decree  for  it. 


The  defendant  put  up  to  sale  by  auction  a  freehold  public-  13  Veaey,  546, 

house  and  other  premises  in  the  parish  of  Enfield.    A  few  days  ^°*  a  MS.  in 

before  the  sale  an  Act  of  Parliament  was  passed  for  enclosing  the  poesession. 

common  fields  and  waste  lands  in  the  parish  (a).     No  allotment         

was  made  until  some  time  after  the  sale.      The  printed  par-  Specific  per- 

ticulars  of  sale  merely  described  the  house  and  premises ;  they  fo™*^ce.— 
.  ,       «  ,  .  11    :i    1        1  Inclosure 

mentioned  no  right  of  common,  and  m  no  way  alluded  to  the  ex-  Act.— Sale.— 

pected  allotment.  The  plaintiff,  who  purchased  the  premises  by  ^°^*"A'"" 
an  agent,  alleged  that  he  had  authorized  his  agent  to  bid  a  much  -.Cross  bill. 
larger  sum  for  the  premises  on  the  understanding  that  a  parcel  of 
the  waste  lands  would  be  allotted  to  the  owner  of  the  premises 
put  up  to  sale,  and  that  the  allotment  would  belong  to  the  pur- 
chaser ;  and  he  alleged  declarations  of  the  auctioneer  at  the  sale  to 
show  that  there  was  this  understanding.  The  bill  prayed  a  spe- 
cific performance  of  the  agreement  for  sale  and  a  conveyance  of 
the  idlotment,  the  plaintiff  offering  to  perform  the  agreement  on 
his  part.  The  answer  submitted  that  as  the  Inclosure  Act  had 
passed  at  the  time  of  the  sale,  the  intended  allotment  had  become 
separate  property,  and  could  not  be  taken  as  comprised  under  the 

(a)  The  Act,  43  Geo.  III.  cap.  (see  post)  show  that  the  sale 
cxliii.,  receiyed  the  Royal  Assent,  took  place  at  Garraway's  the  20th 
tad  July,  1801.    The  pleadings     of  the  same  moifth. 

A  a2 
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description  of  the  paiticalars  of  sale.  The  answer  denied  the  un- 
derstanding alleged  hj  the  bill  and  also  the  declarations  of  the 
auctioneer.  It  asserted^  on  the  contrary,  that  the  defendant  had 
told  the  auctioneer  that  he  meant  to  reserve  the  allotment,  and 
that  the  auctioneer  had  declared  at  the  time  of  the  sale  that  the 
expected  allotment  was  not  to  be  sold  with  the  premises.  Both 
the  plaintiff  and  the  defendant  went  into  evidence,  from  which  it 
appeared  that  the  auctioneer  had,  as  the  defendant  asserted,  ex- 
pressly stated  at  the  time  of  the  sale  that  the  purchaser  would  not 
be  entitled  to  any  allotment  to  be  made.' 

For  the  plaintiff  it  was  said  that  unless  the  Court  should  think 
that  the  allotment  could  be  considered  as  comprised  in  the  de- 
scription of  the  house  and  premises  in  the  printed  particulars,  the 
bill  must  be  dismissed — the  statement  contained  in  the  bill  as 
to  the  declaration  of  the  auctioneer  having  been  disproved  by  the 
parol  evidence  on  the  part  of  the  defendant. 

For  the  defendant  it  was  said  that  there  v^as  no  pretence  for 
the  suggestion  that  the  allotment  could  be  considered  as  com- 
prised in  the  description  of  the  house  and  premises  in  the  printed 
particulars,  nothing  being  said  as  to  any  right  of  common :  and 
that  the  bill  ought  not  to  be  dismissed,  but  the  defendant  was  en- 
titled to  a  specific  performance  although  he  had  not  filed  any 
cross  bill  for  that  purpose. 

Lord  Eldon  said,  that  the  Act  of  Parliament  for  enclosing 
Enfield  waste  and  common  lands  having  passed,  although  a  few 
days  only,  previously  to  the  sale,  and  the  printed  particulars  of 
sale  being  wholly  silent  as  to  any  right  of  common,  or  as  to  any 
allotment,  which  the  owner  of  the  premises  put  up  to  sale  would 
become  entitled  to  by  virtue  of  the  Act,  it  was  impossible  to  hold 
that  the  purchaser  had  bought  the  allotment,  although  made 
subsequently  to  the  sale.  That  parol  evidence,  such  as  that  into 
which  the  plaintiff  had  gone,  was  receivable  only  where  the 
purchaser  was  a  defendant,  and  the  vendor  as  plaintiff  sought  to 
enforce  the  agreement  against  him.  Where  the  purchaser  was 
plaintiff,  the  question  was  only  one  of  construction.  If  the 
auctioneer  represented  that  the  purchaser  would  be  entitled  not 
only  to  the  premises  put  up  to  sale  as  described  in  the  printed 
particulars,  but  also  to  an  allotment  to  be  made  in  respect 
thereof,  the  purchaser  being  defendant,  and  the  vendor  plaintiff, 
seeking  to  compel  the  purchaser  to  take  a  conveyance  without 
the  allotment,  the  purchaser  might  go  into  parol  evidence  of 
what  the  auctioneer  had  said  in  order  to  resist  the  vendor's 
demand.     In  the  present  case  the  purchaser  by  his  bill  offered 
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to  perfonn  the  agreement  on  his  part,  Trhich  must  be  taken  to         1837. 
mean  what  the  Court,  upon  hearing  all  the  circumstances,  should  B^NgoN  v 
be  of  opinion  was  the  agreement.     The  eyidence  on  both  sides  Glastokbuby 
had  been  read — whether  regularly  or  irregularly  was  not  now  Canal  Con- 
very  material.     There  could  be  no  longer  any  question  as  to  the  jcva  y.  ciawtoH. 
incorrectness  of  the  statements  contained  in  the  bill.    Was  this  a 
case  in  which  it  was  necessary  that  the  defendant  should  have 
filed  a  cross  bill  ?     He  thought  not.     The  practice  formerly  was 
different.    The  defendant  must  have  a  decree  for  specific  per> 
formance,  and  the  pluntiff  must  pay  the  costs  of  the  suit.     Fife 
V.  Clayton,  L.  C.  April,  1807. 


The  foregoing  case  is  copied  verbatim  from  a  manuscript  in 
the  possession  of  the  author.  The  ensuing  copy  of  the  decree  is 
taken  from  another  manuscript  also  in  the  author's  possession. 
It  agrees  with  the  decree  as  entered  in  the  registrar's  book. 

The  author's  manuscripts  contain  no  notice  of  the  statement 
made  by  Yesey,  that  the  defendant  proved  that  "previously  to 
the  sale,  the  particulars  had  been  altered  by  inserting  an  express 
exception  of  the  right  of  common." 


George  Fife,  plaintiff,  and  John  Clayton,  defendant.     L.  C.  The  decree  in 
Friday,  17th  April,  1807.    This  cause  coming  on  the  present  W  ▼•  Oajftim 
day  to  be  heard  and  debated  before  the  Right  Honourable  the  ves^',  546. 
Lord  High  Chancellor  of  Great  Britain,  in  the  presence  of 
counsel  learned  on  both  sides,  the  substance  of  the  plaintiff's  bill 
appeared  to  be  that  John  Clayton,  Esq.,  was  in  July,  1801, 
seised  of  or  well  entitled  in  fee  simple  to  a  certain  freehold 
estate  situate  in  Baker  Street,  in  the  parish  of  Enfield,  comprising 
a  certain  public-house  known  by  the  sign  of  The  Fighting  Cocks, 
and  a  farrier's  shop  and  premises,  and  four  messuages  and  gardens 
adjoining;  and  the  said  John  Clayton  caused  the  same  to  be  put  up 
for  sale,  by  public  auction,  on  the  20th  day  of  the  said  month  of  July, 
at  Garraway's  Coffee  House,  Change  Alley,  London :  particulars 
of  the  said  estate,  and  conditions  of  the  said  sale  were  distributed 
in  the  usual  manner,  and  by  the  conditions  of  the  said  sale  it  was 
amongst  other  things  stipulated  that  the  highest  bidder  should 
be  the  purchaser ;  that  the  purchaser  should  pay  down  a  deposit 
of  20/.  per  cent,  in  part  of  the  purchase  money,  and  sign  an 
agreement  for  pa3rment  of  the  remainder  on  or  before  the  30th 
dayof  October,  1801,  on  baring  a  good  title.    Thatthe  said  estate 
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1^7'  and  premises  were  actaallj  put  np  to  sale»  and  at  the  said  sale 
Bbnson  9,  Owen  Griffiths,  gentleman,  on  behalf  of  the  said  plaintifF,  bid 
Glastonbury  540/.  for  the  said  premises,  and  he  was  declared  the  purchaser  of 
PANT.  *  ^^  ^^  premises  at  that  sum,  and  that  said  Owen  Griffiths  paid 
J^y.  Clayitm.  ^06L  as  a  deposit,  and  in  part  of  the  said  purchase  money,  and 
signed  an  agreement  to  paj  the  remainder  of  the  said  purchase 
money  according  to  the  said  conditions  of  sale.  That  shortly 
before  the  said  sale  an  Act  of  Parliament  was  passed  for  enclosing 
the  chase  lands  and  waste  grounds  within  the  said  parish  of 
Enfield,  and  under  such  Act  of  Parliament  a  certain  parcel  of  the 
said  chase  lands  and  waste  grounds  was  to  be  allotted  to  the 
owner  of  the  said  estate  and  premises  so  sold  as  aforesaid ;  and 
the  said  Owen  Griffiths  by  the  direction  of  plaintiff,  who  under- 
stood that  such  allotment  was  to  be  made  accordingly,  bid  a 
much  larger  sum  for  the  said  estate  and  premises  on  that  account 
than  he  otherwise  meant  to  have  done.  That  the  oommissioners 
by  the  said  Act  of  Parliament  appointed  hare  allotted  to  the  said 
estate  and  premises  a  part  of  such  chase  containing  two  acres 
and  one  rood.  That  the  plaintiff  hath  at  all  times  since  the  said 
sale  been  and  is  now  ready  tu  complete  his  purchase,  and  to  pay 
to  the  said  John  Clayton  the  remainder  of  the  said  purchase 
money  on  having  a  good  title  and  conveyance  of  the  said  estate 
and  premises,  iucluding  the  said  allotment,  executed  to  him ;  and 
in  order  thereto  the  plaintiff  did  on  the  30th  day  of  October, 
1801,  the  time  limited  by  the  said  conditions  of  sale  for  the 
payment  of  the  remainder  of  the  said  purchase  money,  pay  into 
the  hands  of  Messrs.  Sansome,  Blake,  and  Postlethwaite,  the 
plaintiff's  bankers,  434/.  being  the  residue  of  the  purchase 
money  after  deducting  the  said  deposit  money,  and  the  further 
sum  of  61.  15«.  being  the  one  half  of  the  duty  payable  upon  the 
sale,  and  which  said  sums  making  together  440/.  15«.  have  ever 
since  lain  in  the  hands  of  the  said  Messrs.  Sansome,  Blake,  and 
Postlethwaite  unemployed,  ready  to  be  paid  to  the  said  John 
Clayton  upon  the  execution  of  the  convejrance  of  the  said  estate 
and  premises.  And  the  plaintiff  caused  a  conveyance  of  the  said 
estate  and  premises  to  be  prepared  ready  for  execution,  and  the 
same  was  tendered  to  the  said  John  Clayton  to  be  executed,  but 
he  refused  to  execute  the  same ;  and  the  plaintiff  hath  several 
times  applied  to  the  said  John  Clayton  to  execute  to  the 
plaintiff  and  his  heirs  a  conveyance  of  the  said  estate  and  pre- 
mises,  including  the  said  allotment,  so  purchased  as  aforesaid, 
and  that  plaintiff  at  the  same  time  offered  to  pay  to  the  said 
John  Clayton  the  said  sum  of  434/.  the  residue  of  the  said 
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purchase  money,  (after  deducting  the  deposit  moneyi)  and  1^7, 
also  the  said  sum  of  61.  15«.  the  half  of  the  said  duty  on  bbnsonv. 
the  execution  of  the  said  conveyance  and  deUvery  of  possession  Glastonburt 
of  the  said  estate  and  premises,  and  the  title  deeds  and  writings  ^^^^  ^' 
relating  thereto  to  the  plaintiff.  But  the  defendant  pretends  that  j^ei.  CU^itm. 
the  right  of  common,  or  the  waste  land  to  he  allotted  to  the  said 
estate  and  premises,  was  not  sold  with  the  said  estate  and 
premises,  and  that  the  said  Owen  Griffiths  did  not  become  the 
purchaser  thereof  at  the  said  sale  for  the  plaintiff  as  alleged. 
Whereas  the  plaintiff  charges  that  at  the  said  sale  Mr.  Duke,  the 
auctioneer,  publicly  declared  that  there  was  waste  land,  common 
field  land,  marsh  land,  and  chase  land  to  be  parcelled  out  among 
the  freeholders  by  the  commissioners  under  the  Act  of  Parliament, 
which  had  been  recently  passed  for  enclosing  the  Enfield  chase 
or  waste  land ;  and  the  said  Owen  Griffiths  asked  the  said  Mr. 
Duke  how  much  he  might  expect  of  the  said  chase,  or  waste 
land ;  and  the  said  Mr.  Duke  answered  that  he  could  not  tell,  as 
the  commissioners  had  not  made  the  allotments.  And  the  plaintiff 
chaiges  that  no  exception  of  the  said  allotment  was  made  by  the 
said  printed  particulars.  And  therefore  that  the  said  defendant 
might  answer  the  said  matters  aforesaid,  and  that  the  said  agree- 
ment might  be  specifically  performed  and  carried  into  execution, 
and  upon  payment  by  the  plaintiff  to  the  said  defendant  of  434/., 
the  remainder  of  the  said  purchase  money  (after  deducting  the 
said  sum  of  106/.  paid  as  a  deposit  as  aforesaid)  and  the  said  sum 
of  6/.  15«.,  being  one  half  of  the  duty  upon  the  said  sale,  that 
said  defendant  might  be  decreed  to  convey  the  said  estate  and 
premises  together  with  the  said  allotments  of  waste  or  common 
lands  to  the  plaintiff,  and  his  heirs,  or  as  he  should  direct,  and  to 
deliyer  up  the  possession  thereof,  together  with  all  title  deeds  and 
writings  relating  thereto  to  the  plaintiff,  the  plaintiff  being  willing 
and  thereby  offering,  upon  the  said  conveyance  being  executed  and 
possession  of  the  said  estate  being  delivered  to  him,  to  pay  to 
the  said  defendant  the  said  sums  of  434/.  and  6/.  15«.,  and  in  all 
respects  to  perform  the  said  agreement  on  his  part  :  and  for 
reUef  is  the  scope  of  the  said  plaintiff's  bill.  Whereto  the 
counsel  for  the  defendant  alleged  that  he  by  his  answer  saith  he 
admits  the  sale  of  the  said  premises  as  in  the  said  bill  mentioned ; 
and  saith  that  shortly  before  the  time  of  the  said  sale  an  Act  of 
Parliament  was  passed  for  enclosing  the  chase  lands  and  waste 
grounds  within  the  said  parish  of  Enfield,  and  the  defendant 
expected  that  under  such  Act  some  small  parcel  or  portions  of  the 
said  chase  lands  and  waste   lands  would  be  allotted  to  the 
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1837.  defeDdant  as  the  owner  of  the  said  estate  and  premises  :  but  the 
BsNsoN  V.  defendant  doth  not  believe  that  the  said  plaintiff  or  Owen 
Glastonburt  Griffiths  his  agent  understood  that  such  allotment  when  made  in 
PANY '^  respect  of  the  said  estate  would  belong  to  and  was  to  be  sold  with 

FVe  ▼.  Clayton.  ^^^  ^^  estate  and  premises ;  and  the  defendant  doth  not  believe 
that  the  said  Owen  Griffiths  by  the  directions  of  the  said  plaintiff 
bid  a  much  larger  sum  for  the  said  estate  and  premises  on  that 
account  than  he  otherwise  should  have  done.  And  the  defendant 
saith  that  it  was  not  stated  in  the  particulars  of  sale  that  the 
purchaser  of  the  said  estate  and  premises  would  be  entitled  to  the 
benefit  of  any  allotment  to  be  made  under  the  said  Act  of  Parlia- 
ment in  respect  of  the  said  estate,  as  it  would  have  been  stated 
if  it  was  intended  that  such  allotment  when  made  would  belong 
to  the  said  estate ;  and  particularly  as  the  bill  having  passed  the 
allotment  became  separate  property.  And  saith  that  he  informed 
Mr.  Duke,  the  auctioneer,  at  the  time  he  gave  him  direction  to 
sell  the  said  estate  and  premises,  that  he  meant  to  reserve  the 
allotment  that  was  to  be  made  in  respect  thereof.  And  saith  that 
the  commissioners  by  the  said  Act  of  Parliament  appointed, 
have  allotted  in  respect  of  the  said  estate  and  premises,  since 
the  said  sale,  a  part  of  the  said  chase  containing  2  acres  1  rood, 
and  which  the  said  plaintiff  insists  belongs  to  the  said  estate  and 
premises,  and  ought  to  be  conveyed  by  the  defendant  to  him. 
And  saith  that  the  said  plaintiff  did  cause  a  conveyance  of  the 
said  estate  and  premises  together  with  the  said  allotment  to  be 
prepared  ready  for  execution,  and  that  the  same  was  tendered 
to  this  defendant  to  be  executed  by  him.  And  admits  that  he 
refused  to  execute  the  same  by  reason  that  the  said  allotment 
was  comprised  in  such  conveyance.  And  saith  that  the  said  plain- 
tiff and  his  agents  have  since  applied  to  this  defendant  to  execute 
to  him  the  said  plaintiff  and  his  heirs,  a  conveyance  of  the  said 
estate  and  premises,  including  the  said  allotment;  and  this 
defendant  believes  that  the  said  plaintiff  offered  to  pay  to  this 
defendant  434/.,  the  residue  of  the  said  purchase  money  after 
deducting  the  said  deposit  money,  and  also  6L  1 5s.,  being  the 
half  of  the  duty  payable  in  respect  of  the  said  sale,  upon  the 
execution  of  such  conveyance  and  delivery  of  the  possession  of 
the  said  premises  together  with  the  said  allotment,  and  the  title 
deeds  and  writings  relating  thereto,  to  the  said  plaintiff;  and  he 
admits  that  he  hath  refused  to  execute  any  conveyance  of  the 
said  allotment,  but  not  of  the  said  house  and  premises.  And  he 
says  he  is  willing  to  execute  a  conveyance  of  all  the  premises  sold 
as  aforesaid  with  a  good  title  thereto,  and  to  deliver  the  possession 
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thereof  upon  pajrment  of  the  residue  of  the  said  purchase  money,  1837. 
—and  half  of  the  duty  payable  in  respect  of  the  said  sale  :  and  benson  v. 
the  defendant  insists  that  the  said  plaintiff  is  not  entitled  to  have  Glastonburt 
the  said  allotment  conveyed  to  him,  for  that  the  same  was  not  ^^^^''  ^®**- 
sold;  for  this  defendant  saith  he  beUeves  that  Mr.  Duke,  the  pif^s.Clayiim' 
auctioneer,  at  the  time  the  said  estate  and  premises  were  put  up  to 
be  sold,  and  before  any  one  bid  for  the  same,  publicly  declared 
that  there  were  waste  lands,  common  field  land,  marsh  land  and 
chase  land  to  be  parcelled  out  amongst  the  freeholders  by  the  com- 
missioners under  an  Act  of  ParUament  then  recently  passed  for 
enclosing  Enfield  chase ;  but  that  the  allotment  of  the  said  chase 
lands,  and  waste  grounds  to  be  made  in  respect  of  the  estate  then 
put  up  to  be  sold,  was  not  to  be  sold  with  the  said  estate  and 
premises,  and  would  not  belong  to  the  purchaser  of  the  said 
estate  and  premises,  but  was  to  be  reserved  for  the  defendant. 
And  he  denies  that  the  said  Mr.  Duke  made  such  declaration  as 
is  mentioned  in  said  bill,  that  the  allotment  of  the  said  chase  to 
be  made  in  respect  of  the  said  estate  was  to  be  sold  with  the  said 
estate :  and  the  defendant  doth  not  believe  that  it  was  so  under* 
stood  by  the  said  Owen  Griffiths,  and  by  the  said  plaintiff.  And 
the  defendant  doth  not  belieye  that  the  said  Owen  Griffiths  asked 
the  said  Mr.  Duke  how  much  of  the  said  chase  it  was  expected 
would  be  allotted  in  respect  of  the  said  estate,  and  that  the  said 
Mr.  Duke  answered  he  could  not  tell,  as  the  commissioners  had 
not  made  the  allotment.  And  saith  that  had  he  intended  to  have 
sold  the  common  right  he  would  have  had  a  much  greater  sum 
of  money  for  the  premises.  And  he  admits  that  no  exception  of 
the  said  allotment  was  made  by  the  said  printed  particulars,  as 
the  defendant  had  it  in  his  power  to  have  sold  the  common  right 
before  the  estate  was  put  up  to  sale  by  the  Act  then  passed,  and 
that  the  particulars  of  sale  of  many  estates  sold  in  the  parish  of 
Enfield  since  the  passing  of  the  said  Act  have  stated  the  allotment 
to  be  included  in  the  other  premises  when  so  intended ;  and  the 
auctioneer,  Mr.  Duke,  deemed  it  sufficient  to  declare  at  the  time  of 
the  said  sale  that  the  allotment  to  be  made  in  respect  of  the  said 
estate  and  premises  was  not  to  be  sold  with  the  said  estate ;  and 
the  said  defendant  soon  after  the  said  sale  and  immediately  upon 
the  said  plaintiff  claiming  the  said  allotment,  declared  that 
he,  this  defendant,  would  not  execute  to  the  plaintiff  any  con- 
veyance in  which  the  said  allotment  was  comprised,  for  that  the 
said  allotment  was  not  sold,  but  the  defendant  was  ready  to 
execute  a  conveyance  of  the  said  estate  and  premises  without  the 
said  allotment  to  the  said  plaintiff  with  a  good  title  thereto,  and 
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^837.  now  is  ready  so  to  do  upon  payment  of  the  remainder  of  the  said 
Bbnsok  v.  purchase  money  and  the  half  of  the  daty  payable  upon  the  said 
GukSTONBiTRT  sak.  Whereupou,  and  upon  debate  of  the  matter  and  hearing 
PANY^^^"'  the  exhibits  marked  respectively  with  the  letters  A.  B.  C. 
JffrT.  CiMgSm.  '^^  ^''  ^^^^8  ^^^  particulars  and  conditions  of  sale  in  the 
pleadings  mentioned,  and  the  proofs  taken  in  this  cause  read  and 
what  was  alleged  by  the  counsel  on  both  sides,  his  Lordship 
doth  declare  the  agreement  in  question  ought  to  be  specifically 
performed  and  carried  into  execntiony  and  doth  order  and  decree 
the  same  accordingly ;  and  it  is  ordered  that  the  plaintiff  do  pay 
unto  the  defendant  the  sum  of  434/.,  being  the  remainder  of  the 
consideration  money  agreed  to  be  paid  for  the  estate  comprised  in 
the  said  agreement  after  deducting  the  sum  of  106/.  paid  as 
a  deposit,  and  the  sum  of  6/.  1 5«.  being  one  half  of  the  duty 
payable  upon  the  sale  of  the  said  estate ;  and  upon  such  payment 
it  is  ordered  that  the  defendant  do  convey  the  estate  and  premises 
comprised  in  the  said  agreement,  exclusive  of  the  allotment  of 
waste  or  common  land,  to  the  plaintiff,  or  as  he  shall  appoint ; 
and  it  is  ordered  that  Mr.  Steele,  one  of  the  Masters  of  this 
Court,  do  settle  the  conveyance  in  case  the  parties  differ :  and 
it  is  ordered  that  the  defendant  do  deliver  upon  oath  all  deeds 
and  writings  in  his  custody,  or  power  relating  to  the  said  estate 
to  the  plaintiff,  or  to  whom  he  shall  appoint :  and  it  is  ordered 
that  the  plaintiff  do  pay  unto  the  defendant  the  costs  of  this  suit^ 
to  be  taxed  by  the  said  Master,  and  any  of  the  parties  are  to  be 
at  Hberty  to  apply  to  this  Court  as  they  shall  be  advised. 


1847. 
Jan.  11. 

^ . ' 

Mastbrman  V, 

PaicB. 


MASTERMAN  v.  PRICE. 


The  general  Upon  the  opening  of  a  motion  by  way  of  appeal  on  the 
party  does  not  p^urt  of  the  plaintiff,  to  discharge  two  orders  of  one  of  the 
^aTO(Ma^*  Vice-Chancellors,  the  following  circumstaQces  were  stated 
acting  upon  an  on  the  part  of  the  defendant  as  a  preliminaiy  objection. 
ObserrationB  It  was  said  that  the  first  order  sought  to  be  discharged 

upon  the  mlc.     j^^j  y^^  „^^g  ^   j^^g  ^g^  ^   j^jy^   jg^g^  ^^^  ^y^^^  j^ 

had  directed  certain  inquiries  before  the  Master.  That 
the  plaintiff  at  that  time  was  manifestly  not  dissatisfied  with 
the  order,  as,  instead  of  appealing  from  it,  he  had  taken  the 
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inqniries  directed  by  the  order,  carried  the  order  into  the  1847. 
Master's  office,  and  in  pursuance  of  it  brought  in  there  MAtTmiAv 
two  long  states  of  facts,  supported  by  the  affidavits  of  ^'  ^i^- 
himself  and  other  persons.  That  the  Master  had  made 
his  report  in  a  manner,  which  the  plaintiff  had  considered 
not  to  be  unfavourable  to  himself,  and  he  bad  taken  no 
objections  to  it.  That  the  matter  afterwards  came  before 
the  Court,  and  was  discussed  at  length  upon  the  facts 
found  by  the  Master,  when  the  second  order  sought  to  be 
discharged  was  made.  That  this  order  was  adverse  to  the 
plaintiff,  but  it  would  be  difficult  to  find  any  ground  upon 
which  it  could  be  got  rid  of,  supposing  the  first  order 
should  stand.  That  the  plaintiff  finding  this,  had  deter- 
mined to  endeavour  to  set  aside  the  first  order.  It  was 
submitted  that  it  was  too  late  for  the  plaintiff  to  appeal 
from  an  order  after  he  had  accepted  the  inquiries  directed 
by  it,  carried  it  into  the  Master''s  office,  and  acted  upon  it 
to  the  above-mentioned  extent.  He  might  appeal  from 
the  second  order  if  he  pleased,  but  his  conduct  precluded 
him  from  appealing  from  the  first  order. 

The  Lord  Chancellor  said  that,  so  long  as  he  recollected 
the  practice  of  the  Court,  the  general  rule  had  been  that  a 
party  did  not  lose  the  right  of  appeal  by  acting  upon  an 
order.  That  the  rule  undoubtedly,  in  some  cases,  was  the 
occasion  of  much  loss  of  time  and  money,  but  it  had  not 
been  thought  expedient  to  alter  the  rule.  That  our  mode  of 
proceeding  was  such  that  many  errors  in  orders  corrected 
themselves;  matters  got  right  without  any  appeal.  In  cases 
where  it  was  probable  there  would  be  no  ultimate  mischief, 
it  might  be  as  well  not  to  appeal.  Appeals  on  merely 
technical  points  ought  not  to  be  unnecessarily  multiplied. 
That  it  had  not  therefore  been  thought  desirable  to  change 
the  rule,  and  refuse  to  a  party  liberty  of  appealing  from  an 
erroneous  order,  merely  because  he  had  acted  upon  it.  In 
the  present  case  it  would  have  been  better  for  the  plaintiff 
to  have  applied  immediately  to  this  branch  of  the  Court  to 
rescind  the  first  order  complained  of.    However,  looking. 
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V.  Pbicb. 


18^7^  at  what  he  believed  had  been  the  unifomi  practice,  (it 
Mabtkrman  there  were  exceptions  the  present  case  was  not  one,)  he 
could  not  hold  that  the  plaintiff  was  shut  out  from  ap- 
pealing from  the  first  order,  because  he  had  accepted 
the  inquiries  offered  by  it,  carried  it  into  the  Master's 
office,  and  acted  upon  it  to  the  extent  which  had  been 
described. 

Mr.    Cooper^    Mr.  Russelly    Mr.  Montcyuy    and    Mr. 
Rudall  were  the  counsel  for  the  different  parties. 


In  Wood  V.  GHffith,  19  Ves.  550, 8.  C  1  Mer.  35,  the  plaintiff 
and  the  defendant  were  jointly  interested  in  an  estate,  and  there 
was  a  decree  that  they  should  join  in  giving  an  authority  for  selling 
it,  and  it  was  referred  to  the  Master  to  settle  the  authority.  The 
case  is  somewhat  loosely  reported  both  in  Yesey  and  Merivale. 
There  was  an  order  by  consent  of  the  defendant  that  the  Master 
should  settle  the  particulars  of  sale.  The  defendant  afterwards 
presented  a  petition  of  appeal.  A  motion  was  made  to  take  the 
petition  of  appeal  off  the  file  upon  several  grounds,  and  amongst 
others  that  a  decree  by  consent  could  not  be  appealed  from,  and 
that  a  party,  who  after  decree  had  consented  to  Uie  most  important 
directions  contained  in  the  decree,  ought  not  to  be  suffered  to  do 
so,  and  that  the  order  by  consent  amounted  to  a  complete  con- 
firmation of  the  decree.  Lord  Eldon  said  that  as  to  the  effect  of 
the  order  by  consent,  very  grave  reasons  were  required  to  induce 
the  Court  to  refuse  the  benefit  of  appeal.  It  was,  therefore, 
difficult  to  say  that  such  an  order  made  it  impossible  for  the 
defendant  to  appeal.  There  were  very  few  cases  of  applications 
to  stay  proceedings  under  a  decree,  unless  irreparable  mischief 
might  be  the  consequence  of  proceeding  until  the  appeal  should 
be  heard.  That  if  the  appellant,  instead  of  putting  the  other 
party  to  expense,  thought  proper  to  decline  opposition  and  con- 
sented to  measures,  which  the  Court  would  enforce,  it  was  too 
much  to  say  that  such  consent  barred  his  appeal.  If  at  the  time 
he  intended  not  to  appeal,  that  might  place  it  in  a  different  view. 

The  meaning  of  the  last  sentence  is  not  very  obvious. 

Sir  Anthony  Hart  has  said  (2  Molloy,  7)  of  this  case  of  Wood 
V.  Griffith — that  he  was  counsel  in  it  and  never  knew  what  to  make 
of  it.    The  dissentients  from  this  opinion  will  not  be  numerous. 
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Were,  howerer,  the  obscurity  in  which  the  case  is  enveloped  re*         1847. 
moved,  there  seems  no  reason  to  think  that  it  would  favour  the  masterman"' 
notion  that  a  party  acting  upon  a  decree  or  order  is  precluded  v.  Paica. 
£roni  an  appeal. 


In  White  v.  Lisle,  3  Swanst.  342,  an  issue  had  been  directed, 
which  had  been  tried,  and  there  was  a  motion  for  a  new  trial, 
which  had  been  refused.  The  motion  for  a  new  trial  was  renewed 
before  Lord  Eldon,  and  was  granted.  The  new  trial  took  place, 
and  another  motion  for  a  new  trial  was  made  before  Lord  Eldon. 
It  was  also  desired  that  the  form  of  the  issue  should  be  changed ; 
but  Lord  Eldon  was  of  opinion  that  no  order  to  that  effect  could 
be  made  on  a  motion  for  a  new  trial,  and  that  the  propriety  of 
the  form  of  the  issue  could  be  questioned  only  upon  an  appeal 
from  the  decree  by  which  it  was  directed.  A  petition  of  appeal 
was  accordingly  presented  and  heard  at  the  same  time  with  the 
motion. 


In  September,  1819,  Sir  Thomas  Plumer  upon  an  interlocutory  The  case  of 
application  directed  an  issue  to  try  whether  the  plaintiff  was  a  ^*T*''*'  ^' 
partner  in  a  certain  firm,  and  the  plaintiff  and  the  defendant  were  Jacob,  516, 
to  attend  at  the  trial  of  the  issue,  and  were  to  be  examined  on  stated  from 
oath  as  to  the  matter  of  the  issue.     In  June,  1821,  the  plaintiff  ^^*  ^^^' 
applied  to  Sir  Thomas  Plumer  to  discharge  so  much  of  the  order 
of  September,  1819,  as  directed  the  examination  of  the  plaintiff 
and  the  defendant  at  the  trial  of  the  issue,  and  he  at  the  same 
time  moved  for  a  new  trial  of  the  issue.    The  application  to  dis- 
charge so  much  of  the  order  of  September,  1819,  as  directed  the 
examination  of  the  plaintiff  and  the  defendant  was  first  heard. 
Sir  Thomas  Plumer  thought  that  the  order  was  right,  and  at  the 
same  time  expressed  a  doubt  whether,  if  he  had  not  thought  the 
order  right,  he  ought  to  alter  it  in  the  respect  complained  of, 
unless  he  were  of  opinion  that  there  was  some  other  ground  for  a 
new  trial  of  the  issue.    The  motion  for  a  new  trial  was  then  made, 
but  failed.     The  plaintiff  thereupon  appealed  from  the  order  of 
Sir  Thomas  Plumer,  refusing  to  discharge  that  part  of  the  order 
of  September,  1819,  which  directed  the  examination  of  the  plain- 
tiff and  the  defendant  at  the  trial  of  the  issue,  and  also  from  the 
order  of  Sir  Thomas  Plumer  refusing  the  motion  for  a  new  trial 
of  the  issue.    The  appeal  from  the  order,  refusing  to  discharge 
that  part  of  the  order  of  September,  1819,  which  directed  the 
examination  of  the  parties,  was  first  heard,  when  Lord  Eldon  ex- 
pressed a  clear  opinion  that  Sir  Thomas  Plumer  had  taken  a 
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1847.  oorreet  view  of  the  matter^  and  his  Lordship  ct  the  same  time 
iiA«<P«^wAw  Mid,  that  if  he  had  entertained  any  donbt  upon  it  he  should  not 
V.  PaioB.  have  been  disposed  to  make  any  change  in  the  order,  unless  the 

Hf  Ta$t9{  ▼.  plaintiff  could  satisfy  him  that  there  were  other  reasons  idiy  the 
issue  should  be  tried  again.  De  Taatet  t.  Bardenave,  M.  R., 
June,  1821 ;  L.  C,  February,  1822. 

According  to  the  report,  Jacob,  516,  part  of  the  argument 
against  the  application  to  discharge  the  abore-mentioned  direc- 
tion in  the  order  of  September,  1819,  was,  that  that  order  was 
obtained  by  the  plaintiff;  that  at  the  time  he  had  made  no  objec- 
tion ;  that  afterwards  he  made  a  motion  founded  upon  it  (June, 
1820,  for  the  production  of  papers  with  a  view  to  the  trial) ;  that 
hewent  to  trial— acquiesdnguntil  an  unfaTOurableverdictwasgiyen; 
that  he  was  therefore  no  longer  at  liberty  to  attempt  to  get  rid  of 
an  order  of  which  he  would  hsTe  taken  the  benefit  if  the  result  had 
been  different.  Sir  Thomas  Plumer  said  that  the  order  was  made 
in  September,  1819 ;  that  the  complaint  was  not  made  till  a  year 
after,  and  after  the  trial  had  taken  place.  Then  was  it  not  too 
late  for  this  application,  at  least  at  the  instance  of  the  party 
drawing  up  the  order  and  thus  acting  on  it  7  If  it  was  inaccurate 
there  was  ample  time  before  the  trial  to  set  it  right,  instead  of 
which  an  application  was  made  for  the  purpose  of  prosecuting 
it.  Even  at  the  trial  no  objection  was  made,  as  he  understood,  to 
the  examination  of  the  parties  in  this  manner.  Surely,  all  this 
was  enough  to  preclude  the  party  who  obtained  the  order  from 
then  complainiDg  of  it.  Therefore,  even  if  the  order  was  in- 
correct, it  would  be  a  material  question  whether  it  was  not  too 
late  to  rectify  it. 

Notwithstanding  this.  Sir  Thomas  Plumer  went  into  the  merits. 
He  said  he  was  of  opinion  that  the  order  to  examine  the  parties 
was  one  which,  according  to  the  practice  of  the  Court,  might  be 
made  where  the  circumstances  required  it.  That  an  issue,  being 
intended  to  inform  the  conscience  of  the  Court,  might  be  tried  in 
any  manner,  and  with  any  qualifications,  which  the  Court  thought 
fit.  That  as  to  that  point  cases  had  been  cited  to  him,  which 
were  sufficient,  and  he  was  persuaded  that  many  other  cases  had 
occurred  where  the  same  had  been  done. 

According  to  the  same  report.  Lord  Eldon,  notwithstanding  he 
said  the  plaintiff  came  too  late,  also  went  into  the  merits,  and 
ended  by  inquiring  whether  it  was  not  fit  that  both  the  plaintiff 
and  the  defendant  should  be  examined  f 

The  writer  not  placing  much  reliance  upon  his  own  note  in 
those  particulars,  in  whidi  it  may  be  thought  not  to  accord  with 
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the  report  in  Jacob,  has  had  two  searches  made  in  the  registrar's         1047^^ 
book,  in  the  hope  of  being  able  to  throw  some  fnrther  light  upon  mastirman 
this  case,  but  both  searches  have  been  unsuccessful.  v.  Przcb. 


In  Brophy  y.  Holmes,  2  Moll.  1,  Lord  Manners  had  by  his 
decree  retained  the  bill  with  liberty  to  the  plaintiff  to  bring  an 
action,  and  an  action  was  accordingly  brought,  but  the  Statute  of 
Limitations  was  pleaded  and  the  action  was  defeated.  There  was 
a  petition  of  rehearing  in  order  to  get  rid  of  the  decree.  This 
petition  of  rehearing  came  on  before  Lord  Chancellor  Hart,  when 
it  was  said  on  the  one  side  that  acquiescence,  by  acting  under  a 
decree,  did  not  preclude  the  party  acquiescing  from  rehearing  it ; 
and  that  was  so  determined  in  a  case  before  Lord  Redesdale. 
Mr.  Serjeant  Lefroy  seems  to  have  cited  this  case  from  his 
manuscript  notes.  On  the  other  side,  it  was  said  that  the  party 
appealing  had  tried  what  he  could  get  by  bringing  his  action, 
acting  under  the  decree,  and  having  failed  he  could  not  be  heard 
to  impeach  that  decree  under  which  he  had  acted,  and  in  which 
he  had  thereby  acquiesced.  Sir  Anthony  Hart  said  that  the 
party  appealing  had  acted  on  the  decree  made  by  Lord  Manners 
and  had  failed  in  the  action,  and  having  acted  on  the  decree  he 
now  reheard  it.  In  the  case,  however,  cited  by  Serjeant  Lefroy 
from  his  notes,  and  in  a  remarkable  case  in  which  he  himself  was 
counsel,  the  having  acted  under  a  decree  was  held  clearly  no 
objection  to  rehearing  it.  In  that  case  his  client  was  a  Mr. 
Atkinson.  The  Master  of  the  Rolls  had  made  a  decree  to 
account.  The  account,  involving  complicated  transactions  of  an 
extensive  trading  firm,  had  gone  on  in  the  Master's  office  for  more 
than  ten  years,  when  he  advised  a  petition  of  rehearing ;  and 
Lord  Eldon  had  no  doubt  about  the  rehearing,  notwithstanding 
the  acting  under  the  decree,  and  it  happened  well;  for  the 
parties,  who  would  have  gone  on  ten  years  longer  in  the  Master's 
office,  came  to  their  senses  and  compromised  the  matter  instead  of 
rehearing  the  cause. 

Sir  Anthony  Hart  then  minutely  considered  the  original  equity, 
and  finally  affirmed  the  decree  of  Lord  Manners,  which  had 
retained  the  bill  and  given  leave  to  bring  the  action. 


In  Gardner  v.  Rowe,  5  Russ.  258,  an  issue  was  directed  to  try 
whether  a  bankrupt  was  a  trustee  for  the  defendants.     The  jury 
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^^ .—— 

Masteaman 

9.  Price. 


found  a  verdict  in  the  affinnative.  There  was  a  motion  for  a  new 
trials  which  was  refused.  The  case  came  on  upon  the  equity 
reserved,  and  the  bill  was  dismissed  (a).  There  was  then  an 
appeal  from  the  order  directing  the  issue,  from  the  order  refusing 
a  new  trial,  and  from  the  decree  dismissing  the  bill.  The  report 
does  not  mention  that  any  objection  was  raised  in  the  argument 
to  an  appeal  being  entertained  from  the  decree  directing  the 
issue,  notwithstanding  the  issue  had  been  tried ;  but  there  can  be 
no  doubt  from  the  judgment  that  such  an  objection  was  brought 
forward.  Lord  Lyndhurst  said,  it  was  contended  that  the  order 
directing  the  issue  ought  jiot  to  have  been  made,  and  from  that 
order  the  defendants  had  also  appealed.  The  issue  was  directed 
in  March,  1822,  for  a  trial  at  the  Summer  Assizes.  The  trial 
was  delayed  until  the  following  spring,  and  upon  the  verdict 
being  found  for  the  plaintiff  an  application  was  made  for  a  new 
trial ;  and  it  was  not  till  after  that  application  had  failed,  and  a 
subsequent  delay  of  two  years,  that  the  defendants  appealed 
against  the  order  directing  the  issue.  That  they  had  taken  the 
chance  of  a  verdict  in  their  favour,  tried  the  effect  of  a  motion 
for  a  new  trial,  and  failing  in  both,  they  then  for  the  first  time 
objected  to  the  original  order. 

Lord  Lyndhurst  must,  however,  have  considered  the  merits  of 
the  order  directing  the  issue,  as  he  added  that  he  thought,  under 
the  circumstances  of  the  case,  there  was  no  ground  for  objecting 
to  the  order  directing  the  issue. 


Question 
whether  after 
the  trial  of  an 
issue,  or  an 
action,  there 
can  be  no  ap- 
peal from  the 
decree  or  order 
directing  the 
issue  to  be 
tried,  or  the 
action  to  be 
brought. 


There  are  practitioners,  who  infer  from  two  of  the  preceding 
cases,  {De  Taatet  v.  Bordenave,  as  reported  in  Jacob,  and  Gardner 
V.  Bowe,)  that  after  the  trial  of  an  issue,  or  an  action,  there  can 
be  no  appeal  from  the  decree  or  order  directing  the  issue  to  be 
tried,  or  the  action  to  be  brought,  and  it  must  be  admitted  that 
there  are  passages,  which  countenance  such  a  conclusion.  The 
conclusion  however  is,  as  the  writer  believes,  at  variance  with  the 
impression  of  most  of  those,  who  have  the  longest  experience. 
That  the  practice  often  occasions  much  waste  of  time  and  money, 
no  one  will  be  disposed  to  dispute ;  but  is  that  waste  of  time 
and  money  greater  than  where  there  is  an  appeal  from  a  decree 
after  subsequent  proceedings  of  every  kind  extending  over  many 
years?  Are  proceedings  before  the  Master — are  two  or  three 
hearings  upon  exceptions  to  the  Master's  report  and  upon  further 


(a)  See  2  Sim.  &  Stu.  346. 
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directions — attended  with  a  less  waste  of  money  and  time  than         1847. 
the  trial  of  an  issue  ?  Mastbrmak 

It  will  he  remarked  that  in  the  cases,  in  which  language  is  v.  Pricb. 
found  fayouring  the  proposition  that  there  can  be  no  appeal  from 
the  order  or  decree  directing  the  issue  or  the  action,  the  Court 
nevertheless  went  into  the  merits.  Is  not,  too,  De  Tastei  t. 
Bordenave,  before  Lord  Eldon,  as  reported  in  Jacob,  neutralised 
by  his  Lordship's  decision  in  White  v.  Lisle  ?  And  does  not 
Brophy  V.  Holmes,  before  Sir  Anthony  Hart,  without  the  aid  of 
White  V.  Liele,  afford  a  suiEcient  counterpoise  to  Gardner  v.  Eowe, 
before  Lord  Lyndhurst? 


DAUBUZ  V.  PEEL. 


v.c. 

Knight  Bruce, 
1847. 
rcb. 

Daubuz  r. 
Pbbl. 
Tiii8  was  a  suit  to  execute  the  trusts  of  the  will  of  a  Decree  made 

testator,  who  had  bequeathed  his  property  for  the  benefit  ^^it^f^  ^b- 

of  the  children  of  his  daughter  (an  only  child)  who  should  scntpartyunder 
11..  ,     1       1     .1      -.?!  .  i.1.     /       1.  J   40thGenc«a 

be  living  at  the  death  of  the  survivor  of  his  daughter  and  order  of 

her  husband,  and  who  should  live  to  attain  the  age  of  21.  -^^8^*'  ^^^^• 
The  daughter  and  her  husband  and  all  their  children,  born 
and  living,  were  parties  to  the  suit.  But  the  will  contained 
a  direction  for  accumulation,  which  might  possibly  extend 
beyond  the  period  allowed  by  the  statute,  in  which  case  the 
widow  and  next  of  kin  would  become  entitled  to  the  future 
income  so  directed  to  be  accumulated.  The  widow  was 
dead,  having  left  some  trifling  personal  estate,  and  made  a 
will  which  had  been  proved  by  the  sole  executor,  who  was 
stated  to  be  since  dead  insolvent.  None  of  the  defendants 
had  objected  by  their  answers  that  the  personal  representa- 
tive of  the  wife  ought  to  be  a  party,  but  some  of  the  counsel 
suggested  the  point. 

The  Vice-Chancellor  Knight  Bruce  said  he  thought 
that  the  Court  might  properly  avail  itself  of  the  liberty 
given  by  the  40th   General  Order  of  August,  1841,  to 

B  B 
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PiXL. 


^^2*        ipake  the  customary  deoree  for  accountB  saving  the  rights 
Daubuz  v.        of  any  personal  representative  of  the  widow  (a). 

Sir  Francis  Simpkinwn^  Mr.  Cooper^  Mr.  RusseU^  Mr. 
Wigram,  Mr.  Bacon^  Mr.  Lovaty  Mr.  Ehmley,  Mr.  Bo- 
zalgette^  Mr.  Hishp  Clarke^  and  Mr.  jT.  C  Wright  were 
the  counsel  in  the  cause. 

See  Kimber  v.  £!nswarth^  1  Hare,  293  ;  and  Fatdkner 
V.  Z)«i»ie/,  3  Hare,  199. 


Hawkim. 

Where  there  Sir  John  Leach   said  Walker  and  Whittaker  were  the  ex- 

^^Me^tiTe'^  ecutors  of  a  testato]c»  who  died  in  Jamaica.    Both  were  dead,  and 
nor  aaieU  of  an  there  was  a  suit  to  have  the  usual  accounts  of  the  testator's  estate 
^ll^^'jjj**^     against  the  representative  of  WhitUker.     Walker,  it  seems,  died 
dehted  to  the     largely  indebted  to  the  testator's  estate.    But  as  to  Whittaker,  it 
^bmj^^t^^     is  said,  it  will  turn  oUt,  upon  taking  an  account  of  his  receipts  and 
of  which  the      payments,  that  he  was  a  large  creditor  of  the  testator's  estate, 
h"*  ^       K.  '^^  l>«lance  due  from  Walker  would  be  applicable  in  satisfaction 
jection  for  the    ^  ^^  balance  due  to  Whittaker.    The  representative  of  Whit- 
wantofwch  a    taker,  therefore,  objects  that  there  is  no  representative  of  Walker 
^l^'^^J^^^^^    before  the  Court.    But  the  bill  alleges  that  there  is  no  repre- 
sentative of  Walker,  and  that  he  died  possessed  of  no  property 
whatever.    The  answer  does  not  deny,  although  it  does  not  admit, 
this  allegation.     Besides,  it  is  admitted  that  the  representative  of 
Whittaker  instituted  a  suit  in  the  Court  of  Chancery  in  Jamaica 
to  have  the  amount  due  from  Walker  to  the  testator^s  estate  as- 
certained, but  to  which  suit  no  full  administrator  of  Walker,  but 
a  mere  administrator  ad  litem,  was  a  party.     In  that  suit  the 
Master  reported  a  sum  of  5000/.  to  be  c<Hning  from  the  estate  of 
Walker  to  the  estate  of  the  testator,  and  no  further  proceedings 
were  taken.    Must  it  not  be  assumed  from  this  proceeding  that 
there  are  no  assets  of  Walker  available  for  the  payment  of  any 
part  of  this  debt  ?    When  a  suit  is  brought  for  the  administration 

(a)  If  a  defendant  shall,  at  the  cription  the  parties  to  whom  the 

hearing  of  a  cause,  object  that  a  objection  applies,  the  Court  (if  it 

suit   is    defective    for   want    of  shall  think  fit)  shall  be  at  Liberty 

parties,  not  having  by  plea  or  to    make   a  decree   saving   the 

answer  taken  the  objection,  and  rights  of  the  absent  parties.  Beav. 

thtreia  specified  by  name  or  des-  Ord.  176. 
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of  a  teslatoi^s  estate,  and  there  is  neither  repreaentatiiw  nor  aaaete         IB47. 
of  anexecntor,  who  has  died  indebted  to  the  estate  of  the  testator,  d^ubu*  ». 
an  objection  on  aooonnt  of  the  absence  of  snch  representatiTe  Psbl. 
aumot  prevail.    MUes  t.  Hawkku,  Y.  C.  Feb.  1826. 


This  objection  fbr  want  of  parties  is  technical.    But  it  is  one  a  defendant 

which,  accordinff  to  the  practice,  must  have  prevailed,  and  the  ^>^ot  object 

,  ,  ,       *  ,  that  a  person 

cause  must  have  stood  over  but  for  one  circnmstance.    It  appears  on^t  to  be  a 

however  that  the  defendant  has  ezamined  the  party,  of  whose  party,  whom  he 

absence  he  complains,  as  a  witness.     This  estops  the  defendant.  „  ^  witneas. 

His  objection  cannot  be  listened  to.     I  am  of  opinion  that  a 

defendant  cannot  be  heard  to  object  that  a  person  onght  to  be  a 

party,  whom  he  has  considered  to  hove  so  little  interest  in  the 

subject  of  die  suit,  that  he  has  availed  himself  of  his  depositions. 

Bowden  v.  Farqmhartam^  \.  C.  November,  1622. 


WUlii  T. 

Hurhck. 

Sir  John  Leach  said  no  question  can  arise  now  as  to  the  Administrator 
rights  of  the  personal  representatiTe.     It  is  clear,  however,  that  Srourilt  before 
in  his  absence  the  suit  cannot  proceed  in  the  Master's  office,  nor  the  Master, 
be  heard  on  further  directions.     It  signifies  not  that  his  interest 
is  small  and  remote.     He  would  not  be  affected  by  whatever  might 
be  done,  and  he  might  file  a  new  bill.     Some  one  had  better 
procure  letters  of  administration  ad  litem,  and  undertake  to  be 
bound  as  if  he  was  a  party  to  the  suit,  and  then  he  may  attend 
the  Master  and  be  present  at  the  further  directions.     JFilUa  v. 
Hurloek,  V.  C.  June,  1822. 

See  page  41,  ante,  in  the  note. 


Forte$cu€  v. 

Bamett. 

The  defendant  had  assigned  to  the  plaintiff  a  poliqr  of  as-  Unless  the 

surance  fbr  a  sum  payable  on  defendant's  death,  upon  trust  for  ^^^^^  ^If 

his  the  defendant's  sister,  Mrs.  White  and  her  chfldren.    The  the  relief 

policT  havinir  remained  in  the  defendant's  custody,  and  no  notice  >oaght,  they 
f     .       1  .  1       i«.       ..      «  i»     :■     .      n       3  are  necessary 

having  been  given  to  the  office,  the  defendant  sold  and  surren-  parties  to  a  suit 

dered  the  policy  to  the  c^ce  and  applied  the  proceeds  to  his  ovm  ^^[^^^"^ 

use.    The  bill  vras  to  make  the  defendant  liable  for  his  breach  of  ^^^    ^  "^ 

trust.     A  demurrer  was  put  in  upon  the  ground  that  Mrs.  White  Observations  on 

and  her  children  onght  to  be  parties.    Franco  r.  Franco,  3  Yeaey,  jsv^,!^  ^3  yes. 

75,  vras  cited  to  show  that  the  snit  was  properly  brought  by  the  75. 

plaintiff,  the  trostee  alone.    The  Vioe-Chaneellor  said  that  where 

BB  2 
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^  ^847.  the  relief  sought  by  the  trustee  was  such  as  the  cestui  que  trusts 
Daubuz  v.  ^^^  ^^  entitled  to,  he  was  of  opinion  that  the  latter  ought  to 
Pbbl.  be  parties.    To  be  sure  a  trustee,  who  had  misconducted  himself, 

could  not  expect  much  indulgence.  But  it  was  the  duty  of  the 
Court  to  take  care  that  litigation  should  not  be  unnecessarily 
increased.  Suppose  he  should  determine  that  the  cestui  que 
trusts  were  not  necessary  parties,  the  consequence  would  be  that 
they  would  be  at  liberty  to  file  another  bill.  Now  if  they  filed 
another  bill  they  could  ask  no  relief,  at  least  against  the  present 
defendant,  which  was  not  asked  against  him  by  the  bill  now  on 
the  file.  Of  what  use  then  would  another  bill  be  7  It  was  true 
there  were  cases  of  breaches  of  trust,  in  which  it  had  been  held 
that  the  cestui  que  trusts  need  not  be  parties.  But  it  would  be 
found  that  in  those  cases  relief  was  sought,  which  from  the 
peculiar  circumstances  the  cestui  que  trusts  themselyes  could  not 
have  had.  Franco  v.  Franco  was  a  case  of  that  kind.  He  had 
frequently  noticed  that  it  had  been  misunderstood.  There  the 
plaintiff  had  permitted  the  defendant,  both  being  trustees,  to  sell 
out  the  trust  fund,  and  the  defendant  had  agreed  with  the 
plaintiff  by  way  of  security  to  surrender  a  copyhold  estate  and 
to  convey  other  estates.  The  object  of  the  bill  was  that  this 
agreement  should  be  performed,  unless  the  trust  fund  were 
replaced.  It  was  plain  this  was  an  agreement,  which  the  cestui 
que  trusts  could  not  enforce.  They  could  not  call  upon  the 
defendant  to  surrender  the  copyhold  estate  and  convey  the  other 
estates  unless  the  trust  fund  were  replaced.  There  was  a  clear 
distinction  between  Franco  v.  Franco  and  the  present  case.  The 
cestui  que  trusts  might  indeed  have  a  right  to  contend  that  the 
plaintiff  was  in  some  degree  liable  for  having  left  the  policy  in 
the  defendant's  hands,  and  for  not  having  given  notice  to  the 
office ;  but  to  make  the  plaintiff  liable  a  separate  bill  must  be 
filed.  None  however  had  been  filed,  nor  was  it  suggested  that 
any  would  be  filed.  What  might  be  the  result  of  such  a  con- 
tention on  the  part  of  the  cestui  que  trusts  it  was  not  requisite  to 
consider.  The  possibility  of  such  a  contention  was  not  a  reason 
for  proceeding  in  a  suit,  like  that  before  him,  in  the  absence  of  the 
cestui  que  trusts.  Looking  at  the  frame  of  the  bill,  and  seeing 
that,  so  far  as  regarded  the  defendant,  the  prayer  of  the  bill  was 
the  same  as  it  would  have  been  if  the  bill  had  been  filed  by  the 
cestui  que  trusts,  he  thought  that  the  latter  must  be  before  the 
Court.  He  took  the  rule  to  be  this,  that  unless  the  relief  sought 
was,  from  some  peculiar  arrangement  between  the  plaintiff  and  the 
defendant,  or  other  circumstance,  such  as  the  cestui  que  trusts 
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could  not  themseWes  have^  they  were  necessary  parties  to  a  suit         1847. 

for  making  good  the  trust  fund.     Fortetcue  v.  Bamett,  V.  C.  Daubuz  r. 

January^  1833.  Pbbl. 


~— ^"  Mtmog  V. 

De  TeuM, 
Sir  John  Leach  said — According  to  your  bill^  persons  who  are  not  Demuirer 
parties  to  the  suit  may  possibly  have  an  interest  in  the  accounts  *Uo^^>  ** 
prayed  by  it.      It  is  very  probable  that  circumstances  exist,  were  not 
which,  if  stated,  would  show  that  such  persons  have  no  interest ;  P«rtiw,  might 
but  those  circumstances  should  be  brought  forward.     The  general  omnSng  toUie 
rule  in  questions  of  pleading  is  that  everything  should  be  con-  bin»hye  an 
strued  in  the  manner  the  least  favourable  to  the  pleader.    If  the  ^^^^^^^^. 
hill  be  equivocal,  the  plaintiff  and  not  the  defendant  should 
suffer.    If  it  contains  what  may  be  explained,  and  what  never- 
theless is  not  explained,  the  plaintiff  must  take  the  consequences. 
The  demurrer  for  want  of  parties  must  be  allowed.    Munoz  v.  De 
Tastet,  y.  C.  January,  1826. 


■  Wadeion  v. 

Budge. 
The  bill  was  filed  by  the  plaintiff  on  behalf  of  himself  and  all  A  creditor, 
the  other  creditors  of  an  intestate.     It  appeared  that  the  adminis-  J^*J^  y^**. 
trator  was  dead,  and  that  the  only  defendant  was  the  adminis-  self  and  other 
trator  de  bonis  non.     Upon  an  objection  being  made  that  the  c^ton,  ctn- 
personal  representative  of  the  deceased  administrator  ought  to  be  account  against 
a  party,  the  plaintiff  proposed  to  waive  any  account  against  the  **»«  «»^t«  of 
estate  of  the  deceased  administrator.    But  Sir  John  Leach  said  y^  ^y^^  g^. 
that  he  could  only  do  that  if  he  sued  on  his  own  behalf— on  minittrator  of 
behalf  of  no  other  person.    That  he  was  suing  on  behalf  of  *^®  ^^^^' 
himself  and  others,  all  of  whom  had  an  equal  interest.    That  he 
had  no  authority  to  waive  the  account  as  he  proposed.    The 
cause  must  stand  over,   and  a  personal  representative  of  the 
deceased  administrator  must  be  made  a  defendant.     Wadewn  v. 
Budge,  V.  C.  November,  1822. 

Ciowet  T. 
Wildmore  and 

anoiher. 
There  was  a  trust  created  by  the  defendant  Wildmore  to  apply  Where  the 

a  certain  yearly  sum  towards  the  liquidation  of  his  debts,  the  Court  U  called 

,  upon  to  execute 

creditors  being  numerous,  and  to  pay  the  surplus  to  himself.  atru8t,inwhich 

The  defendant  Wildmore  had  incumbered  his  interest  subject  to  "umerous 

the  yearly  sum  for  liquidating  his  debts ;  and  this  was  a  suit  by  teretted,  the 

the  plaintiff,  the  incumbrancer,  against  the  defendant  Wildmore,  general  rule  ia 

and  the  co-defendant  his  trustee,  to  make  the  plaintiff's  incum-  ^^  iJScogS^' 

brance  available.    Sir  John  Leach  said  that  one  at  least  of  the  to  the  class 

must  be  a 
party. 
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^^y*  creditors  entitled  to  the  beneit  of  the  trust  oo^t  to  be  a  party. 
Daubuk  9.  ThsLt  it  was  a  general  rale  that  where  there  is  a  numerous  class 
PsBL.  interested,  some  person  belonging  to  the  class  most  be  a  parij. 

Clowes  y.  JFildmare,  V.  C.  May,  1823. 

Z4fd€  V.  CraW'  

ford. 

The  Court  will        A  Mrs.  Hale  being  entitled  to  a  pension  out  of  the  Bombaj 

prooMd^^    Civil  Fund,  created  an  incumbrance  upon  it  in  favour  of  the 

absence  of  the    plaintiff.    This  pension  was  paid  to  Mrs.  Hale  by  the  defendant, 

pwty  solely,  or  ^  the  agent  of  the  trustees  of  the  fund.     Mrs.  Hale  was  out  of 

even  pnnci-  , 

pally,  to  be  af.    ^^^  jurisdiction.     The  bill  was  filed  to  give  effect  to  the  plaintiff's 

fected  by  the  incumbrance.  At  the  hearing  of  the  cause  it  was  said  that  the 
r^;ulations  of  the  fund  did  not  permit  of  any  valid  incnmbrano^ 
and  that  at  all  events  such  a  question  could  not  be  discussed  in 
the  absence  of  Mrs.  Hale.  Sir  C.  Pepys  said  that  Mrs.  Hale 
was  the  only  person  beneficially  interested  in  the  question,  and 
she  was  abroad.  The  defendant  was  a  loere  trustee.  It  was 
a  general  rule  of  the  Court  not  to  proceed  in  the  absence  of  the 
party  solely,  or  even  principally,  to  be  affected  by  the  decree. 
Lyde  v.  Crmrford,  M.  B.  May,  1835. 

Acts  of  Parliament  and  General  Orders  have  left  few  oppor- 
tunities of  applying  cases  belonging  to  this  dass. 


TrtmeAardy,  __ 

Creditors  file  a        A  father  being  indebted  to  his  children  executed  a  deed  assign- 

adeScxecirtcd  "»g  «^  ^*  personal  property  to  a  trustee  upon  trust  to  sell  the 

by  the  debtor,     same  and  out  of  the  proceeds  to  pay  the  children  their  debts, 

upon  trust  to      ^^  then  to  divide  the  surplus  amongst  the  children.     The 
pay  debts  ,., ,  .  ,,,^,«-i,  i. 

owing  to  his       children  were  not  parties  to  the  deed.     The  fathers  creditors 

^^^'  ^^      ^^^  a  bill  to  set  aside  the  deed  as  fraudulent.     At  the  hearing 

plus  amongst'     ^  ^^®  cause  an  objection  was  taken  that  the  children  were  not 

them ;  but  to     defendants.     In  answer  to  this  objection,  JFalwtfn  v.  CoutU^  3 

cm^^m^  Mer.  707;  8,  C.  3  Sim.  14,  and  Garrard  v.  Lard LaiukrdaU, 

no  parties.  The  3  Sim.   1,  were  referred  to.     Sir  C.  Pepys  said  it  was  very 

^^ess^ded^ed  P^^*^^®  *^**  *^®  children  had  no  interest  under  the  deed,  in 

to  proceed  in      question  in  the  cause,  to  which  they  could  give  effect  by  any  suit 

tteSuSro^^    of  their  ovrn.    But  although  that  might  be  his  opinion  he  did 

not  think  that  it  ought  to  be  expressed  in  their  absence.    The 

oases  were  very  numerous  in  which  the  Court  required  that 

persons  should  be  present,  although  a  very  little  discussion  might 

suffice  to  dispose  of  their  daim.     It  was  often  dangerous  to 

dispose  of  the  claim  of  a  party,  however,  iqiparently  without 

foundation,  without  hearing  what  might  be  said  on  his  behalf. 
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He  had  known  cases  in  which  it  had  heen  determined  that  parties         1847. 
were  entitled,  notwithstanding  eminent  counsel  had  giTen  opinions  daubus  t 
that  it  was  almost  hopeless  to  expect  that  anj  arguments  could  Pbbl. 
he  hrought  forward  in  their  favour.     Here  was  a  trust  deed  for 
the  henefit  of  the  debtor's  children,  who  appeared  to  be  his 
creditors.     After  the  satisfaction  of  their  debts  the  surplus  was 
to  be  divided  amongst  them.    The  children  were  no  parties  to 
the  deed.     It  did  not  occur  to  him  that  they  could  take  anj 
steps  to  carry  the  deed  into  execution.     However,  the  father's 
creditors  having  filed  a  bill  to  set  aside  the  deed  as  fraudulent,  the 
Court  must  decline  to  proceed  in  the  absence  of  the  children. 
Trenchardy.  Finch,  M.  R.  May,  1835. 


-^— —  BriMto  V.  Km^ 

rick. 
This  was  a  bill  of  foreclosure  and  an  objection  was  taken  for  Althongh  prior 
want  of  parties.     It  appeared  that  there  were  fifteen  mortgagees,  ^^^jj^jf 
and  seventeen  judgment  creditors,  none  of  whom  were  defendants,  sabaeqmnt  in- 
Sir  John  Leach  said  there  was  a  decision  of  the  Vice-Chancellor,  cumbranccre 
that  it  was  not  necessary  to  make  a  pnor  mortgagee  a  defendant  nusMitMis  as  to 
to  a  bill  of  foreclosure  filed  by  a  subsequent  mortgagee  {Rote  v.   ™**^*  it  alto- 
Pagcy  2  Sim.  471).     In  the  case  to  which  he  alluded  it  was  ti^ble)*iTO— 
admitted  that  there  was  no  authority  upon  the  subject,  but  it  was  neoeusry 
said  that  convenience  required  that  such    a    bill    should    be  foredosiire^suit. 
supported ;  and  that  all  the  subsequent  incumbrancers  had  taken 
subject  to  the  first  mortgage  and  therefore  they  dealt  on  the 
footing  that  there  were  securities  [prior  to  their  own]  on  the 
equity  of  redemption.     That  decision  was  an  innovation.     The 
old  rule  was  that  all  incumbrancers,  without  regard  to  the  dates 
of  their  securities,  ought  to  be  defendants  to  a  bill  of  foreclosure, 
and  thus  complete  justice  was  done,  and  the  multiplicity  of  suits, 
that  probably  would  be  the  result  of  such  a  proceeding  in  their 
absence,  was  avoided.     That  seemed  to  be  the  inconvenience 
against  which  the  rule  was  intended  to  guard.     In  the  case  of 
prior  mortgagees  there  was  no  interest  in  the  accounts,  and  the 
legal  estate  could  not  be  affected  to  their  prejudice.     The  general 
object  of  the  rule,  therefore,  must  be  simply  to  insure  conlplete 
justice  and  to  prevent  suits  being  needlessly  multiplied.     But 
was  there  not  other  ground  besides  this  inconvenience  for  making 
subsequent  mortgagees  parties?     There  was   not  merely  the 
inconvenience  that  their  absence  would  give  occasion  to  multipli- 
city of  suits  and  prevent  complete  justice.     They  had  a  right  to 
redeem.    They  had  an  interest  in  the  accounts.    The  legal  estate 
might  change  hands  to  their  prejudice.     To  suffer  proceedings  of 
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^847.  this  kind  to  take  place  behind  their  backs  would  be  to  hold  that 
Daubuz  v.  ^  ^^^^  ^  ^^^  those  principles,  upon  which  the  Court  acts  with 
Pebl.  reference  to  questions  of  parties,  do  not  apply.    This  he  could  not 

think  right  nor  expedient.  Upon  the  whole  he  should  follow  the 
decision  of  the  Vice-chancellor  as  to  the  prior  incumbrancers. 
He  should  hold  that  they  need  not  be  defendants.  But  although 
prior  incumbrancers  are  not — he  must  hold  that  subsequent 
incumbrancers  (unless  so  numerous  as  to  render  it  impracticable, 
which  did  not  appear  to  be  the  present  case)  are — ^necessary 
parties  to  a  foreclosure  suit.  BrUeo  v.  Kenriek,  M.  R.  December, 
1832. 


Bri$eo  ▼.  JTm-  — — 

riek. 

Question  where       In  the  same  case  Sir  John  Leach  said  there  might  be  grounds, 
has  aSitS^'^    besides  the  mere  number  of  the  subsequent  incumbrancers,  for 
terests  in  the      dispensing  with  the  rule  that  they  must  be  parties  to  a  suit  for 
equity  of  re-       foreclosure.     That  the  rules  of  the  Court  were  for  the  attainment 
Older  to  em-       of  justice ;  and  that  where  there  was  an  attempt  to  defeat  justice 
bimss  the  pro-  by  means  of  those  rules  the  Court  would  not  hesitate  to  relax  them, 
mortg^ee.         Suppose  the  owner  of  the  equity  of  redemption,  knowing  of  the 
rule  as  to  making  all  incumbrancers  parties,  dealt  with  the  equity 
of  redemption  in  order  to  perplex  the  mortgagee.     Suppose  he 
created  numerous  and  complicated  interests  so  as  to  render  it 
difficult,  if  not  impossible,  to  bring  before  the  Court  the  persons, 
who  had  acquired  those  interests — would  the  Court  suffer  justice 
thus  to  be  defeated  by  means  of  its  own  rule  ?     He  thought  not. 
The  Court  would  know  what  to  do  should  a  mortgagor  create 
interests  in  the  equity  of  redemption  in  order  to  embarrass  the 
proceedings  of  the  mortgagee.     Brisco  v.  Kenriek^  M.  R.  De- 
cember, 1832. 


JMier  v.  — 

Ab  upon  an  oh-      There  was  a  demurrer  ore  tenus  for  want  of  parties  allowed, 

jMtion  for  wwt  ^h^n  application  was  made  for  leave  to  amend.     Sir  John  Leach 
of  parties  at  the      ._     Z*^  _.  _  _  .     -  ,,  ^ 

hearing^Bo       said,  that  according  to  the  modem  practice  he  could  not  refuse  to 

upon  a  demur-    the  plaintiff  the  opportunity  of  remedying  the  defect  in  his  bill. 

want  of  parties   "^^^^  ^^  ^®  clearly  saw  that  the  presence  of  the  parties,  whose ' 

— heing  allow-    absence  was  the  cause  of  the  demurrer  ore  tenus,  would  be  of  no 

ticTof  the"*^"     use— tli**  there  was  no  equity  in  the  case— then  the  permission 

Court  entitles     to  amend  the  bill  would  be  properly  withheld.     That  as  upon  an 

the  plaintiff  to 

an  order  that  the  cause  shall  stand  over,  with  liberty  to  amend 

by  adding  parties,  unless  the  facts  of  the  case  be  such  as 

to  satisfy  the  Ck>urt  that  no  relief  could  be  given  were  such 

parties  present. 
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objection  for  want  of  parties  at  the  hearing,  so  upon  a  demurrer  1847. 

ore  tenus  for  want  of  parties,  being  allowed,  the  practice  of  the  daubue  v 
Court  entitled  the  plaintiff  to  an  order  that  the  cause  should  Pebl. 
stand  over  with  liberty  to  amend  by  adding  parties ;  unless  the 
facts  of  the  case  were  such  as  to  satisfy  the  Court  that  no  relief 
could  be  given,  were  such  parties  present.   Lister  v.  Meadowcroft, 
V.  C.  June,  1824. 

See  before,  pages  39 — 41,   early  authorities  for  the  course 
taken  by  Lord  Cottenham  in  Tyler  v.  Bell,  2  Myl.  &  Cr.  89. 


Reynoldt  v. 

IHekson. 
Sir  John  Leach  said  there  were  many  objections  for  want  of  Course  where 
parties,  which  could  not  be  stated  by  the  answer.     A  death,  t^c  objection 
a  birth,  a  bankruptcy,  an  insolvency  and  other  events  might  have  parties,  being 
occurred  since  the  answer  was  sworn.     In  such  cases  the  Court  one  which 
gave  credit  to  the  instructions  of  counsel.     But  if  the  counsel  for  ^^  upon*he 
the  plaintiff  questioned  the  accuracy  of  the  instructions  the  Court  answer,  was 
would  send  the  matter  to  the  Master  for  mquiry.     That  was  the  ^^^^^^j^l 
correct  course  when  the  objection  for  want  of  parties,  being  one  counsel, 
which  could  not  appear  upon  the  answer,  was  questioned  by  the 
plaintiff's  counsel.     Reynolds  v.  Dickson,  V.  C.  February,  1823. 


At  the  hearmg  of  this  information  filed  against  the  trustees  of  Geiwral  v. 

a  charity  to  make  them  liable  for  certain  breaches  of  trust,  an  "^'*^J^  ^' 

objection  was  taken  that  the  personal  representative  of  a  deceased  othir$, 

trustee,  who  had  participated  in  such  breaches  of  trust,  was  not  a  Question  upon 

defendant.    Sir  John  Leach  overruled  the  objection,  observing  that  /^jf  ^*^^iu 

both  Lord    Uardwicke   and    Lord    Eldon    had    decided    that  General  Orders 

surviving  trustees  might  be  proceeded  against  without  the  repre-  ?  1  jV^flJ?*'.  • 

sentatives  of  others  implicated  in  the  same  breach  of  trust,  suit  against 

There  was  an  appeal,  which  was  heard  by  Lord  Brougham,  when  trustees,  the 

the  want  of  the  personal  representative  of  the  deceased  trustee  ^ntative  ofa ' 

was  urged  as  a  preliminary  objection ;  and  after  some  argument  deceased  trus- 

the  counsel  for  the  relators  undertook  to  bring  such  repre-  p^i^nJItedin 

sentative  before  the  Court  if  it  should  be  necessary.     Lord  the  breaches  of 

Brougham  in  giving  judgment  upon  the  appeal  said,  he  had  con-  j™*<If  the*wiit 

sidered  that  point,  and  upon  the  whole  he  thought  the  suit  could  was  not  a  party, 
not  be  safely  proceeded  with  without  having  such  representative 
before  the  Court  according  to  the  undertaking,  and  therefore  he 
must  be  made  a  party.  No  representative  of  the  deceased  trustee 
was,  however,  brought  before  the  Court,  the  defendants  with- 
drawing their  objection.  Attorney  General  v.  Newbury  Cor- 
poration,  M.  R.  July,  1830,  L.  C.  May,  1831. 
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1847. 


Daubvb  p. 

PUL. 


See  Attamey-General  t.  Newbury  CarparoHon^  1  G.  P.  Coop. 
78  and  the  note  there.  See  also  in  the  same  Tolume  page  507.-^ 
Supposed  doctrine  of  Lord  Hardwicke  and  Lord  Eldon,  that 
surviving  trustees  may  be  proceeded  against  without  the  repro* 
sentatiyes  of  others  implicated  in  the  same  breach  of  trust.  See 
also  further  remarks,  page  ibid.  674. 

See  now  the  32nd  General  Order  of  August,  1841 . — ^That  in  all 
cases  in  which  the  plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall  not  be 
necessary  to  bring  before  the  Court  as  parties  to  a  suit  concerning 
such  demand,  all  the  persons  liable  thereto,  but  the  plaintiff  may 
proceed  against  one  or  more  of  the  persons  severally  liable. 
Beav.  Ord.  174. 

The  following  are  the  principal  decisions  upon  this  order: 
Perry  v.  Knott,  5  Beav.  293;  KeUaway  v.  Johnson,  ibid.  319; 
Allan  V.  Houlden,  6  Beav.  148 ;  Lloyd  v.  Smith,  13  Sim.  457 ; 
Attorney-General  v.  Leicester  Corporation,  7  Beav.  176;  Bigifs 
V.  Penn,  4  Uare,  469  ;  and  Shipton  v.  Rawlins,  ibid,  619. 


Sioughem  v. 
Farvaids. 

The  Court, 
uponacsnie 
being  s^ionni* 
ed  with  liberty 
to  amend  by 
adding  parties, 
ordered  the 
plaintiff  to  pay 
to  the  defend- 
ant a  fixed  snm 
for  coits. 


An  objection  was  taken  for  want  of  parties  and  prevailed. 
The  circumstances  were  such  that  it  was  considered  that  the  costs 
of  the  day,  at  that  time  51.  only,  would  not  be  sufficient  to 
indemnify  the  defendant,  and  that  the  costs  of  the  hearing  would 
be  more  than  sufficient  to  indemnify  the  defendant  for  the 
expense  to  which  the  plaintiff  had  put  him  by  bringing  on  the 
cause.  Sir  John  Leach  said,  he  should  order  the  plaintiff  to  pay 
to  the  defendant  a  fixed  sum — a  mean  between  the  costs  of  the 
day  and  the  probable  costs  of  the  hearing.  It  was  not  usual, 
but  he  conceived  that  he  had  full  authority  to  do  it  where  the 
plaintiff  asked  that  the  cause  might  be  adjourned,  and  that  he 
might  be  at  liberty  to  amend  by  adding  parties,  Shmgham  v. 
Famside,  V.  C.  November,  1822. 

See  now  the  123rd  of  the  General  Orders  of  May,  1845. 
Upon  interlocutory  applications  where  the  Court  deems  it  proper 
to  award  costs  to  either  party,  the  Court  may  by  the  order  direct 
payment  of  a  sum  in  gross  in  lieu  of  taxed  costs,  and  direct  by 
and  to  whom  such  sum  in  gross  is  to  be  paid.     Beav.  Ord.  334. 
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The  bill  was  to  have  legades  raised  out  of  real  estate.    The         1847. 
will  had  giTen  two  weekly  payments  (of  3«.  and  2$.  6<l.)*  ^^  the  daubto  •. 
question  was  whether  the  annnitants  must  not  be  parties.    Sir  Pkbl. 
John  Leadi  said  that  if  these  weekly  payments  were  prior  incam-  Garratt  v. 
brances,  there  wonld  be  no  necessity  that  the  annuitants  should  ^^'^Tlp^j. 
be  defendants.     But  the  legacies  and  these  small  annuities  were  real  estates  with 
equally  charges  upon  the  estate.    The  legatees  were  as  much  legacies,  and 
entitled  to  have  their  l^;acies  paid  as  the  annuitants  were  entitled  ta^^^s%h» 
to  recmve  thehr  weekly  sums.     The  Court  required  that  all  annuitaiitsiiiiist 
persons,  whose  rights  under  the  will  were  such  that  there  must  y^f  ^^^^i^t 
be  an  abatement  if  the  estate  were  not  sufficient  to  satisfy  their  the  legacies, 
entire  charges,  should  be  parties.     The  reason  was  obvious. 
The  Court  could  not  undertake  itself  to  protect  the  interests 
of  absent  parties.     It  could  not  undertake  to  see  their  share  of 
the  proceeds  of  a  sale  or  mortgage  set  apart,  or  to  see  that  any 
sale  or  mortgage,  that  might  be  made^  should  be  subject  to  their 
charges.     The  parties  must  be  present  and  look  after  this  them- 
selves.    In  the  present  case  the  sale  or  mortgage  would  no  doubt 
be  made  subject  to  these  small  payments ;  but  the  annuitants 
ought  to  be  here  and  themselves  ascertain  that  this  was  done. 
In  settling  the  terms  of  the  deed  under  which  the  legacies  were 
to  be  raised,  it  was  obvious  questions  might  arise  not  unimportant 
to  them.     For  instance,  in  case  of  default  in  payment  of  the 
weekly  sums,  should  any  and  what  powers  be  given  them?    A 
power  of  distress,  although  not  given  by  the  will,  might  perhaps 
be  implied  (a).     But  might  they  not  contend  that  all  doubt  on 
that  point  should  be  removed  ?     A  little  reflection  would  show 
why  in  a  case,  like  the  present,  the  rule  of  the  Court  as  to  parties 
could  not  be  safely  relaxed.      The  bill  must  be  amended  by 
making  the  annuitants  defendants.     Garratt  v.  Hatfter,  M.  B. 
February,  1831. 

The  30th  of  the  Greneral  Orders  of  August,  1841,  has  rendered 
some,  but  by  no  means  all,  cases  of  this  class  useless  to  the 
practitioner.  By  that  order  in  all  suits  concerning  real  estate 
which  is  vested  in  trustees  by  devise,  and  such  trustees  are 
competent  to  sell  and  give  discharges,  they  are  to  represent  the 
persons  beneficially  interested  in  the  same  manner  and  to  the 

Power  of        (a)  In  Williams  v.  Bown,  1  C.  unity  on  the  premises  subject  to 

^»tress  for  p.  Cloop.  360,  (see  the  note,  ibid,  it  would  be  implied,   although 

kapH^on  ^^^  ^^^'^  ^^  ^^^^  assumed  that  a  the  will  contained  no  clause  of 

assumed,     power  of  distraining  for  the  an-  distress. 
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1847.  same  extent^  as  the  executors  or  administrators,  in  suits  concerning 
Daubuz  V,  personal  estate,  represent  the  persons  beneficially  interested  in 
P£EL.  such  personal  estate,  and  the  persons  benefidallj  interested  in 

such  real  estate  need  not  be  made  parties,  but  the  Court  may  on 

the  hearing  order  such  persons  to    be    made  parties. — ^Beay. 

Ord.  173- 
The  principal  decisions  upon  this  order  are  Turner  y.  Hind, 

12  Sim.  414 ;  May  y.  Selhy,  1  Yo.  &  Coll.  C.  C.  235 ;  Lloyd  y. 

Smithy  13  Sim.  457 ;  Miller  y.  Huddleeton,  ibid.  467 ;  Osborne  y. 

Foreman,  2  Hare,  656 ;  JFilion  y.  Jones,  2  Yo.  &  Coll.  C.  C. 

244  ;  and  Savory  y»  Barber,  4  Hare,  125. 


The  equity  draughtsman  is  not  likely  to  foi^t  that  now  by  the 
39th  General  Order  of  August,  1841,  where  the  defendant  by  his 
answer  suggests  that  the  bill  is  defective  for  want  of  parties,  and 
the  plaintiff  does  not  set  the  cause  down  for  argument  upon  that 
objection,  but  proceeds  to  a  hearing  notwithstanding  the  objection, 
he  is  not,  if  the  objection  shall  then  be  allowed,  entitled  as  of 
course  to  an  order  for  liberty  to  amend  his  bill  by  adding 
parties,  but  the  Court,  if  it  thinks  fit,  is  at  liberty  to  dismiss  the 
bill.    Beay.  Ord.  175,  176. 

A  note  to  the  case  of  Watts  v.  Lord  Eglinton,  ante,  p.  43, 
shows  that  this  practice  is  not  altogether  new. 


V.  C.  Wigram, 

1847. 

Pcb. 
^ '  DRESSER  V.  MORTON. 

Dmssasm  v. 

Morton. 

Proceedings       The  Vic^Chancbllob  Wigram  said  that  the  proceedings  to 

G^^l^m  ^^^  *®  ^^  P^  confesso,  authorised  by  the  General  Orders 

of  May,  1845,  of  May,  1845,  were  independent  of  the  Act  regarding  com- 

to  take  the  bUl  .^        '     -            .        x         j  .i     .  ,  •       i-mi                \ 

pro  confeuo,  initments  for  contempts  and  the  taking  bills  pro  confesso. 

th^L^^^     A  plaintiff  might,  under  the  76th  of  those  orders  at  any 

stance  that  the   time  within  three  weeks  after  the  execution  of  a  writ  of 

defendant  has  ^ 

not  been  attachment  for  want  of  answer,  cause  the  defendant  to  be 

bar^^^he'    ^    Served  with  a  notice  of  motion  to  be  made  on  some  day  not 

Court  within 

the  time  mentioned  in  mle  5,  section  15,  of 

the  Act  of  11  Geo.  IV.  and  1  Will.  lY.  e.  36. 
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less  than  three  weeks  after  the  day  of  such  service,  that  ^     ^8^^* 
the  bill  might  be  taken  pro  confesso  against  such  defendant,  DRBssim  v. 
and  the  Court,  if  it  so  thought  fit,  might  order  the  bill  to  Norton. 
be  taken  pro  confesso  against  such  defendant :  and  these 
proceedings  would  be  unafiected  by  the  circumstance  that 
the  defendant  had  not  been  brought  to  the  bar  of  the  Court 
within  the  time  mentioned  in  Rule  5,  sect.  15  of  the  Act. 
The  only  result  of  the  omission  to  bring  the  defendant  to 
the  bar  of  the  Court  was,  that  the  defendant  must  be  dis- 
charged out  of  custody  without  payment  by  him  of  the 
costs  of  contempt. 

Mr.  Cooper  J  Mr.  Walker^  and  Mr.  Anderson  were  the 
counsel  in  the  case. 


In  1  C.  P.  Coop.  346 — 357,  all  the  cases  reported  at 
the  time  when  those  pages  went  to  press  upon  such  parts 
of  the  11  Geo.  IV.  and  1  Will.  IV.  c.  36,  for  altering  and 
amending  the  law  regarding  commitments  by  courts  of 
equity  for  contempt,  and  the  taking  bills  pro  confesso  as 
are  not  re-enactments  of  the  Act  5  Geo.  II.  c.  25,  are 
abstracted  and  arranged. 

The  practitioner  will  also  find  there  notes  taken  from 
the  author's  MSS.  of  the  following  cases  under  section  15 
of  the  Act  the  11  Geo.  IV.  and  1  Will.  IV.  c.  36.  Rule 
2 — Jervis  v. Browning^  V.  C.  Nov.  1838.  Rule  5 — Dudding 
V.  Smith,  V.  C.  March,  1835 ;  Merest  v.  Dunn,  V.  C. 
April,  1837.  Rule  7— Hoddery.  Harris,  L.  C.  Nov.  1830 ; 
Anon.  L.  C.  Nov.  25,  1837;  Long  v.  Rowley,  L.  C.  Nov. 
1837;  Pitfield  v.  Gell,  L.  C.  Nov.  1837.  Rulel5— Cw^&r 
V.  Conde,  L.  C.  Dec.  1836.  Rule  17— Hodder  v.  Harris, 
L.  C.  Nov.  1830;  Anon.  L.  C.  Nov.  1837;  Pitfield  y. 
Oell,  Ex  parte  Champneys,  L.  C.  Nov.  1837 ;  Pitfield  v. 
Gell,  L.C.Nov.  1837. 
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L.C. 

Not. 

1839. 

^ .— -^ 

HiNDLB  9. 

Dakiks. 

Proper  ooone 
fbrpmrchaBerat 
sale  before  the 
Master,  where 
there  is  unex- 
pected delay  in 
making  out  the . 
title,  and  the 

dedrotis  of  re- 
liering  himself 
from  the  pay- 
ment of  in- 
terest. 


HINDLE  V.  DAKINS. 

Lord  Cottbnham  said  that  where  by  the  ooaditioiiB  of  sale 
approved  of  by  the  Master,  the  sale  was  to  be  completed, 
the  purchase  money  was  to  be  paid,  and  possession  was  to 
be  given  to  the  purchaser  at  stipulated  times,  and  the 
purchaser  was  to  pay  interest  on  his  purchase  money  from 
the  time  stipulated  for  the  payment ;  and  there  was  any 
unexpected  delay  in  making  out  the  title;  and  the  pur-f 
chaser,  having  his  money  ready  and  unproductive,  was 
desirous  of  relieving  himself  from  the  payment  of  interest, 
his  proper  course  was  to  make  a  special  application  for 
liberty  to  pay  the  purchase  money  into  court,  notwith- 
standing the  investigation  of  the  title  was  not  complete : 
and  the  Court  would  direct  the  purchase  money  to  be  laid 
out  in  Consols,  and  the  dividends  also  when  they  should 
amount  to  a  competent  sum :  without  prejudice,  however, 
to  any  question  as  to  the  rents  of  the  estate  and  to  the 
interest  on  the  purchase  money.  The  Court  would,  how- 
ever, rarely  sanction  any  departure  from  the  rule  that  the 
payment  of  the  purchase  money  into  court  is  an  accept- 
ance of  the  title. 

Mr.  Wahefieldy  Mr.  Cooper^  Mr.  Crirdlestane,  and  Mr. 
ChandlesSf  were  the  counsel  engaged. 

See  also  Hindle  v.  Dakins,  1  C.  P.  Coop.  381. 


Mawriee  ▼. 
Wainewrighi. 
Role  in  sales 
before  the 
Master  as  to 
letting  the  pur- 
chaser into  pos- 
session, where 
the  conditions 
are  silent  upon 
the  point. 


The  Yioe-Chancellor  said  that  where  an  estate  was  sold  before 
the  Masterj  and  the  conditions  of  sale  were  silent  as  to  the  time 
at  which  the  purchaser  was  to  have  possession,  and  as  to  interest 
upon  the  purchase  money,  the  rule  of  the  Court  was — that  the 
purchaser  should  be  let  into  possession  from  the  quarter  day 
preceding  the  confirmation  of  the  Master's  report  of  his  being 
the  purchaser,  he  paying  his  purchase  money  into  court  before 
the  following  quarter  day ;  and  although  he  might  not  pay  his 
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purchase  money  into  court  till  the  quarter  was  nearly  expired,         1838. 

yet  he  was  not  liable  to  pay  interest.    Maurice  v.  JFainewright,  Hindl*  v. 

V.  C.  Noyember,  1833.  Dauns.  ' 


VmuUieari  y. 
Jam€§. 
A  purchaser  after  being  served  with  a  notice  of  motion  to  open  Purchaser 

the  biddinirs,  havinsr  nevertheless  proceeded  to  obtain  the  usual  >*^cd  with 

i.  , .         ^     ,  ,  ,  .  .    i.  «      .         ,      nohce  of  mo- 

order  for  makmg  absolute  the  order  msi  for  confirming  the  tiontoopen 

Master's  report  of  his  purchase, — Sir  John  Leach  said  that  the  biddings, 

such  order  for  confirming  the  report  absolutely  must  be  dis-  proceeds  to 

charged  before  the  motion  for  opening  the  biddings  could  be  confirm  his 

made.      That  after  the  report  of  the  purchase  was  absolutely  JJJ^^,    '  " 

confirmed,   the  practice   did  not  permit  the  biddings    to   be 

opened;   and  although  the  report  might  have  been  irregularly 

confirmed  under  the  circumstances,  the  notice  of  motion  to  open 

the  biddings  having  been  previously  served  on  the  purchaser,  yet 

the  order  confirming  it  must  be  first  set  aside.     So  long  as  it 

stood  it  must  be  considered  valid.     [See  Chuck  v.  Cremer,  ante, 

page  338.]     Fansittart  v.  James,  V.  C.  June,  1825. 


Hide  V.  Hide. 

Sir  John  Leach  said  that  where  the  Master  has  reported  in  The  Ckmrt  will 

&vour  of  the  title  upon  a  reference  obtained  by  a  purchaser  ^*  "P®"*  t^® 

under  a  decree  in  the  cause,  and  the  purchaser  takes  an  ex-  exception  to  a 

oeption,  which  is  allowed,  the  Court  will  not  then  direct  that  the  report  in  fiivour 

purchaser  shall  be  discharged  from  his  purchase,  and  that  his  direct  a  dh- 

costs  shall  be  paid.     Some  specific  application  must  be  made  for  charge  of  the 

the  purpose.     The  purchaser  might  present  a  petition  stating  ^^ent'of  his 

that  fact  and  praying  that  he  may  be  discharged  from  his  pur-  costs.— There 

chase,  and  that  he  may  be  paid  out  of  the  fiind  in  court  all  the  IJJJciid**a'TL 

costs  of  and  consequMitial  upon  his  having  been  a  purchaser,  or  tion  for  the 

if  there  be  no  fund  in  court,  that  such  costs  may  be  paid  to  him  P^'Hx^sc. 
by  the  plaintiif.     Hide  v.  Hide,  V.  C.  January,  1825. 

There  is  a  case  of  Williamt  v.  Waee,  1  C.  P.  Coop.  42,  to 
which  a  reference  in  this  place  may  be  found  convenient.  In 
sales  before  the  Master,  notwithstanding  the  confirmation  of  a 
report  against  the  title,  there  must  be  an  order  discharging  the 
purchaser  before  the  Court  will  give  effect  to  a  re-sale. 
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18S8.  There  are  different  decisions  upon  the  question  whether  a 

UiNDLv  V,  person  who  was  present  at  the  sale  shall  be  allowed  to  open  the 

Dakims.  biddings.     According  to  the  present  practice  the  Court  is  not 

Shaileroitr,  indisposed  to  open  the  biddings  upon  his  motion,  although  it 

Htbberion.  ^^  perhaps  require  a  larger  advance  than  from  a  person,  who 

^d^^^  by  a  was  not  present.     Shallcross  v.  Hibberson,  V.  C.  Jan.  1834. 
person  who  was 
present  at  the 

sale.  


Wilding  v. 
Andrewi* 

Case  of  a  pur-  The  same  solicitor  being  concerned  for  the  plaintiff  and  also 
chaser  getting  for  the  purchaser,  who  had  bought  the  premises  under  the 
M^SerSnSS'  decree,  had,  without  the  authority  of  the  Court,  let  the  purchaser 
moTing  for  a  into  possession  as  soon  as  the  report  of  his  purchase  was  con- 
MmUtTo  look^  firmed.  There  had  been  no  investigation  of  the  title  on  the 
into  the  title,  purchaser's  behalf,  and  he  had  never  been  called  upon  to  paj  his 
purchase-money.  Some  time  afterwards,  another  solicitor  having 
been  appointed,  notice  of  motion  was  given  that  the  purchaser 
should  pay  his  purchase-money  into  court;  whereupon  the 
purchaser  also  gave  notice  of  motion  for  a  reference  to  the 
Master  to  look  into  the  title.  The  Vice-chancellor  said,  that  the 
Court  only  permitted  a  purchaser  to  take  possession  when  he 
had  previously  paid  his  purchase-money  into  the  Bank,  in  the 
name  of  the  Accountant-General  in  trust  in  the  cause ;  and  in 
that  case  the  rule  was,  that  the  payment  of  the  purchase-money, 
and  the  taking  possession,  was  an  acceptance  of  the  title.  That 
the  Court  alone,  by  the  conditions  of  sale  previously  approved  of, 
or  by  special  order,  could  relax  this  rule.  Here  the  purchaser 
had  obtained  no  order,  as  he  ought  to  have  done,  to  pay  his 
purchase-money  into  court,  and  notwithstanding  this  he  had 
taken  possession.  That  it  was  impossible  under  these  circum- 
scances  to  hold  that  the  title  had  not  been  accepted ;  that  even  if 
the  purchaser  had  obtained  the  usual  order,  and  the  payment  of 
the  purchase-money  had  preceded  the  taking  of  possession,  that 
would  have  been  an  acceptance  of  the  title.  How  then  could  a 
purchaser,  who  had  not  paid  his  purchase-money,  and  had  con- 
sequently got  possession  without  the  sanction  of  the  Court,  be 
heard  to  say  he  had  not  accepted  the  title  ?  The  motion  for  the 
payment  of  the  purchase-money  must  of  course  be  granted,  and 
the  motion  for  a  reference  as  to  the  title  must  be  refused.  Wilding 
v.  Andrews,  V.  C.  July,  1834. 
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There  having  been  a  sale  of  an  estate  under  a  decree  in  the         1838. 
'  cause,  and  the  purchaser  having  paid  his  purchase  money  into  hindli  v 
court,  the  solicitor  of  the  purchaser  had  greatlj  delayed  the  Dakins. 
preparation  of  the  draft  conveyance ;   and  it  being  urgent  that  Bewm  y. 
certain  charges  to  which  the  estate  was  liable  should  be  forthwith  ^^^ 
satisfied,  a  petition  was  presented  by  the  plaintiffs  in  the  cause,  prepiSon  of 
that  a  portion  of  the  purchase  money  might  be  applied  for  that  ^^^  draft  oon- 
purpose.     This  petition  was  opposed  on  the  part  of  the  pur-  JlSdent*  ^^ 
chaser,  upon  the  ground  that  he  had  not  yet  got  his  conveyance,  gronnd  for 
Mr.  Baron  Graham  sitting  (together  with  Masters  Harvey  and  ^^^o  hive 
Cox)  for    Sir  Thomas    Plumer,  who  was  ill,   said,   that    the  part  of  the 
petitioners,  the  plaintiffs,  had  mistaken  their  course.     That  they  P''"^'****- 
ought  to  have  taken  the    usual    proceedings  to  compel    the  to  pay  off  in. 
purchaser  to  bring  the  draft  conveyance  into  the  Master's  office    combrances. 
and  to  have  the  draft  conveyance  settled  and  engrossed ;    and 
they  ought  to  have  procured  the  Master's  report  of  its  allowance* 
They  should  then  have  got  the  conveyance  executed  by  the 
proper  parties,  and  should  have  tendered  it  to  the  purchaser  for 
his    acceptance.      That  was  the  course  pointed   out    by  the 
practice  of  the  Ck)urt  for  avoiding  the  inconvenience  to  which 
the  petitioners,  the  plaintiffs,  were  now  exposed.     The  Court, 
notwithstanding  the  dilatory  conduct  of  the  purchaser's  solicitor, 
would  not,  without  the  consent  of  the  purchaser,  order  any  part 
of  the  purchase  money  to  be  applied  for  the  payment  of  the 
incumbrances    in    question,    until  the  purchaser  had  got  his 
conveyance.     The  delay  of  the  purchaser  in  the  preparation 
of  the  draft  conveyance,  was  no  sufficient  ground  for  coming 
to  the  Court  to  have  part  of  the  purchase  money  appHed  to  pay 
off  incumbrances.     If  the  purchaser  had  not  got  his  conveyance, 
it  must  at  all  events  be  first  executed  and  tendered  for  the 
purchaser's  acceptance.     Sevan  v.  Sevan,  Rolls,  May,  1823. 


J^rept  V. 

SuHfhm 


The  Vice-chancellor  said — This  is  not  the  sale  of  a  colliery.  Coal  mines  not 
The  coal  mines  have  not  been  worked  for  ten  years  and  upwards,  ^""^'^ed,  and 
The  machinery  has  not  been  used  for  ten  years  and  upwards,  used,  for  ten 
The  mines  are  probably  full  of  water.     It  is  a  sale  of  cod  mines  y«""»  cannot 
and  not  of  a  colliery,  at  least  it  must  be  so  regarded  with  acolUerywith 
reference  to  the  practice  as  to  opening  biddings.    Lord  Eldon  reference  to 
has  said,  WilHams  v.  Attenborauffh,  Turn.  &  Russ.  70,  that  the  ^^o^^  " 
sale  of  a  colliery  is  not  like  the  sale  of  a  landed  estate :   that  biddings, 
collieries  and  landed  estates  were  quite  different  in  the  contem- 
plation of  the  Court,  a  colliery  being  always  considered  as  a 
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* — 

HiNPLB  P. 

Dakins. 


trad^  the  profits  aoeroing  from  day  to  day  as  in  all  trading 
eoocems:  that  with  reference  to  openii^  the  biddings  the 
nature  of  the  property  f<Hrmed  a  yeiy  material  oonsideration* 
Lord  Eldon  for  these  and  other  reasons  had  refused  a  motion  to 
open  the  biddings,  where  the  oc^ery  bad  been  sold  for  8850/., 
and  an  advance  of  1150/.  was  offer^.  These  coal  mines  and 
this  machinery  had  however  no  resemblance  to  a  colliery.  Who- 
ever would  examine  Lord  Eldon's  reasoning  would  see  that 
it  did  not  apply.  He  could  discover  no  ground  why  the  biddings 
should  not  be  opened  upon  the  customary  advance.  Jeffrey*  v. 
Bmth,  V.  C.  December,  1834. 


L.C. 

1838. 
June. 

«^         ^  » 

Nbapv. 
Abbott. 

In  a  suit  for 
spedflc  per - 
fomumoe,  the 
nature  of  a 
case  being  snch 
as,  even  in  the 
absence  of 
parol  evidence, 
to  impress  the 
mind  of  the 
Court  with  the 
beUef  that 
there  has  been 
surprise  or  mis- 
take, the  plain, 
tiff  should  be 
left  to  his  legal 
remedy. 


NEAP  r.  ABBOTT. 


Lord  Cottbnram  said,  that  where  a  bill  was  filed  for  the 
specific  performance  of  an  agreement  and  a  decree  was 
resisted  on  the  ground  of  mistake  or  surprise,  the  nature  of 
the  case  might  be  such,  as  even  in  the  absence  of  parol 
evidence,  to  impress  the  mind  of  the  Court  with  the  belief 
that  there  had  been  the  surprise  or  mistake  alleged.  And 
the  mind  of  the  Court  being  impressed  with  this  belief,  and 
a  specific  performance  not  being  a  matter  of  right  in  the 
plaintiff,  but  a  matter  of  discretion  in  the  Court — by 
discretion  he  did  not  mean  an  arbitrary  discretion »  but  a 
discretion,  governed  by  rules  and  principles  deduced  from 
preceding  decisions — ^the  Court  was  fully  justified  in  declining 
to  make  any  decree  for  specific  perfonnance.  In  such  a 
case  the  decree,  the  most  in  accordance  with  the  principles 
and  rules  upon  which  the  Court  had  acted  for  a  great  many 
years,  would  be  to  leave  the  plaintiff  to  his  legal  remedy  for 
the  non-performance  and  dismiss  the  bill,  but,  unless  there 
was  anytibing  to  show  that  the  bill  ought  never  to  have  been 
filed,  without  costs. 

Mr.  Wakefield,  Mr.  Wigram,  Mr.  Cooper^  Mr.  Qxrdlt- 
stone,  and  Mr.  Bethell,  were  the  counsel  in  the  case. 

See  Neap  v.  Abbott^  1  C.  P.  Coop.  333. 


TEMP.  LOED  COTTENHAM.  888 

1847. 
Jan.  11. 

MASTERMAN  v.  PRICE.  Maste^man*^ 

Prick. 
Ths  Lord  Changbllob  said  that  the  plaintiff  in  an  inter-  in  an  inter- 
pleading suit  was  entitled  to  read  the  answer  of  a  defendant  ^^^  pi^tiif 

against  a  co-defendant,  in  order  to  show  that  adverse  may  read  the 

,  answer  of  a  de- 

claims are  brought  forward.     But  that  this  would  not  shut  fendant  agamat 

out  an  inquiry,  if  a  ground  were  laid  for  it,  into  the  exist-  ^^^'  *  ^  ' 

ence  of  collusion  between  the  plaintiff  and  the  defendant 

whose  answer  he  had  read.     That  the  answer  was,  however, 

prini&  facie  evidence  in  support  of  the  bill. 

Mr.  Cooper^  Mr  Russell^  Mr.  Montagu^  and  Mr.  Rudall, 
were  the  counsel  engaged. 

See  Bowyer  v.  Pritckard^  11  Price,  103. 


Rifbott  v. 

Barren, 

Lord  Northington  said  it  was  the  notorious  practice  of  the   MS.  Cases,  s. 

Court,  diat  wheve  there  was  a  suit  to  set  aside  an  award  on  the  ^^i^  ^^i 

ground  of  misbehaviour  in  the  arbitrators,  the  arbitrators  being  Eden,  131. 

defendants,  the  plaintiff  was  entitled  to  read  their  answer  aeainst     }!^  "^^  ^  *^^ 

,  aside  an  award, 

their  co-defendant  interested  in  the  award,  and  who  contended  reading  answer 

that  the  award  ought  to  be  supported.  ^  arbitrators 

^  ^^  against  their 

co-defendant. 


V.  C. 
1822. 

June. 

CHERVET  r.  JONES.  c'n;;;^;r^ 

JONSS. 

Sir  John  Leach  said,  where  a  bill  was  filed  against  two  Reading  the 
trustees,  one  of  whom  had  been  willing,  but  the  other  had  fendMt^a^inst 
been  unwilling,  to  accede  to  what  the  plaintiff  required,  •  co-defendant. 
that  the  plaintiff  had  a  right  to  read  the  answer  of  the  one 
defendant  against  the  co-defendant,  as  a  justification  of  the 
plaintiff'^s  having  instituted  the  suit.     Thiit  that   would, 
however,  determine  no  question  as  between  the  defendants 
themselves.    It  would  only  entitle  the  plaintiff  to  his  costs. 

cc2 


JONSS. 
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^  ^^^^'  ^  That  the  principle  was  the  same,  where  a  trustee  filed  a 
Chbrtst  9.  bill  to  have  the  direction  of  the  Court  as  to  the  distribution 
of  a  fund.  He  might  read  the  answer  of  a  defendant 
against  a  co-defendant  to  show  the  conflicting  claims. 
The  same  rule  prevailed  in  an  ordinary  interpleading  suit. 
The  answer  of  one  defendant  so  read  against  a  co-defendant 
was  prim&  facie  evidence  of  the  statement,  which  it  was 
requisite  to  prove  in  order  to  support  the  bill.  It  was  not-, 
however,  conclusive.  It  was  not  binding.  Inquiry  might 
altogether  destroy  its  effect.  There  might  be  cases  in 
which  the  answer  of  one  defendant  would  be  binding  upon 
a  co-defendant  for  all  the  purposes  of  the  suit :  cases  for 
instance  like*  those  at  common  law  in  which  admissions  of 
persons,  sometimes  parties,  sometimes  not  parties,  were 
received  in  evidence.  At  present  none  occurred  to  his 
mind  except  the  case  of  partners ;  there  the  answer  of  one 
partner  a  defendant,  admitting  that  the  plaintiff  was  a 
creditor  of  the  partnership  might,  he  apprehended,  be  read 
against  the  other  partner  and  co-defendant  like  any  other 
similar  admission. 

Mr.  Home  and  Mr.  Cooper  for  the  plaintiff. 

Mr.  Heald  and  Mr.  Koe  for  one  defendant. 

Mr.  Combe  for  the  other  defendant. 

See  also  Chervet  v.  Jones^  6  Madd.  267. 


There  is  a  case  before  Lord  Erskine  as  to  the  right  of  a 
plaintiff  to  use  the  answer  of  a  defendant  against  his  co- 
defendant,  which  appears  to  have  been  argued  by  the  solicitor- 
general  (Sir  Samuel  RomiUy),  Mr.  Pereival,  Mr.  Richards,  Mr. 
Alexander,  Mr.  Hart,  Mr.  Leach,  and  Mr.  Bell,  with  a  gravity 
that  the  equity  practitioner  will  feel  it  difficult  to  preserve  in 
reading  the  case.    Morse  v.  Royal,  12  Ves.  355. 
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Bq.  Exch. 
1818. 

GIBBONS    V.   THE    WATERLOO   BRIDGE  COM-   ^     ^^^'      ■ 
PANY  AND  BAYLEY.  S"~?"- 

The  bill  was  filed  by  a  creditor  of  the  defendants,  the  com-  Compakt  and 
pany,  which  was  a  corporation,  on  behalf  of  himself  and  ^^^^y* 
other  creditors.  The  defendant  Bayley  was  the  clerk  to  the  answer  of  a 
defendants,  the  company.  A  demurrer  was  put  in.  One  tMtotta'oo- 
ground  on  which  it  was  endeavoured  to  support  the  defendant, 
demurrer  was,  that  the  answer  of  the  defendant  Bayley 
could  not  be  read  against  the  defendants,  the  company. 
Chief  Baron  Richards  said,  that  the  cases  in  which  the 
answer  of  one  defendant  could  be  read  against  another 
defendant  were  very  few  indeed :  and  where  it  could  be 
read  there  was  scarcely  a  case  in  which  it  would  be  con- 
clusive as  regarded  the  defendant  against  whom  it  was 
read  :  the  facility  of  collusion  between  the  plaintiiF  and  a 
defendant,  who  was  not  the  principal  defendant,  was  such, 
that  it  must  always  be  with  reluctance  thx t  a  court  of 
equity  would  use  information  of  this  kind.  A  court  of 
equity  used  such  information  with  as  great  unwillingness,  as 
a  court  of  common  law  used  evidence  of  verbal  admissions 
of  the  parties.  The  answer  of  one  defendant  if  read  against 
another  defendant  could  only  be  the  foundation  of  an 
inquiry.  In  such  a  case  as  the  present,  however,  the 
answer  of  one  defendant  was  not  read  against  the  other 
defendant  at  all.  Here  the  answer  of  the  defendant 
Bayley  could  not  be  read  against  the  defendants,  the 
company.  The  object  of  making  the  defendant  Bayley  a 
party  to  the  suit,  was  not  to  read  his  answer  against  the 
defendants,  the  company,  but  to  obtain  that  discovery, 
which  in  the  case  of  a  corporation  could  often  only  be 
obtained  from  one  of  its  officers,  and  so  enable  the 
plaintiff  to  proceed  against  the  defendants,  the  company 
in  the  same  way  as  he  might  have  proceeded  against  an 
individual. 

The  Solicitor-general  (Sir  R.  Oifford)^  Mr.  Harne^  and 
Mr.  Cooper^  for  the  plaintiff. 


S86 


REPORTS  IN  CHANCERY, 


1818. 


Gibbons  9. 
T«B  Watb». 
LOO  Bbidob 
Company. 


1846. 

Nov.  6,  7i  and 

9. 

V . ' 

Hbmino  0. 

SWINNBKTON. 

Chancery  has 
no  jurisdiction 
over  an  award 
under  the 
statute  of  Will, 
in.  although 
the  bUl  be  filed 
before  the  sub- 
mission is  made 
a  rule  of  Court. 

The  Court  of 
Chancery  on 
the  equity  side 
is  a  court  of 
.  record  within 
the  meaning  of 
the  statute. 

The  notion, 
which  once 
prevailed,  that 
the  jurisdiction 
of  the  Conrt 
was  not  barred 
by  the  statute, 
long  since  de- 
termined to  be 
incorrect. 

The  jurisdic- 
tion of  the 
Court  excluded, 
where  the  sub- 
mission is  to  be 
made  a  rule  of 
the  Court  un- 
der the  statute, 
unless  ex- 
ercised in  the 
manner  there 
prescribed. 


Mr.  Daunceyj  Mr.  Martin^  and  Mr.  Wray^  for  the 
defendants. 

See  also  Oibbons  v.  7^e  Company  of  Proprietors  of  the 
Waterloo  Bridge,  and  William  Bayley,  their  Chief  Clerh, 
5  Price,  491.  In  Wych  v.  Meal  3  P.  WUl.  310,  which 
was  a  bill  against  the  East  India  Company,  and  one  of 
their  officers,  Lord  Talbot  said  that  the  answer  of  the 
defendant,  the  officer,  could  not  be  read  against  the 
defendants,  the  company ;  but  it  might  be  of  use  to  direct 
the  plaintiff  how  to  draw  and  pen  his  interrogatories 
towards  obtaining  a  better  discovery. 


HEMING  V.  SWINNERTON. 

The  bill  stated  the  institution  of  a  suit  in  this  court  by  the 
defendant  against  the  plaintiff,  and  that  soon  afterwards 
articles  of  agreement  were  executed  between  the  defend- 
ant of  the  one  part  and  the  plaintiff  of  the  other  part,  by 
which  it  was  mutually  agreed  to  refer  the  said  suit  and  all 
matters  in  difference  between  the  plaintiff  and  the  defend- 
ant to  the  award  and  determination  of  one  of  Her  Majesty's 
counsel ;  and  it  was  thereby  further  agreed  that  the  sub- 
mission thereby  made,  and  the  award  to  be  made  in  pur- 
suance thereof,  should  and  might  be  made,  by  or  upon  the 
application  of  either  of  said  parties  and  without  the  neces- 
sity of  any  notice  to  the  other  of  them  in  the  said  suit  or 
otherwise,  a  rule  or  order  of  the  Court  of  Chancery  (a).  That 


'  (a)  In  reading  the  nnmeram 
cases  both  at  law  and  in  equity, 
(the  latter  for  the  most  part  yery 
badly  reported)  upon  the  subject 
of  awards,  where  at  the  time  of  the 
reference  there  were  suits  at  law 
or  in  equity  depending  between 
the  parties,  the  first  thing  to  be 
ascertained — if  it  be  desired  to 
understand  the  principle  pro- 
ceeded   upon — is    whether    the 


reference  was  by  order  of  the 
Court  in  the  suit  there  depending 
between  the  parties,  or  by  agree- 
ment out  of  court,  one  of  the 
terms  of  the  agreement  being  that 
the  submission  shall  be  a  rule 
of  some  court.  In  this  last  case 
only  where  the  agreement  is  out 
of  court,  but  the  submission  is  to 
be  made  the  rule  of  some  court, 
is  the  reference  under  the  statute. 
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the  arbitrator  had  made  his  award.  Thatnoproeeedingshad  IB46. 
been  had  or  taken  under  the  said  award.  That  the  agree-  HsMore  «. 
ment  of  reference  did  not  warrant  or  authorise  the  arbi-  ^^ 
trator,  and  that  he  had  not  the  power,  to  order  and  adjudge 
certain  matters  specified  by  the  bill  at  length.  That  the 
award  was  defective  upon  the  face  of  it  in  many  points. 
That  it  was  not  final.  That  it  was  not  mutual.  That  on 
the  contrary  it  was  altogether  uncertain,  insufficient,  and 
invalid,  and  that  a  full  and  final  arbitrament  and  deter- 
mination of  all  the  matters  referred  to  the  arbitrator  was 
not  made  or  come  to  by  the  award,  and  that  plaintiff  had 
not  and  could  not  claim  such  advantage  as  he  was  entitled 
to  under  the  agreement  for  a  reference.  That  though  the 
defendant  had  not  yet  made  the  submission  to  refer  to 
arbitration  an  order  or  rule  of  this  Court,  yet  he  uever^ 
theless  intended  forthwith  to  do  so,  and  to  take  proceedings 
against  plaintiff  upon  such  rule  or  order  when  obtained 
either  in  the  court  or  at  law.  The  bill  prayed  that  the 
award  might  be  declared  by  the  Court  to  be  void,  and  that 
such  other  declaration  might  be  made  in  regard  thereto 
as  the  facts  and  justice  of  the  case  might  require,  and  that 
the  defendant  might  be  decreed  to  deliver  up  the  same  to 
be  cancelled,  together  with  the  articles  of  agreement 
for  a  reference,  and  that  in  the  mean  time  the  defend- 
ant might  be  restrained  by  the  injunction  of  the  Court 
from  making  the  submission  to  refer  to  arbitration,  as 
also  from  making  the  award  (a)  a  rule  or  order  of  the 
Court  of  Chancery.  And  the  bill  prayed  an  injunction 
against  all  other  proceedings  to  enforce  the  award. 

The  defendant  filed  a  general  demurrer   for  want  of 

9  &  10  Will.  III.  c.  15,  an  Act  for  articles,  and  was  upon  that  au- 

determining  Differences  by  Ar-  thority  made  a  rule  of  court,  that 

bitratbn.     The  student  should  had  been  held  a  submission,  not 

bear  in  mind  the  language  of  in,  but  out  of,  the  cause,  and  the 

Lord    Eldon,    14    Yes.    268-9«  proceeding  was  upon  the  jurisdic- 

that  where  a  suit  is  depending,  tion  given  by  the  statute. 
if  the  submission  to  arbitration         (a)  See  Lemii  v.  Jfflcy,  post, 

was   out  of  court  by  bond  or  page  423. 
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equity,  which  was  heard  by  the  Vice-Chancellor  of  Eng- 
land. 

The  Vice-chancellor  said  that  before  the  statute  where 
the  reference  was  by  order  of  a  court  of  common  law  in  an 
action  there  depending — the  Court  of  Chancery — Courts  of 
Equity — ^had  the  same  jurisdiction  over  the  award,  which 
they  had  over  a  verdict  (a).     That  since  the  statute  where 


Prior  to  the 
statute  of 
Wi]LIII.Ck>iirti 
of  Equity  had 
jurisdiction 
where  awards 
were  made  1^ 
order  of  courts 
of  common  law 
in  actions  there 
depending. 


(a)  One  inetaDce  will  suffice.  In 
Broum  v.  Broum,  1  Vem.  157* 
S.  C.  2  Ch.  Ca.  140,  which  oc- 
curred fifteen  yean  before  the 
passing  of  the  statute  of  Will.  III., 
there  was  an  action  of  waste  in 
the  Common  Pleas,  which  came 
on  to  be  tried  at  the  assizes,  when 
there  was  a  reference  to  arbitra- 
tion, which  by  consent  was  made 
a  rule  of  Court.  Before  the 
award  the  plaintiff  in  equity,  who 
was  the  defendant  at  law,  repaired 
the  waste  and  forbade  the  umpire 
to  proceed :  who  notwithstanding 
made  his  award  that  the  plainUff 
should  pay  to  the  defendant  in 
equity,  plaintiff  at  law,  damages, 
which  it  was  contended  were  ex- 
cessive. There  was  an  attach- 
ment for  non-performance  of  the 
award.  The  bill  was  filed  to  be 
relieved  against  the  award,  and 
for  an  injunction.  The  umpire 
was  (as  in  most  of  the  old  bills  to 
set  aside  awards)  made  a  defend- 
ant, with  doubtlessly  a  general 
charge  of  misbehaviour.  For 
the  plaintiff  it  was  insisted  that 
it  was  a  bold  thing  of  the  umpire 
to  make  an  award  after  he  had 
been  forbid  by  the  plaintiff,  and 
that  the  damages  were  very  out- 
rageous. It  was  endeavoured 
also  to  be  made  out  that  the 
umjnre  had  refused  to  hear  the 
plaintiff;  and  it  was  said  it  was  a 


rule  of  the  Court  that  no  award 
should  stand  where  the  arbitrator 
or  umpire  refused  to  hear  the 
party.  For  the  defendant  it  was 
insisted  that  the  award  was  made 
in  pursuance  of  a  rule  of  Ckrart, 
and  that  the  whole  matter  had 
been  examined  in  the  Common 
Pleas :  and  that  when  the  plaintiff 
was  at  the  wall  there  and  under 
an  attachment  for  not  performing 
the  award,  then  he  came  with  a 
bill  here  and  got  an  injunction. 
That  there  was  no  fraud  or  col- 
lusion in  the  making  of  the 
award,  and  that  was  necessary  to 
the  avoiding  of  it  in  equity,  and 
that  the  damages,  it  was  con- 
ceived, were  not  outrageous. 
Lord  Guildford  after  long  debate 
dismissed  the  bill  saying,  he  saw 
no  fraud  or  collusion  in  the 
matter  ;  and  that  the  damages 
were  not  outrageous. 

The  student  must  be  cautious  Remarks 
in  the  application    of  the  con-'^PO"*^® 
eluding   passages   in   the   Lord^JJJ^^J^ 
Keeper's  judgment.    Lord  Guil-  the  judg- 
ford  says  that  where  there  ap- ii^c>>^  ^>^ 

pears  a  manifest   error   in    the  nllZZ 
f    1      *  ji    *  xirwwi. 

body  of  an  award,  there,  m  some 

cases,    may    be    relief    against 

it    in    Chancery.  —  As    regards 

awards  made  by  order  of  courts 

of  common  law  in  actions  there 

depending,  the  application  of  this 

dictum  must,  it  is  apprehended. 
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the  reference  was  by  order  of  a  court  of  common  law  in  an        ^8^6* 


action  there  depending,  the  Court  of  Chancery  had  equally  Hbmiko  v. 
jurisdiction  over  the  award — ^it  had  jurisdiction  over  the  Swinnbbton. 
awards  similar  to  that  which  it  had  over  a  verdict.  That  the 
statute  had  not  destroyed  this  ancient  jurisdiction,  but  it  still 


be  governed  by  the  nature  of  the 
error.  The  Court  will  not  relieve 
against  an  error  manifest  in  the 
award,  against  which  it  would  not 
relieve  were  the  error  manifest  in 
some  other  proceeding  in  the 
action. — Again  Lord  Guilford 
says,  where  the  error  does  not 
appear  without  unravelling  and 
examination  into  matters  of  ac- 
count, he  thought  it  was  not 
relievable  here. — If  the  error  be 
such  as  being  manifest  the  Court 
will  relieve  against  it,  it  would 
be  strange  should  it  be  held  that 
the  error  was  not  relievable  be- 
cause it  did  not  appear  without 
unravelling  and  examination  into 
matters  of  account.  If  an  error 
— ^for  instance  the  mistake  of  a 
principal  fact — not  being  apparent 
upon  the  face  of  the  award  is  made 
out  by  extrinsic  evidence,  and  ad- 
mitted by  the  arbitrators,  the 
Court  being  satisfied  that  the 
mistaken  fact  was  in  the  view  of 
the  arbitrators  material  to  the 
award,  would  the  Court  decline  to 
interfere  ?  It  is  now  settled  that 
an  error  of  that  kind  would  be 
ground  for  setting  aside  an  award 
under  the  statute,  upon  applica- 
tion in  due  time  to  the  Court  of 
which  the  submission  is  made  a 
rule. 

Lord  Eldon,  14  Ves.  267,  after 
remarking  that  before  the  statute 
when  persons  were  out  of  court 
they  could  not  by  any  agreement 
bring  themselves  into  court  and 


create  a  jurisdiction  to  issue  pro- 
cess of  contempt — and  that  ex- 
perience proving  the  beneficial 
effects  of  terminating  by  arbitra- 
tion suits  actually  existing,  it  had 
occurred  also  that  it  might  be 
extremely  desirable  to  afford  the 
same  opportunity  where  only  a 
cause  of  suit  subsisted,  but  no 
suit  had  been  instituted — added 
that  in  the  former  case,  in  actions 
actually  existing,  if  the  agreement 
was  made  an  order  of  a  court  of 
law  and  the  arbitrators  having 
proceeded  upon  it,  an  application 
was  made  to  compel  the  execution 
of  the  award,  that  was  considered 
in  a  court  of  equity,  merely  as  a 
proceeding  in  the  court  of  law, 
modified  and  regulated  by  the 
consent  of  the  parties;  and  whether 
the  circumstance  of  consent  to  that 
mode  of  carrying  on  the  suit  at 
lawmight,  or  might  not,  be  deemed 
worthy  of  consideration  in  equity, 
the  mere  fact,  that  the  parties  had 
so  far  regulated  the  proceeding  at 
law,  could  not  bar  the  jurisdiction 
in  equity. 

It  will  be  found  that  this  juris-  Remarks, 
diction  is  unaffected  by  the  statute. 
See  next  page. 

The  Court  will  however  only 
interfere  where,  if  the  party  was 
allowed  to  proceed  at  common 
law,  that  species  of  wrong  would 
ensue,  which  the  principles  now 
regulating  the  exercise  of  the  ju- 
risdiction of  the  Court  of  Chan- 
cery, will  prevent.    There  must 
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remained.  That  he  was  speaking  of  a  reference  not  under  the 
statute,  but  by  order  of  the  Court  in  which  the  action  was 
pending  (a).     That  it  was  said,  however,  that  in  the  case 


Since  the 
statute  of  Wil- 
liam courts  of 
equity  have 
jurisdiction 
where  awards 
are  made,  not 
mider  the 
statute,  but  by 
order  of  courts 
of  common  law 
in  actions  there 
depending. 


be  fraud,  Bccident»  mistake,  ac* 
count,  or  some  other  equitable 
ground.  The  equity  practitioDer, 
studioos  of  correctDess,  should 
bear  this  in  mind.  The  writer  a 
few  weeks  since  read  a  long  bill, 
which  had  been  framed,  and  heard 
an  elaborate  argument,  which  was 
pronounced,  in  an  entire  disregard 
of  this  obvious  principle. 

(a)  In  hard  LtmtdiUe  ▼.  LUtie- 
dale,  2Ves.Jun.451,the  defendant 
Littledale  had  brought  an  action 
in  the  King's  Bench  to  recover 
damages  for  injury  done  to  his 
house  by  the  plaintiff's  workmen 
in  working  his  coal  mines.  Upon 
the  trial  of  the  action,  it  was  or- 
dered by  consent  that  the  verdict 
should  be  for  nominal  damages 
with  costs,  and  that  it  should 
be  referred  to  an  arbitrator,  the 
defendant  Golden,  to  ascertain 
the  value  of  the  house,  and  on 
payment  of  such  value  the  de- 
fendant Littledale  was  to  convey 
the  house  to  the  plaintiff.  This 
order  was  made  a  rule  of  Court. 
A  bill  was  filed  to  set  aside  the 
award,  and  to  restrain  all  proceed- 
iugs  at  law  upon  it  on  the  ground 
that  the  arbitrator,  the  defendant 
Golden,  had  had  private  meetings 
with  the  defendant  Littledale  and 
his  agents,  and  consulted  with 
them  how  to  increase  the  valua- 
tion. There  were  general  de- 
murrers to  the  bill  for  want  of 
equity,  and  it  was  argued  in  sup- 
port of  them  that  under  the  sta- 
tute of  William  the  application 
should  have  been  made  to  the 


Court  in  which  the  award  was 
made  a  rule  of  Court.  Lord 
Rosslyn  said  thai  awards  made  in 
causes  depending  [awards  made 
pursuant  to  submissions  entered 
into  by  rules  of  Court  in  causes 
then  depending  in  the  court] 
were  not  awards  to  which  the 
statute  related.  The  demurrer 
was  overruled. 

Lord  BIdon  said,  14  Vesey,  968, 
that  Lord  Lonsdale  v.  LUtUdak 
was  nothing  more  than  an  order 
of  reference  in  a  suit  depending 
made  a  rule  of  the  Court  in  which 
that  suit  was  instituted.  It  was 
no  more  than  a  rule  of  Nisi  Prius 
by  consent  given  in  court  made 
an  order  of  Court  to  abide  an 
award.  AU  the  subsequent  pro- 
ceedings were  nothing  more  than 
part  of  the  transaction  in  the 
course  of  a  suit  of  law  in  that 
court,  which  the  Court  of  Chan- 
cery would  upon  its  ancient  juris- 
diction control.  There  are  some 
further  observations  of  Lord  El- 
don  in  a  subsequent  page  of  Vesey» 
which  are  not  inserted  in  this 
place,  as  they  are  so  reported  that 
they  only  serve  to  perplex  the 
practitioner. 

Bropky  V.  Holmes,  2  Moll.  1,  is 
a  case,  which  must  be  read  with 
caution.  The  student  may  pos- 
sibly find  some  passages  in  the 
judgment  rather  perplexing. 
There  was  an  agreement  between 
the  plaintiff,  a  merchant,  and 
Holmes  the  captain  of  a  vessel, 
that  the  plaintiff  should  provide 
Holmes  with  a  cargo  as  an  ad- 
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before  him  the  reference  was  under  the  statute;  and  it  was   ^l|M6. 
true  that  it  was  not  a  referenoe  by  order  of  this  Court  in 


venture,  and  should  advance  dUl 
Ihe  funds  neoeesary  €or  the  ad- 
venture, the  profit  of  whieh  was 
to  be  divided  between  the  plaintiff 
and  Hohnes,  and  Hohnes  was  to 
have  the  sole  management  of  the 
adventure,  and  as  the  plaintiff  was 
to  provide  the  cargo  and  advance 
the  funds,  and  tiolmes  was  merely 
to  manage  the  adventure,  the 
plaintiff  was  in  no  event  to  suffer 
any  loss;  and  Hohnes  transferred 
certain  securities  to  the  pluntiff 
by  way  of  guarantee,  and  to  bear 
the  plaintiff  harmless.  The  ad- 
venture was  unfortunate,  and 
there  was  a  loss  exceeding  the 
value  of  the  securities,  and  the 
defendant  who  was  his  widow 
and  administratrix,  disputing  the 
legality  of  the  agreeoient  to  bear 
the  plaintiff  harmless,  brought  an 
action  against  the  plaintiff  to  re- 
cover the  amount  of  the  securitiesy 
which  the  plaintiff  had  in  pursu- 
ance of  the  agreement  applied  in 
exoneration  of  the  loss.  At  the 
trial  by  consent  all  matters  in 
dispute  were  refierred  to  three  of 
die  jury,  their  award  to  stand  for 
a  verdict.  The  award  was  in 
favour  of  the  administratrix,  the 
plaintiff  at  law  and  defendant  in 
equity,  for  the  value  of  the  secu- 
rities, no  credit  being  allowed  to 
the  defendant  at  law,  the  plaintiff 
in  equity,  upon  the  foot  of  the 
guarantee  of  Holmes.  The  bill 
was  filed  complaining  that  the 
arbitrators  had  excluded  the  de- 
mand  on  the  foot  of  the  guarantee, 
and  praying  that  such  demand 
might  be  established,  and  an  in- 
junction.   The  cause  came  on  to 


be  heard  before  Lord  Manners, 
when  it  appearing  doubtful  whe- 
dier  the  claim  of  the  plaintiff  cm 
the  foot  of  the  agreement  to  gua> 
rantee  had  been  taken  into  consi> 
deration  by  the  arbitrators.  Lord 
Manners  retained  the  bill  with 
liberty  to  the  plaintiff  to  bring  an 
action  on  the  guarantee,  the  money 
awarded  bong  brought  into  dM 
bank  to  the  credit  oi  the  cause. 
An  action  was  accordingly  brought, 
and  the  plaintiff  was  defeated.  The 
plaintiff  being  dissatisfied  with  the 
decree  of  Lord  Manners,  presented 
a  petition  of  rehearing,  which  came 
on  before  Lord  ChanceUor  HarL 
Sir  Anthony  Hart  said  the  plain- 
tiff had  referred  all  matters  in 
dispute,  and  it  was  impossible  for 
him  to  get  any  relief  beyond  what 
the  arbitrators  had  determined,  if 
they  took  the  guarantee  into  their 
consideration.  If  the  arbitrators 
said  they  thought  the  guarantee 
not  within  their  jurisdiction,  that 
would  be  one  case.  Bat  if  the 
arbitrators  looked  at  it,  and  de- 
termined it  was  not  a  claim  that 
was  entitled  to  have  effect  given 
to  it,  and  moreover  that  by  reason 
of  having  accepted  such  an  under- 
taking, the  plaintiff  was  disentitled 
to  any  contribution  toward  the 
loss,  that  was  different,  and  al- 
though he  thought  it  was  a  wrong 
conclusion,  he  could  not  remedy 
it.  That  if  the  arbitrators  looked 
at  the  guarantee,  and  when  it  was 
before  them,  counsel  told  them 
they  could  not  legally  take  it  into 
consideration,  then  the  plaintiff 
would  not  have  had  an  opportu- 
nity of  trying  his  rights.    But  if 
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the  arbitrators  disregarded  the 
caution  and  de  facto  took  it  into 
consideration,  that  was  final.  That 
upon  the  whole  it  was  clear  that 
the  arbitrators  were  apprised  of 
the  guarantee,  for  that  was  the 
plaintiff's  case;  and  the  only 
question  was  whether  they  re- 
jected the  consideration  of  it. 
But  the  evidence  in  the  case  had 
been  omitted  to  be  pointed  to  the 
very  iiEict,  which  alone  could  entitle 
a  court  of  equity  to  interfere  after 
the  award.  The  plaintiff  might 
hare  examined  each  of  the  arbi- 
trators, and  put  this  plain  inter- 
rogatory to  each : — "  Did  you  ab- 
stain in  consequence  of  the  caution 
or  from  any  other  reason  from 
weighing  the  effect  of  the  gua- 
rantee, or  did  you  look  into  it 
and  all  the  matters  in  differ- 
ence between  the  parties,  and 
conclude  on  the  whole  case?'' 
If  the  case  had  come  origi- 
nally before  him,  the  course  he 
should  have  taken  would  have 
been  to  direct  a  short  inquiry  to 
examine  the  arbitrators  upon 
this  single  point,  and  he  should 
consider  whether  this  was  not 
the  best  mode  to  follow  in  the 
present  state  of  the  case. — Subse- 
quently Sir  Anthony  Hart  dis- 
missed the  bill,  stating  that  he 
was  satisfied  the  plaintiff  had  had 
an  ample  opportunity  of  bringing 
his  case  forward.  That  the  case 
was  allowed  to  be  argued  fiilly  at 
law  on  all  points  as  a  legal 
demand,  and  also  before  the  arbi- 
trators. That  he  thought  at  first 
the  indemnity  had  not  had  a  trial, 
but  he  was  now  satisfied  it  had 


in  this  court.     If  it  had  been 
Court  in  the  suit,  it  would  not 

had  a  full  trial.  The  money 
brought  into  court  was  ordered 
to  be  paid  to  the  defendant. 

The  foregoing  statement  of  the  Remarks 
case  of  Brophy  v.  Holmes  wt]1^^^*9 
show  that  the  conclusion,  which 
the  writer  draws  from  it,  is  that 
both  Lord  Manners  and  Sir 
Anthony  Hart  thought,  sup- 
posing the  guarantee  to  be  legal, 
that  there  was  a  prim&  facie 
question  whether  there  had  not 
been  that  kind  of  mistake  of  the 
arbitrators  with  reference  to  the 
guarantee  against  which,  the  mis- 
take being  acknowledged  by  the 
arbitrators,  and  the  mateiiality  of 
it  obvious,  a  court  of  equity 
would  relieve. 

There  are,  as  has  been  already 
intimated,  some  passages  in  Sir 
Anthony  Hart's  judgment  which 
the  student  may  possibly  find 
rather  perplexing.  In  one  place 
he  says,  that  the  agreement  to 
guarantee  was  inoperative,  either 
as  usurious  or  as  nudum  pactum : 
that  he  should  have  paid  no 
attention  to  it,  and  dismissed  the 
bill  grounded  upon  it. — If  this 
had  been  Sir  Anthony  Hart's 
opinion  of  the  agreement  to 
guarantee,  the  question  of  mistake 
by  the  arbitrators  in  not  having 
taken  it  into  consideration  would 
have  been  immaterial.  In  another 
place,  he  says,  if  the  case  had 
come  before  him  originally,  he 
should  have  dismissed  the  bill, 
being  in  effect  to  enjoin  execution 
on  an  award.  Sir  Anthony  Hart 
probably  added  some  qualifying 
words,  as  otherwise  it  will  be 
hard  to  reconcile  the  language 
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have  come  under  the  statute, 
parties  entered  into  out  of 

here  used  with  other  parts  of  the 
judgment.  Had  the  facts  at  the 
hearing  been  such  as  to  convince 
the  Court  without  further  pro- 
ceedings, that  the  claim  of  the 
plaintiff  on  foot  of  the  agreement 
to  guarantee  had  been  taken  into 
consideration  by  the  arbitrators, 
or  that  there  had  been  no  mistake 
of  a  kind  against  which  the  Court 
relieves,  the  bill  would  have  been 
properly  dismissed.  There  is 
another  circumstance  in  this  case 
which  it  may  assist  the  student  to 
notice  here.  It  is  said  that  in  the 
action  the  Statute  of  Limitations 
was  pleaded  and  the  plaintiff  was 
defeated,  and  yet  Sir  Anthony 
Hart  said  he  had  procured  the 
judge's  notes  of  the  trial,  and  that 
the  case  was  allowed  to  be  argued 
fully  at  law  on  all  points  as  a 
legal  demand,  and  that  the  in- 
demnity had  had  a  full  trial.  It 
is  probable  that  the  court  of  law, 
knowing  that  the  action  was 
brought  in  consequence  of  a 
decree  of  the  Court  of  Chancery, 
thought  it  desirable  to  allow  the 
plaintiff  to  go  into  all  the  points, 
notwithstanding  his  demand 
might  be  barred  by  lapse  of  time. 
A  similar  course  was  taken  in  a 
recent  case  in  this  country. 

The  Irish  Act  for  determining 
differences  by  arbitration  is  10 
Will.  III.  c.  14.  It  in  no  respects 
differs  from  the  English  Act. 


1846. 


It  was  the  agreement  of  the  ^ 
court.    The  case,  therefore,  Hsminov. 


There  is  a  case  before  Lord 


Case  of  a 
fcfcrenoe 
by  oonseiit  Chancellor  Hart,  which  it  may 

at  the  trial  be  useful  to  state  in  thia  place, 
^^JTb  *^*^®^^  **  ^^^^^  ^®  classed 
the  Coinrt. 


under  the  head  of  this  note.  In 
Woodley  v.  Johnson,  1  Moll.  394, 
the  Court  had  directed  an  issue. 
At  the  trial  the  case  was  by 
consent  referred  to  three  jurors, 
who  made  their  award,  which  was 
entered  as  a  verdict.  There  was 
a  motion  for  a  new  trial  of  the 
issue  and  to  set  aside  the  award, 
when  It  was  objected  that  the 
Court  had  no  jurisdiction,  and 
that  the  cause  was  at  an  end 
when  the  parties  consented  to  a 
reference  instead  of  a  trial  of  the 
issue.  Sir  Anthony  Hart  said, 
that  a  judge  at  law,  trying  an 
issue  directed  by  the  Court  of 
Chancery  to  be  tried  by  a  jury 
in  the  ordinary  way,  had  no 
authority  to  decline  trying  it  or 
to  refer  it  to  another  mode  of 
trial.  The  issue  directed  to  be 
tried  before  the  judge,  not  having 
been  tried  before  him,  remained 
untried,  and  the  direction  of  the 
Com!  of  Chancery  was  not  com- 
plied with.  He  remembered  a 
case  before  Lord  Rosslyn  in  which 
an  issue  was  directed.  Justice 
Buller  sent  it  to  arbitration.  One 
party  was  dissatisfied  with  the 
award  and  applied  for  a  new  trial, 
and  Lord  Rosslyn  said,  if  the 
Court  orders  an  issue  to  be  tried 
the  judge  at  Nisi  Prius  had  no 
right  to  say  he  would  not  try  it 
but  resort  to  another  mode;  and 
that  he  took  it  was  the  rule  in 
such  cases.  On  the  other  hand, 
if  the  parties  thought  proper  and 
a  reference  was  adopted  by  con- 
sent of  both  parties,  the  effect  of 
that  was  to  abandon  not  merely 
the  direction  to  try  an  issue  but 
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came  under  the  statute.  The  Bubmiasion  was  to  be  made 
a  rule  or  order  of  this  Court  under  the  statute.  Now  it 
had  been  made  a  question  whether  even  in  cases  in  which 
there  was  a  submission  under  the  statute,  this  Court  had 
not  jurisdiction  to  set  aside  the  award.  There  was  au- 
thority for  saying  that  it  had  (a).      There  were  decisions 


their  whole  proceedingii,  and  if 
they  chooee  to  submit  entirely  to 
arbitration  instead  of  the  trial  at 
law^  and  also  instead  of  the  suit, 
the  Coort  had  nothing  to  do  with 
that.  By  the  order  made  by 
the  Ck>urt  in  the  cause,  the  par- 
ties were  entitled  to  have  a  solemn 
verdict  deciding  the  issue  one  way 
or  the  other,  and  thereupon  the 
decree  or  order  of  the  Court ;  that 
was  their  right,  but  they  might 
waive  it,  and  they  did  waive  it» 
and  agreed  to  discharge  the  jury, 
and  to  resort  to  another  mode  of 
trial  instead  of  the  issue  and  suit 
in  equity ;  and  he  supposed  they 
thought  that  more  likely  to  reach 
the  justice  of  the  case.  Having 
made  their  election,  the  Court  had 
nothing  to  do  with  it  further  than 
to  see  that  there  was  a  consent. 
When  that  was  ascertained  the 
jurisdiction  of  the  Court  was  at 
an  end  as  much  as  if  it  was  a 
consent  to  dismiss  the  bill  and 
cease  further  proceedings — ^with 
this  qualification,  that  if  the  award 
was  quarrelled  with  on  the 
grounds  of  corruption  in  the 
arbitrators,  in  that  case,  perhaps 
the  facts  might  be  brought  before 
the  Court  by  a  supplemental  bill, 
but  nothing  could  be  done  upon 
that  motion. 
The  old  doc-  (^)  Ward  v.  Periam,  3  Vin.  Abr. 

trine  that  the  134,  is  the  first  case.  It  occurred 
cSS^Irf"'^  before  Lord  Macclesfield,  and  the 
Equity  was  not  circumstances  are  so  peculiar  that 


had  it  not  been  followed  by  other  baned  by  a 
cases  in  which  no  such  peculiarity  ^^f^'^ 
existed,  it  could  not  be  regarded  statute, 
as  any  authority  to  support  the 
proposition  that,  according  to  the 
old  doctrine,  the  jurisdiction  of 
courts  of  equity  was  not  barred 
by  a  reference  under  the  statute. 
Lord  Hardwicke,  2  Yes.  Sen.  316, 
has  stated  this  case  from  the  re- 
gistrar's book,  and,  omitting  some 
facts  which  are  immaterial  for  the 
present  purpose,  it  shall  be  here 
given  in  his  Lordship's  words. 
Lord  Hardwicke  said  that  the 
case  came  twice  before  the  Court 
of  Chancery  [on  the  original  hear- 
ing and  upon  the  Master's  re- 
port] and  was  a  bill  to  set  aside 
an  award  by  Walker  and  Lloyd, 
two  persons  out  of  three,  who 
joined  in  making  it.  It  was  a 
reference  to  put  an  end  to  a  cause 
long  depending  [in  the  Court  of 
Chancery]  in  which  an  account 
was  before  the  Master.  There 
was  a  clause  in  the  bond  of  sub- 
mission that  the  submission 
should  be  made  a  rule  of  Court 
[of  the  Court  of  King's  Bench] 
on  motion  of  either  party.  After 
the  award  made  plaintifif  moved 
the  King's  Bench  to  make  that 
submission  a  rule  of  Court ;  and 
the  same  day  moved  to  set  the 
award  aside  on  the  ground  of 
partiality  and  misbehaviour  in  the 
arbitrators.  A  rule  was  made  to 
show  cause  why  it  should  not  be 
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of  the  Court  of  Chancery,  and 
the  Equity  Exchequer,  imlesB 

iet  aside.  On  ihowiog  caiue  the 
Coort  was  divided  and  so  the 
award  could  not  be  set  aside. 
Then  defendant  mored  for  attach- 
ment in  not  performing  the  award. 
TheCourtwas  still  equally  divided, 
so  no  attachment  could  be.  Con- 
sequently the  defendant  could 
have  no  advantage  of  the  sub* 
mission  being  made  a  rule  of 
Courty  and  therefore  brought  a 
common  action  on  the  bond  of 
submission.  Plaintiff  brought 
his  bill  in  this  court  merely  to 
be  relieved  against  the  award, 
praying  no  other  particular  re- 
lief except  the  general.  [The 
bill  charged  that  the  arbitrators, 
who  were  made  defendants  had 
proceeded  with  great  partiality, 
and  it  prayed  an  injunction 
against  proceedings  at  law  on 
the  award  bond.  Turn.  &  Russ. 
131.]  That  the  reference,  being 
in  a  matter  in  difference  in  a 
cause  before,  if  the  award  was  set 
aside  there  would  be  no  want  of 
relief,  because  the  account  would 
go  on  before  the  Master.  De- 
fendant by  his  answer  insisted 
that  this  was  determined  by  the 
King's  Bench  and  therefore  the 
award  ought  not  to  be  set  aside. 
Lord  Macclesfield  was  a  little 
staggered  inth  the  proceedings 
in  the  King's  Bench,  being  an 
award  by  virtue  of  a  submission 
within  the  act  of  parliament;  and 
doubted  whether  he  should  enter 
into  it  to  give  relief,  when  the 
whole  matter  was  subject  to  the 
jurisdiction  of  a  court  of  ccMumon 
law,  who  had  inquired  into  it,  and 
was  not  of  opinion  to  set  it  aside. 
All  he  did,  tibeiefore,  at  first  was 


tbo-e  were  decisions  aho  of        ^^^ 


his  recollection  greatly  de-  Hsmino  «. 

SwiMMxavoir 

to  refer  it  to  the  Master  to  state 
what  had  been  done  in  it  by  the 
King's  Bench.  On  the  Master's 
report  Lord  Macdesfield  was  of 
opinion  there  was  no  determina- 
tion of  the  King's  Bench  either 
way — ^the  King's  Bench  not  hav- 
ing thought  fit  to  set  aside  the 
award  or  affirm  the  awards  because 
they  refused  the  only  process  to 
carry  it  into  execution,  an  attach- 
ment; and  therefore  Lord  Mac- 
desfield held,  and  very  rightly, 
it  was  as  a  bare  bond  of  award 
without  being  made  a  rule  of 
Court;  and  if  a  court  of  com- 
mon law,  which  had  this  summary 
jurisdiction,  refused  to  exercise  it, 
and  left  the  party  on  one  side  to 
take  relief  by  his  action,  it  left 
the  party  on  the  other  side  to  take 
relief  by  bill  in  equity. 

Lord  Macdesfield's  order  on 
the  hearing  of  the  cause  for  fur- 
ther directions  (April  1721)  will 
be  found  in  the  note  Turn.  & 
Russ.  131—133.  The  order  de- 
clared that  it  appeared  that  the 
award  was  unfairly  obtained,  and 
decreed  that  the  same  should  be 
set  aside,  and  that  satisfaction 
should  be  acknowledged  on  the 
judgment  obtained  on  the  award 
bond,  and  that  the  costs  at  law 
and  of  the  suit  should  be  paid  to 
the  plaintiff. 

Lord  Hardwicke  said  that  this 
decree  was  a  very  just  decree. 

Lord  Hardwicke  plainly  consi- 
dered that  it  was  the  peculiar  cir- 
cumstance that  the  Ck>urt  of 
King's  Bench  had  refused  either 
to  set  aside  the  award  or  to  affirm 
it,  which  justified  the  decree  of 
Lord  Macdesfield, 
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ceived  him,  and  he  did  not  think  that  likely  for  he  had  had 
occasion  to  consider  the  matter  several  times,  that  this 


In  a  case  before  Lord  King,  3 
Vin.  Abr.  139,  this  case  of  Ward 
V.  Periam,  there  called  a  case  of 
Ward  V.  Walker,  was  cited  by  the 
Attorney-General  as  the  case  of 
an  award,  which. had  been  made 
under  a  submission  a  rule  of 
Court,  set  aside  by  Lord  Maccles- 
field. It  is  there  said  that  Lord 
King  seemed  to  doubt,  as  thinking 
the  act  of  parliament  giving  two 
terms,  &c.  [to  the  end  of  the 
next  term  after  the  award  made] 
concluded  all  courts  and  all  man- 
ner of  equity,  &c. 

Reynell  v.  Inucomb  and  Per^ 
rott,  in  the  Equity  Exchequer, 
May,  1727,  is  reported  Turn.  8c 
Rubs.  135  in  the  note.  There 
was  a  submission  to  arbitration, 
and  either  party  might  move  to 
hare  the  submission  made  a  rule 
of  the  Court  of  King's  Bench. 
The  bill  stated  that  the  award 
had  been  imduly  obtained;  and 
that  the  defendant,  to  defeat  the 
plaintiff's  legal  remedy  and  to 
deprive  him  of  an  opportunity  of 
making  a  legal  complaint  of  the 
corrupt  practices  in  obtaining  the 
award,  neglected  to  make  the 
submission  a  rule  of  the  Court  of 
King's  Bench,  till  it  was  too  late 
for  plaintiff  to  apply  to  the  Court 
to  set  aside  the  award  according 
to  the  directions  of  the  statute; 
and  that  the  plaintiff  was  thus 
remediless  by  the  rules  of  law 
by  the  defendant's  contrivance. 
The  bill  prayed  that  the  award 
might  be  set  aside,  and  for  an  in- 
junction to  stay  proceedings  at 
law.  The  defendant  by  his  an- 
swer denied  that  any  contrivance 
had  been  used  to  prevent   the 


plaintiff's  motion  in  the  King's 
Bench  to  set  aside  the  award ;  and 
alleged  that  on  the  contrary  the 
plaintiff  practised  on  the  sub- 
scribing witnesses  to  the  bonds 
of  submission  to  prevent  their 
making  an  affidavit  of  the  execu- 
tion, which  was  necessary  in  order 
to  their  being  made  a  rule  of 
Court;  but  that  the  plaintiff  might 
after  this  was  done  have  moved 
the  Court  to  set  aside  the  award ; 
and  in  fact  did  send  some  affi- 
davits to  London  in  order  to  a 
motion  being  made,  but  did  not 
make  any.  The  cause  being  pro- 
secuted to  issue  witnesses  were 
examined  and  upon  the  hearing 
the  bill  was  dismissed  with  costs. 

The  ground  upon  which  the 
bill  was  dismissed  does  not  ap- 
pear. 

In  Alktrdes  v.  Campbell,  1  Bar- 
nard, K.  B.  152;  S,  C.Tum.  & 
Russ.  133,  in  the  note,  there  was 
a  reference  under  the  statute, 
which  was  made  a  rule  of  the 
Court  of  King's  Bench.  There 
were  some  proceedings  in  the 
Court  of  King's  Bench  on  the 
one  hand  to  enforce  the  award, 
and  on  the  other  hand  to  set  it 
aside,  when  it  appeared  that  the 
time  for  objecting  to  the  award 
was  gone  by  {Campbell  v.  Hoar,  1 
Bam.  K.  B.  75).  The  plaintiff 
thereupon  brought  his  bill  in  the 
Equity  Exchequer.  The  bill  al- 
leged misbehaviour  in  the  um- 
pire, making  him  a  defendant. 
There  was  a  plea  in  bar  to  the 
bill  that  the  umpire  had  made  an 
absolute  and  impartial  award, 
and  that  the  award  was  delivered 
above  two  terms  before  the  bill 
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Court  might  set  aside  the  award,   notwithstanding   the  ^1S46. 


was  filed.  Bamardiston  says 
that  the  principal  question  was 
whether  courts  of  equity  were 
not  confined  by  the  statute  of 
William  to  allow  of  exceptions 
to  awards  within  the  time  pre- 
scribed by  the  act  as  well  as  the 
courts  of  common  law.  Chief 
Baron  Sir  Thomas  Pengelly  said 
bis  opinion  was  that  courts  of 
equity  were  not  confined  by  the 
statute  to  allow  of  exceptions  to 
awards  within  the  time  prescribed 
by  the  act,  as  well  as  courts  of 
common  law.  [This  seems  to 
assume  that,  in  those  cases  in 
which  courts  of  equity  had  been 
accustomed  to  interfere,  there 
was  a  concurrent  jurisdiction 
if  the  bill  was  filed  within  the 
prescribed  time.  See  a  passage 
in  Lord  Eldon's  judgment  in 
Featherston  v.  Cooper,  post,  page 
399.]  He  observed  that  before 
the  statute  agreements  made  in 
any  cause  depending  in  courts  of 
law,  and  aftenvards  made  rules 
of  those  courts,  had  equally  the 
advantage  of  that  speedy  remedy, 
which  now  all  extra-judicial 
agreements  might  have  upon  this 
act  of  parliament.  But  yet,  he 
said,  they  were  liable  to  be  in- 
spected by  courts  of  equity,  whe- 
ther they  were  not  attended  with 
circumstances  of  fraud  or  misbe- 
haviour. And  besides,  as  the  law 
then  stood,  if  those  courts  had 
enforced  those  agreements  by 
their  attachments,  for  proper  rea- 
sons these  courts  [courts  of 
equity]  might  have  granted  their 
injunctions.  That  statute  had 
indeed  made  an  alteration  as  to 
the  courts  of  equity  in  that  re- 
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spect,  and  said  in  general  that  no  Swinnbbton. 
injunction  should  lie  upon  such 
an  attachment,  but  a  bill  to  dis- 
cover whether  there  was  par- 
tiality in  the  award  or  not,  was 
left  as  it  was  before,  and  would 
not  affect  the  proceedings  upon 
the  attachment.  The  Chief  Baron 
cited  several  cases^  too,  where 
bills  of  this  nature  had  been  al- 
lowed. A  cause  in  this  court 
between  Mr.  Reynell  and  his 
servants  [Reynell  v.  husccmh, 
ante,  page  396],  MuUins's  case  for 
carpenter's  wages,  and  one  of  Mr. 
Browam  where  a  submission  was 
made  a  rule  of  court  in  the  Com- 
mon Pleas,  yet  afterwards  this 
court  [the  Court  of  Exchequer] 
examined  into  all  the  circum- 
stances of  the  award  which  re- 
lated to  the  partiality  of  it.  [It 
was  not  therefore  a  mere  bill  of 
discovery.]  But  he  said  the  re- 
strictive words  in  the  act  had  one 
good  effect;  that  exceptions  for 
partiality  must  be  taken  within 
the  time  limited  in  those  causes 
[Courts]  where  the  submission 
was  made  a  rule.  The  Chief 
Baron  then  said,  upon  the  reason 
and  authority  of  those  cases,  he 
thotight  the  main  objection  was 
then  got  over. — Sir  Bernard  Hale 
and  Sir  John  Comyns  agreed  with 
the  Chief  Baron,  but  Sir  Laurence 
Carter  differed  from  him.  The 
same  case  is  reported  in  Bunbury, 
265,  where  it  is  said  that  Baron 
Hale  doubted. 

The  proceedings  in  this  case  of 
Allardes  v.  Campbell,  are  stated 
in  Turn.  &  Russ.  133,  in  the 
note.  It  is  there  sdd  that  the 
plea  was  ordered  to  stand  for  an 
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HEMnmir.  answer,  with  liberty  to  the  plain- 
tiff  to  except.  That  ezceptione 
were  taken,  and  a  long  answer 
was  put  in ;  bat  upon  search  it 
did  not  appear  that  the  cause  was 
ever  heard. 

Oo^rey  v.  Berehery  3  Vin.  Ab. 
139>  [See  this  case  stated,  post, 
page  406]  is  the  next  case  to 
AUardBg  v.  CampheU;  but  there 
the  submission  had  been  made  an 
order  of  the  Court  of  Chancery. 
In  the  "NoU"  it  is  said  that  it 
was  urged  that  though  the  time 
limited  by  the  statute  do  elapse 
before  any  complaint,  yet  that 
does  not  oust  the  Court  of  juris- 
diction, and  there  was  power  to 
set  the  award  aside  at  any  time 
for  misbehaTiour,  &c«  But  Lord 
King  from  his  remark  upon  Wood 
V.  Perirnn,  [see  before,  page  396] 
seems  to  have  thought  that  the  act 
of  parliament  concluded  all  courts 
and  all  manner  of  equity,  &c. 

Spettigue  y.  Carpmier,  3  P. 
Will.  361,  and  Dick.  66,  [see 
this  case  stated,  post,  page  407J 
follows  Qodfrey  v.  Bereker,  But 
there  also  the  submission  was 
made  a  rule  of  the  Court  of 
Chancery.  We  are  left  in  un- 
certainty whether  in  that  case 
Lord  Talbot  would  have  enter- 
tained the  bill,  had  the  submission 
been  made  a  rule  of  a  court  of 
common  law. 

In  JSCofiyMtre  ▼.  Ywmg^  2  Atk. 
166,  an  award  had  (under  the 
statute)  been  made  a  rule  of  the 
Court  of  King's  Bench,  according 
to  a  submission  for  that  purpose 
and  an  attachment  had  issued  for 
not  obeying  the  award.  A  bill 
was  thereupon  filed,  suggesting 


fraud  and  corruption  in  the  arbi- 
trators,  and    praying   that   the 
award  might  be  set  aside.    There 
was  a  plea  of  the  award.    Lord 
Hardwick  said  to  the  plaintiff's 
counsel.  Why  did  you  not  proceed 
in  the   Court  of  King's  Bench, 
the  proper  court  to  examine  into 
the  partiality  and  corruption  of 
arbitrators,  which  you  might  have 
done  by  showing  cause  why  the 
rule  for  «n  attachment  on  the 
non-performance   of  the   award 
should   not  be  made  absolute? 
His  Lordship  nevertheless  added, 
but  as  the  answer  of  the  defend- 
ant to  this  bill  is  very  loose  and 
genera],  and  there  is  an  express 
submission  to  amend  any  error, 
which  the  arbitrators  may  have 
made  in  respect  to  the  mutual 
accounts  delivered  in  to  them  by 
the  parties :  let  the  plea  stand  for 
an  answer  with  liberty  to  except. 
In  Lord  Lonsdale  v.  Littledaht 
2  Ves.  Jun.  463 — Lord  Rosslyn 
said  that  the  jurisdiction  of  this 
Court  was  not  barred  by  a  refer- 
ence under  the  statute :  nor  had 
it  ever  been  so  received ;  for  it  was 
always  part  of  the  rule  at  nisi 
prius    that   the    parties    should 
biing   no    biU   in  equity  either 
against  the  arbitrators  or  each 
other.  That  in  a  late  case  the  award 
was  a  rule  of  the  Court  of  Com- 
mon Pleas,  and  no  objection  was 
taken.     That  term  was  part  of 
the  rule.    A  motion  was  made  for 
an  attachment  for  suing  in  the 
Court  of  Chancery.    On  the  affi- 
davits made  upon  that  motion  the 
Court  thought  there  was  a  dis- 
cretion in  enforcing  that  term  of 
the  rule:  and  that  in  the  par- 
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ticular  caae  that  diteretion  oii((ht 
not  to  he  exercised  to  prevent  an. 
application  to  this  Court  for  a 
diacoverf,  and  all  the  relief  con- 
sequential upon  it.  But  that 
heing  a  term  of  the  rule  at  law 
manifestly  showed,  there  was  a 
discretion  in  the  Court  of  Chan* 
cery»  and  the  only  relief  to  he  had 
if  that  term  was  hroken  was,  what 
the  Court  of  law  might  do. 


Cases  be- 
fore  Lord 
Eldon. 
Lord 
Eldon  de- 
termines 
that  the 


In  Feikentime  v.  Cooper,  9  Ves. 
67,  the  submission  had  been  made 
a  rule  of  the  Court  of  King's 
Bench,  but  not  until  after  the 
award.  There  had  been  an  agree- 
statute  pio-  m«nt  between  the  solicitors,  that 
hibits  the  the  arbitrators  should  hare  no  in* 
irftJ^*^'"*  struclaons  in  writing,  which  agree. 
Court  of  ment,  it  will  be  seen,  Lord  Eldon 
Chancery,  thought  very  like  a  fraud.  The 
bill  was  to  set  ande  the  award, 
and  for  an  injunction.  The  com- 
mon injunctbn  having  been  ob- 
tained, amongst  the  grounds 
shown  for  cause  upon  the  motion 
for  making  absolute  the  order  nisi 
to  dissolve  it,  were  this  agreement 
between  the  solicitors,  and  other 
circumstances  with  reference  to  the 
conduct  of  the  arbitrators,  which 
circumatances,  however,  Vesey 
does  not  state.  Lord  Eldon, 
after  saying  that  it  was  of  no  con- 
sequence that  the  reference  was 
not  made  a  rule  of  court  till  after 
the  award,  said,  that  after  that 
was  done  an  application  might 
have  been  made  to  the  Court  of 
King's  Bench,  at  any  time  [before, 
&c.]  for  the  reasons  in  that  bill. 
For  there  was  no  reason  in  the 
bill  upon  which  the  jurisdiction 
of  that  Court,  call  it  legal  or 


equitable,  would  not  as  much 
attach  as  the  jurisdiction  of  the 
Court  of  Chancery.  He  did  not 
say  that  Court  [the  Court  of 
Chancery]  had  no  jurisdiction 
during  the  period  [mentioned  in 
the  statute]  in  which  an  applica- 
tion might  be  made  [to  the  Court] 
the  reference  wi 
rule  of  court.      But   it 
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was 
material  whether  the  case  was 
brought  there  [before  him]  upon 
those  grounds,  the  discussion  of 
which  was  peculiar  to  courts  of 
equity,  or  additional  to  those^ 
which  might  have  been  stated  to 
the  court  of  law.  "^thout  say- 
ing that  the  jurisdiction  was  shut 
out,  the  circumstance  of  not  ap- 
plymg  to  the  court  of  law  was 
a  fair  ground  for  that  Court  [the 
Court  of  Chancery]  to  deal  less 
actively  for  a  person,  who  could 
have  relieved  himself  at  law,  than 
where  the  bill  brought  forward 
additional  grounds,  or  grounds 
peculiar  to  that  Court.  That  the 
agreement  between  the  solidtors 
in  that  case  was  very  like  a  fraud. 
But  upon  those  circumstances  the 
plamtifr  might  have  been  relieved 
at  law.  Arbitrators  must  under- 
stand that  they  were  acting  cor- 
ruptly, acting  as  agents.  Also 
whers  they  took  instructions,  or 
talked  with  one  party,  in  the 
absence  of  the  other.  The  Court 
ought  to  be  inclined  to  set  aside 
the  whole.  There  ought  to  be 
the  fullest  communication.  Yet 
the  party  complaining*  ought  to 
be  free  from  blame.  Upon  the 
circumstances  of  the  case  he  was 
not  called  upon  to  interpose  in 
that  stage. 
od2 
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1^46.        a  case  in  which  the  agreement  to  refer  had  not  yet  been 


HnixKO  V. 

SWIMNSBTON. 


There  is  a  passage  in  the  fore- 
going judgment  of  Lord  £ldon« 
from  which  it  may  perhaps  be 
inferred^  that  at  that  time  he  had 
not  come  to  the  conclusion  that, 
in  certain  cases,  the  Court  of 
Chancery  had  not  a  concurrent 
jurisdiction  during  the  period  in 
which  an  application  might  be 
made  to  the  Court  of  which  the 
submission  was  made  a  rule. 

See  also  a  passage  in  the  judg- 
ment of  Chief  Baron  Sir  Thomas 
Pelgelly  in  AUardes  v.  CampheU, 
ante,  page  39/. 

In  Godfrey  v.  Bercher,  3  Vin. 
Abr.  139  (see  post,  page  406),  it 
was  expressly  noticed  that  the  bill 
was  filed  within  a  few  days  after 
the  making  of  the  award,  so  that 
no  advantage  could  be  taken  of 
not  complaining  within  the  time 
mentioned  in  the  act.  But  in 
that  case  the  submission  was 
made  a  rule  of  the  Court  of 
Chancery,  and  the  plaintiff  might 
have  moved  to  have  set  aside  the 
award  in  a  summary  way  under 
the  statute,  if  he  had  not  filed  his 
bill  for  that  purpose.  In  the 
margin  of  the  report  of  Godfrey 
V.  Bercher,  there  is  a  "  quaere," 
whether  in  the  case  of  Ward  v. 
Walker  \Periam\  the  bill  was  not 
brought  within  the  time  men- 
tioned in  the  statute.  The  order 
on  the  hearing  of  Ward  v.  Periam 
for  further  directions,  printed  in 
Turn.  &  Rubs.  131,  in  the  note, 
shows  that  the  bill  was  not 
brought  until  the  time  mentioned 
in  the  statute  had  expired. 

In  NichoU  V.  Chalie,  14  Yes. 
265,  there  were  two  causes  de- 
pending in  this  Court,  when  an 


agreement  was  come  to  for  re- 
ferring all  matters  m  dispute  to 
arbitration.  The  submission  was 
made  an  order  of  the  Court  of 
King's  Bench.  A  bill  was  filed 
to  set  aside  the  award  upon  the 
ground  of  a  mistake  of  the  law 
apparent  upon  the  face  of  it,  and 
for  an  injunction.  Lord  Eldon 
said  it  was  an  extremely  impor- 
tant case,  and,  without  going  into 
the  particular  circumstances,  there 
might  be  difiiculty  in  supporting 
the  award  if  the  statute  did  not 
form  a  complete  objection.  That 
point  he  could  not  take  upon 
himself  to  determine  from  me- 
mory, for  there  was  no  class  of 
cases,  that  furnished  distinctions 
involved  in  more  difficulty.  Lord 
Eldon  made  some  other  observa- 
tions, which  are  inserted  in  other 
parts  of  these  notes.  He  declined 
to  make  any  order. 

In  Gwinett  v.  Bannister,  14 
Yes.  530,  the  reference  was  under 
the  statute,  and  the  submission  had 
been  made  a  rule  of  the  Court  of 
King's  Bench.  The  bill  charged 
that  the  arbitrators  proceeded 
upon  the  erroneous  statement  of 
an  accountant,  and  that  they  re- 
fused to  examine  the  plaintiff. 
The  bill  prayed  that  the  award 
might  be  declared  void,  and  also, 
although  it  is  not  stated,  an  in- 
junction against  proceedings  at 
law.  Upon  showing  cause  against 
making  an  order  nisi  for  dissolv- 
ing the  injunction  absolute,  it  was 
said  for  the  plaintiff  that  it  was 
evident  that  many  cases  occurred, 
in  which  a  court  of  equity  could 
give  relief,  the  ground  of  which 
might  be  in  the  knowledge  of  the 
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parties  only,  and  no  other  court 
could  compel  a  discovery.    That 
it  was  difficult  to  reconcile  the 
two  sections  of  the  act  of  parlia- 
ment unless   they  might  admit 
this  construction,  that  though  the 
application  to  the  court  in  which 
the  reference  was  made  must  take 
place  within    the   limited  time, 
there  was  no  Uroitation  of  time  to 
an  application  in  any  other  court. 
If,  however,  the  two  sections  of 
the  act  of  parliament  were  not  to 
be  reconciled,  the  established  ju- 
risdiction of  a  court  of  equity  was 
not  taken  away.    That  jurisdic- 
tion remained  after  the  time  given 
by  the  statute  had  expired.    Lord 
Eldon  said  he  had  not  found  from 
his  own  research  into  authority, 
or  from  the  information  of  others, 
any  instance  in  which  a  court  of 
equity  had  actually  interposed  by 
injunction  to  stay  the  process  of  a 
court  of  law  in  which  the  submis- 
sion was  made  a  rule  of  court  That 
it  was  very  difficult  to  see  how 
that  could  be  under  the  first  section 
of  the  act.    The  absence  of  au- 
thority was  a  very  considerable 
circumstance  in  that  case.    That 
the  second  section  of  the  act  of 
parliament  was  expressed  in  very 
singular  terms.     That   he   had 
availed  himself  of  the  opportunity 
of  consulting  some  of  the  judges 
upon  the  subject,  and  their  opi- 
nion seemed  to  be,  as  his  was, 
that    the    stetute    did    prohibit 
the  jurisdiction  of  the  Court  of 
Chancery. 

Case  before     Auriol  v.  Smith,  Turn.  &  Russ. 
Sff  Thomas  121,  is,  perhaps,  the  most  import- 
ant of  the  cases  under  the  present 


of  Su*  Thomas  Plumer,  have,  it  is 
believed,  principally  served  to  ^ 
the  doctrine  of  the  court.    The 
facto   of  Auriol  v.  Smith,  were 
these.    The  defendant  Smith  was 
a  trustee.   There  were  differences 
about  the  accounto,  which  it  was 
agreed  should  be  referred  to  arbi- 
tration,    llie    submission    was 
made  a  rule    of  the  Court   of 
King's  Bench  under  the  statute. 
The  defendant  Smith  was  exa-> 
mined  before  the  arbitrators,  who 
proceeded  upon  the  statement  of 
certain  stock  transactions  made 
by  him.     After    the    award    it 
turned  out  that  there  had  been 
concealment  or  false  representa- 
tion by  the  defendant  Smithy  as 
regarded  three  items.    The  bill, 
which  was   filed   nearly   twelve 
months  after  the  award,  alleged 
this  discovery  and  did  not  seek 
to  set  aside  the  award  in  toto,  but 
only  to  open  it  with  respect  to 
the  three  items.    On  one  hand 
the    evidence   for    the  plaintiffs 
proved  the  allegation  of  conceal- 
ment or  false  representation  by 
the  defendant  Smith,  as  to  the 
three  items  impeached  by  the  bill. 
On  the  other  hand,  the  evidence 
for  the  defendanto  proved  that 
the  facto,  upon  which  the  award 
was  sought  to  be  impeached,  were 
known  to  the  plaintifiTs  before  the 
award  was  signed.    Sir  Thomas 
Plumer  said,  upon  the  merito  of 
the  case  there  seemed  to  be  a  very 
fair  ground  for  reviewing  the  ac- 
count as  to  the  three  items  in 
question  :  inasmuch  as  there  had 
been  a  concealment  or  false  repre- 
sentation with  respect  to  those 
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three  itams  by  a  tnutee,  who  was 
bound  to  give  a  fair  account  to 
his  cestui  que  trusts  of  the  money 
in  his  hands.  But  the  difficulty, 
which  had  always  struck  him  as 
to  the  proceedings  in  that  case, 
bore  upon  a  question  of  great 
magnitude,  namely,  what  were 
the  grounds  upon  which  the 
Court  was  to  deal  with  awards 
under  the  statute  9  &  10  WiU.  3. 
He  had  looked  into  the  authorities 
to  see  whether  the  Court  was  not 
completely  barred  from  giving 
the  relief  prayed  by  a  bill  to 
rectify  an  award  in  the  case  of  a 
reference  made  under  the  statute, 
where  the  bill  was  filed  after  the 
time  had  elapsed,  within  which 
application  was  under  the  statute 
to  be  made  for  the  purpose  of 
setting  aside  the  award,  if  that 
were  the  nature  of  the  application. 
He  had  been  led  also  to  examine 
whether  an  application  could  be 
made  to  a  court  of  equity  when 
the  submission  to  the  award  was 
made  a  rule  of  another  court;  and 
whether  the  appUcation  could  be 
made  by  a  bill  to  rectify  and 
supply  the  award  as  to  certain 
selected  items,  in  which  there  had 
been  misrepresentation  and  erro- 
neous conclusion,  leaving  it  to 
stand  as  to  all  the  remainder  of 
the  items.  That  it  was  now 
clearly  settled  that  the  references 
under  the  statute  were  to  be 
governed  by  the  statute :  and  the 
statute,  which  had  transferred  the 
jurisdiction  and  given  it  altogether 
to  the  court  of  which  the  submis- 
sion to  the  award  was  made  a  rule, 
had  prescribed  in  what  cases  and 
within  what  period,  if  at  all,  the 


award  was  to  be  set  aside.  The 
principle,  w\ach  was  to  detenmne 
the  Court  in  carrying  into  execu- 
tion that  very  salutary  and  im- 
portant act,  was  clear  and  settled. 
It  was  fitting  that  it  should  be 
considered,  whether  there  were 
any  special  exceptions  to  it.  But 
the  general  principle  was,  that 
where  the  parties  hadsclected  their 
own  tribunal,  a  certain  period  of 
time  should  be  given  afiter  which 
the  award  shaE  be  final  and  con- 
dnsive.  That,  as  he  considered. 
Lord  Eldon  had  clearly  decided 
that  the  jurisdiction  in  matters  of 
awards  which  took  place  under  the 
statute,  was  altogether  tranrferred 
by  the  statute  to  the  court  of  which 
the  submission  was  made  a  rule, 
andthatawards  of  that  nature  must 
be  regulated  by  the  statute  with 
respect  to  the  period  within  which 
application  must  be  made  to  the 
Court  to  set  them  aside.  That  if 
that  was  so  generally  speaking, 
the  question  was  whether  a  bill 
could  be  filed  to  impeach  an 
award  in  part,  to  correct  it  in 
part,  the  submission  to  arbitra- 
tion having  been  made  a  rule  of 
a  court  of  law.  If  the  jurisdiction 
was  a  statutable  jurisdiction  con- 
fined in  the  way  prescribed  by 
the  statute,  and  the  ancient  juris- 
diction of  a  court  of  equity  was 
taken  away  in  cases  coming  under 
the  statute,  the  whole  of  the  sub- 
ject  of  the  award  nuist  be  dealt 
with  entirely  in  the  court  to 
which  the  jurisdiction  was  given, 
and  any  other  court  had  no  juris- 
diction over  it.  Then  if  upon 
any  ground  a  party  had  a  right 
to  complain  of  the  decision  of  the 
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irt)itrator — ^upon  vhat  principle 
had  he  a  right  to  come  to  any 
other  court,  that  had  not  a  jnriB- 
diction  ?  It  was  said,  &at  fraud 
constituted  an  exception — that  it 
was  against  conseieBce  for  the 
party  to  insist  upon  such  an 
award,  and  ^t,  therefore,  though 
ondouhtedly  parties  were  limited 
in  general  within  the  period  limi- 
ted hy  the  statute,  and  to  the 
Court  that  had  jurisdiction  orer 
the  award,  yet  in  a  case  like  that 
before  him  where  it  was  against 
conscience,  and  where  the  dis- 
covery could  not  be  made  in  time, 
there  ought  to  be  an  exception. 
It  would  not  be  necessary  to 
decide  that  point  then,  but  at  the 
same  time  it  became  the  Court  to 
consider  the  difficulty,  which 
would  arise  out  of  such  a  pro- 
position. Suppose  corruption  was 
imputed  to  the  arbitrators — ^had 
the  party  in  that  case  a  right 
to  apply  to  a  court  of  equity,  cor- 
ruption being  one  of  the  cases  in 
which  it  was  expresriy  stated  the 
party  was  to  apply  to  the  Court  of 
which  the  submission  was  made  a 
rule?  Did  subsequently  disco- 
vered corruption  transfer  the 
jurisdiction?  Why  was  not  the 
party  equally  to  apply  to  the 
equitable  jurisdiction  of  a  Court 
of  law  upon  the  ground  of  subse- 
quently discovered  corruption? 
One  Court  had  as  much  jurisdic- 
tion as  another  Court,  and  there 
was  no  necessity  for  applying  to 
a  court  of  equity,  supposing  either 
Court  could  in  such  cases  enter- 
tain jurisdiction.  At  the  same 
time  it  was  obvious  that  if  excep- 


peormitted  upon  the  ground  of 
subsequently  discovered  corrup- 
tion, all  the  evils  would  be  let  in, 
which  were  meant  by  the  atatnte  to 
he  prevmted,  the  atatnte  having 
givenatimewithin  which  diaeovery 
of  corruption  ahould  be  available. 
It  was  not,  in  his  opinion,  neces- 
sary to  decide  that  question  upon 
that  ocoaaion,  because  even  if  it 
was  admitted  that  a  party  could 
in  any  case  impeach  an  award 
after  the  period  had  eh^sed  on 
the  ground  of  newly  discovered 
fraud  or  corruption,  he  was  cer- 
tainly bound  to  show  that  it  was 
a  new  discovery,  and  further, 
that  with  diligence  he  could  not 
have  discovered  it  before.  Could 
it  be  said  that  tiiroughout  the 
whole  period  of  time  that  case 
was  before  the  arbitrators  the 
plaintiffs  could  not  with  due  dili- 
gence have  discovered  in  what 
manner  the  stock  in  question  had 
been  dealt  with  ?  That  was  not 
a  case  in  which  subsequent  dis- 
covery was  proved  to  have  been 
made  by  the  parties,  but  on  the 
contrary  the  discovery  was  made 
in  part,  at  least,  previous  to  the 
award,  and  at  all  events  the  plain- 
tiffs might  have  applied  to  the 
Court  within  the  time  limited  by 
the  statute  on  the  ground  on 
which  they  then  complained.  But 
that  was  not  all  the  difficulty  the 
plaintifis  had  to  contend  with. 
The  application  was  perfectiy 
new,  it  Mras  such  an  application 
as  he  never  remembered  to  have 
been  made,  even  in  due  time  and 
to  the  proper  tribunal.  Here  was 
an  award,  which  upon  the  face  of 


Haiinre  «. 


tions  to  the  statute  were  to  be     it,  was  perfectly  good,  final,  and 
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complete.  It  directed  an  entire 
sum  to  be  paid.  It  did  not  upon 
the  face  of  it  distinguish  how 
much  arose  from  one  head  and 
how  much  from  the  other.  Was 
it  competent  then  to  a  party  to 
set  it  aside  in  part  and  to  leave  it 
to  stand  in  part  ?  Could  that  be 
done  in  rderence  to  an  entire 
subject  like  that  before  him? 
There  were  cases  in  which  an 
award  might  be  good  in  part  and 
bad  in  part,  but  those  were  cases 
in  which  the  subject  appeared 
clearly  capable  of  being  separated; 
where,  for  instance,  the  arbitrator 
exceeded  his  authority  in  one 
subject,  or  proceeded  to  another 
which  he  had  no  power  to  award. 
But  was  there  ever  a  case  heard 
of  in  which  it  was  said,  that  where 
all  the  items  of  an  account  were 
within  the  submission,  and  the 
arbitrators  having  properly  exer- 
cised their  jurisdiction  upon  the 
subject,  pronounced  one  entire 
sum  to  be  due,  and  declared  that 
upon  payment  of  that  sum  all  ac- 
counts should  close,  the  award 
should  be  bad  as  to  some  of  the 
items,  which  were  not  before  the 
arbitrators  in  the  view  in  which 
they  were  afterwards  presented  to 
the  Court  ?  In  such  a  case  the 
Court  would  have  in  the  first 
place  to  analyse  the  entire  sum 
awarded  to  discover  how  much  of 
it  was  composed  of  the  items 
complained  of,  and  to  cut  it  down 
to  a  different  sum.  That  it  was 
impossible  then  to  let  the  award 
stand  as  an  award  of  particular 
items  of  an  account,  where  the 
arbitrators  had  incorporated  all 
into  one  entire  sum  without  stating 


upon  the  face  of  the  award  the 
manner  in  which  they  made  up 
that  sum;  and  the  arbitrators 
having  stated  as  the  condition 
that  the  award  should  be  final,  it 
was  impossible  for  the  parties  to 
take  one  part  of  that  sum  and 
leave  the  account  open  as  to  the 
rest;  they  must  make  their  election, 
and  either  seek  to  set  aside  the 
award  in  toto,  or  leave  it  as  it 
was.  Had  they  in  the  proper 
time  applied  to  the  Court  they 
might  on  the  ground  of  fraud 
have  impeached  part  of  it,  and 
that  would  have  had  the  effect  of 
impeaching  it  in  toto ;  but  it  was 
impossible  to  separate  such  an 
award,  to  make  it  good  in  part 
and  bad  in  part,  when  it  was  en- 
tire upon  the  face  of  it.  These 
were  the  difficulties  that  had  im- 
pressed his  mind.  He  had  en- 
deavoured most  anxiously  to  dis- 
cover some  principle  upon  which 
he  could  declare  that  the  plain- 
tiffs were  entitled  to  relief;  but 
when  the  bill  was  to  have  an  ac- 
count taken  of  partial  items,  when 
it  was  filed  in  a  court  that  had 
not  jurisdiction,  when  it  was  filed 
after  the  time  limited  by  the  sta- 
tute had  elapsed,  and  when  the 
plaintiffs  did  not  make  out,  that 
the  fraud  upon  which  they  pro- 
ceeded was  discovered  posterior 
to  the  time  at  which  resort  ought 
to  have  been  had  to  a  court  of 
justice,  he  thought  it  would  be 
going  beyond  what  had  ever  been 
done  in  any  case,  and  lead  to 
infinite  mischief  if  such  an  award 
could  be  disturbed  in  this  court. 
He  was  clearly  of  opinion,  there- 
fore, that  upon  that  ground  the 
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ceeding  in  a  summary  way  under  the  statute,  or  of  filing  a  hemino  v. 

SWINNBRTON. 


relief  prayed  by  the  bill  could  not 
be  granted,  and  the  bill  must  be 
dismissed. 

It  may,  perhaps,  be  thought  at 
first  that  some  of  the  foregoing 
extracts  might  have  been  spared. 
But  on  reflection  it  will  be  found 
that  it  was  necessary  for  the  pur- 
poses of  this  note  to  state  all  the 
grounds  upon  which  the  judg- 
ment rests. 

From  this  decree  the  plaintiffs 
appealed  to  the  Lord  Chancellor. 
Lord  Eldon  noticed  first  the  ar- 
guments in  support  of  the  appeal, 
and  then  the  answers  given  to 
them  by  Sir  Thomas  Plumer. 
The  judgment  of  Sir  Thomas 
Plumer  set  forth  above  will  give 
a  sufficient  notion  of  the  argu- 
ments and  answers.  Lord  Eldon 
said  that  on  the  ground  of  Sir 
Thomas  Plumer's  answers  to  the 
arguments,  and  upon  other 
grounds,  he  felt  himself  unable 
to  struggle  against  Sir  Thomas 
Plumer's  decree,  and  therefore, 
though  not  without  reluctance, 
he  affirmed  it. 


Question  Whenever  a  case  shall  occur,  in 
?**^*^  which  fraud  or  corruption  shall 
of  the  he  discovered  after  the  period  has 
Court  of  elapsed  for  applying  under  the 
Chancery  statute  to  the  Court,  of  which  the 
fraud  or  submission  has  been  made  a  rule, 
corruption  to  set  aside  the  award,  and  there 
diftcoTered  shall  be  proof  that  such  fraud  or 
~J^  corruption  could  not  with  due 
limited  by  diligence  have  been  sooner  known, 
the  statute  the  writer  can  hardly  think  the 
for  setting 

aside  the  award,  and  there  is  proof  that, 
with  due  diligence,  such  fraud  or  corrup- 
tion could  not  have  been  sooner  known. 


Court  of  Chancery  will  repudiate 
the  jurisdiction.  Where  there 
was  corruption  or  undue  practice 
the  Court  of  Chancery  interfered 
until  prohibited  by  the  statute. 
Should  a  case  arise  to  which  that 
prohibition  cannot  be  considered 
as  meant  to  extend,  why  should 
the  Court  not  entertain  it  ?  As- 
sume, what  may,  however,  admit 
of  much  doubt,  that  to  use  the 
language  of  Sir  Thomas  Plumer, 
a  party  can  apply  to  the  equitable 
jurisdiction  of  a  court  of  law  upon 
the  ground  of  subsequently  dis- 
covered corruption— assume  that 
a  court  of  law,  which  undoubtedly 
does  in  many  instances  exercise 
an  equitable  jurisdiction,  wiU  ex- 
tend that  jurisdiction  to  a  case  of 
corruption  and  undue  means  dis- 
covered after  the  time  prescribed 
by  the  statute  for  applying  to  set 
aside  the  award  is  gone  by — and 
assume  that  those  Courts  shall  be 
able  to  adjudicate  upon  such  a 
case  as  satisfactorily  as  the  Court 
of  Chancery — ^yet  why  should  not 
the  Court  of  Chancery  exercise 
a  concurrent  jurisdiction  ?  If  it 
shall  decline  to  exercise  a  con- 
current jurisdiction  in  this  in- 
stance, why  should  it  continue  to 
exercise  it  in  so  many  other  in- 
stances? No  small  portion  of 
our  suits  involve  matters,  which 
may  be  equally  discussed  in  courts 
of  common  law.  These  matters 
are  indeed  mostly  brought  into 
the  Court  of  Chancery,  because 
its  machinery  is  more  convenient 
for  dealing  with  them  than  the 
machinery  of  the  common  law 
courts.  But  there  are  matters,  to 
which  the  machinery  of  courts  of 
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Cases,  in  which 
the  submission 
having  been 
made  a  rule  of 
the  Comrt  of 
Chancery,  a  bill 
has  been  filed 
to  set  aside  the 
award. 


bill  (a).     This  point  also  it  was  not  neeessary  for  him  to 
consider.     It  might  be  admitted  that  there  was  no  diffisr- 

common  law  may  be  applied  with 
■fl  much  efficacy  as  the  maehinery 
of  the  Court  of  Chancery,  and  yet 
the  latter  scruples  not  to  adjudi- 
cate on  such  matters.  Uniformity 
in  the  application  of  princi[de 
would  require  that  all  such  mat- 
ters should  be  banished  from  the 
Court  of  Chancery. 

There  is  the  note  of  a  case  from 
which  it 'may  be  presumed  that 
Lord  Macdesfidd  would  have 
hesitated  to  concur  in  the  re- 
marks of  Sir  Thomas  Flumer. 
In  CoaBeter  v.  Anderson,  3  Vin. 
Abr.  134>  Lord  Macclesfield  said 
that  the  Court  of  Chancery  will 
not  relieve  when  the  matter  has 
been  eiLamined  by  another  court 
that  had  jurisdiction,  unless  the 
equity  be  that  some  matter  of 
fraud  in  the  award  has  come  to 
the  knowledge  of  the  party  since 
the  former  examination,  which 
did  not  appear  before  the  other 
court. 

(a)  Qatffiretf  v.  Bereher,  3  Vin. 
Abr.  1 39»  seems  to  have  been  a  case 
in  which  the  bill  was  entertained 
by  Lord  King,  notwithstanding 
the  submission  was  under  the 
statute.  It  is  thus  stated:— Bill 
was  for  an  account  and  to  im- 
peach an  award  made  between 
plaintiff  and  defendant  Bercher, 
touching  a  partnership  in  buying 
and  selling  diamonds  in  France, 
in  1719 :  and  the  bill  was  against 
the  arbitrators  as  well  as  the 
party.  Defendant  Bercher  (the 
party)as  to  the  account, &c.,pleads 
the  award,  &c. ;  and  the  arbitra- 
tors as  to  a  discovery  of  several 
particulars  prayed  by  the  bill«  and 
as  to  any  xehef  against  them  plaad 


the  submission,  and  that  by  i 
sent  it  was  made  an  order  of  thia 
Court,  &c.  Lord  QumceUor 
allowed  the  plea  of  the  party  of 
the  award  to  the  account,  &c, 
but  overrukd  the  plea  of  the  ar- 
bitrators as  covering  too  much 
(vis.)  several  particulars  which 
might  tend  to  show  a  partiality, 
&c.  in  their  proceedings,  &c« 
The  report  proceeds  : — Nota  in 
debate  of  the  case,  it  was  argued 
tiut  an  award  made  upon  a  sub- 
mission pursuant  to  the  statute 
W.  III.  could  not  be  set  asid^ 
but  for  partiality  or  corruption 
in  the  arbitrators  complained  of 
within  two  terms  [before  the  end 
of  the  term  next]  after  the  award 
made;  and  in  the  present  case, 
diough  the  act  of  parliament  was 
not  particukiiy  relied  upon,  yet 
it  appeared  that  the  submission 
was  made  an  order  of  this  Court, 
and  that  was  said  to  be  sufficient 
to  bring  it  within  the  statute. 
But  the  bill  was  filed  within  a  few 
days  after,  so  that  no  advantage 
could  be  taken  of  not  complaining 
according  to  the  act  within  two 
terms,  &c. :  and  it  was  urged  that 
though  the  two  terms  do  elapse 
before  any  complaint,  yet  that 
does  not  oust  this  Court  of  juris- 
diction and  power  to  set  the 
award  aside  at  any  time  for  mis- 
behaviour, &c. 

This  case  is  only  an  authority 
for  the  Court  interfering  by  bill, 
provided  the  bill  be  filed  before 
the  expiration  of  the  time  men- 
tioned in  ike  statute.  After  the 
words  in  the  "  Nota"  that  the  bill 
was  filed  within  a  few  days  after 
the  time  menttoaed  in  the  statute 
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ence,  whether  the  submiflBion  under  the  statute  was  to  be  ^     M^ 
made  a  rule  of  the  Court  of 


and  it  was  urged  that  though  the 
two  terms  do  elapse  before  any 
complaint,  yet  that  does  not  oust 
this  Court  of  jurisdiction :  it  is 
said  [in  language  not  very  ac- 
curate] a  case  of  Ward  v.  Walker 
was  cited  by  Mr.  Attorney-Gene- 
ral, of  an  award  to  set  aside 
by  Lord  Macclesfield,  which  had 
been  made  under  a  submission 
a  rule  of  court.  But  Lord  Chan- 
cellor seemed  to  doubt  of,  as 
thinking  the  act  of  parliament 
giving  two  terms,  &c.,  concluded 
all  courts  and  all  manner  of 
equity,  &c.  [See  before,  page 
396.] 

In  Spettiyue  v.  Carpenter,  3  P* 
WDl  361,  8.  C.  Dick.  66,  the 
submission  was  under  the  statute. 
There  were  several  stated  accounts 
between  the  plaintiff  and  the  de- 
fendant, but  the  arbitrator  made 
up  an  account  in  his  own  way, 
although  the  plaintiff  understand- 
ing what  award  the  arbiustor  was 
about  to  make,  desired  him  to 
defer  making  the  award  until  the 
plaintiff  should  know  what  ob- 
jections there  were  against  the 
stated  accounts.  The  submission 
was  confirmed  by  an  order  of  the 
Court  of  Chancery,  [was  made  an 
order  of  the  Court  of  Chancery] 
but  such  confirmation  was  after 
the  award  was  made.  The  bill 
was  brought  to  be  relieved  against 
the  award,  charging  that  the  same 
was  obtained  by  corruption.  For 
the  defendant  it  was  insisted  that 
this  submission  being  confirmed 
by  an  order  of  the  Court  pursuant 
to  the  statute  of  W.  III.,  it  could 
not  be  set  aside  but  for  corruption 
or  some  other  undue  means ;  and 


Ghaneery,  or  of  a  court  of  Rmumaw. 

SwimnuTOH. 

that  in  point  of  time  the  party 

was  confined  to  make  his  com- 
plaint even  as  to  that  before  the 
end  of  the  next  term  after  the 
award  was  made.  Lord  Talbot 
said  that  within  the  act  the  con- 
firmation must  be  prior  to  the 
making  of  the  award.  That  in 
the  case  before  him  it  was  im- 
possible for  the  party  to  apply 
within  a  term  after  the  award 
made,  because  the  submission 
was  not  confirmed  by  an  order  of 
this  Court  until  the  end  of  the 
next  term  after  making  the  award. 
That  with  respect  to  the  reasons 
allowed  by  the  act  for  setting 
aside  the  award,  they  were  cor- 
ruption or  other  undue  means. 
Now  it  was  acting  unduly  to  pro- 
ceed in  maiung  the  award  when 
the  plaintiff  had  desired  to  be 
heard  against  the  arbitrator  de- 
termining in  contradiction  to  so 
many  stated  accounts :  and  for- 
asmuch as  there  seemed  to  be 
just  ground  for  the  plaintiff  to 
desire  to  be  heard,  and  in  regard 
it  would  be  difficult  to  assign 
a  reason  for  rejecting  so  many 
stated  accounts,  so  lately  allowed 
and  passed  between  both  the  sub- 
mitting parties,  the  Court  set 
aside  the  award  with  costs. 

The  student  will  remark  that 
it  does  not  appear  whether  Lord 
Talbot  would  have  considered 
that  the  filing  of  a  bill  was  the 
proper  mode  of  proceeding,  sup- 
posing the  submission  had  been 
made  a  rule  of  the  Court  of  Chan- 
cery before  the  end  of  the  time 
prescribed  by  the  statute. 
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Qneition 
whether  Har^ 
court  Y.  Rami' 
bottom,  MS. 
Cases,  and  1 
Jac.  &  Walk. 
505,  can  be  pro- 
perly placed 
under  the 
present  head. 


common  law.  It  might  be  admitted  that  if,  where  the 
reference  was  imder  the  statute  and  the  submission  was 
made  a  rule  of  a  court  of  common  law,  you  could  only  set 


In  Harcourt  v.  Ram^ttom, 
MS.  Cases,  S.  C.  1  Jac.  &  Walk. 
505,  the  plaintiff  was  largely  in- 
debted to  the  defendants,  and  in 
1815  bad  entered  into  an  agree- 
ment to  convey  to  them  certain 
estates,  considerably  incumbered, 
upon  trust  to  sell  the  same  for 
payment  of  the  amount  of  the 
debt.  There  was  a  cause  and  a 
cross  cause  in  this  court  respect- 
ing this  agreement.  After  some 
proceedings  it  was  agreed  between 
the  plaintiff  and  the  defendants 
that  all  matters  in  difference 
should  be  referred  to  the  arbitra- 
tion of  Mr.  Cook,  who  was  to 
ascertain  the  amount  of  the  debt, 
and  after  the  award  the  estates 
were  to  be  sold  to  pay  such 
amount.  In  case  any  thing 
should  happen  to  prevent  Mr. 
Cooke  from  acting,  Mr.  Montagu 
and  Mr.  Rose  were  to  name  an 
arbitrator  in  his  place.  The  sub- 
mission was  to  be  made  a  rule  of 
the  Court  of  Chancery.  The 
submission  was  made  a  rule  of 
the  Court  of  Chancery  accord- 
ingly. Mr.  Cooke  being  abroad, 
Mr.  Cullen  was  nominated  to  act 
as  the  arbitrator  in  his  place. 
The  plaintiff  being  dissatisfied 
with  the  proceedings  of  the  arbi- 
trator revoked  the  agreement  to 
refer.  Mr.  Cullen  nevertheless 
made  his  award,  fixing  the  amount 
due  from  the  plaintiff  to  the  de- 
fendants at  a  sum  exceeding 
30,000^.  The  defendanU  were 
about  to  sell  the  esutes  for  pay- 
ment of  this  amount  when  the 
present  bill  was  filed.  The  bill 
complained  of  the  proceedings 


under  the  reference  and  insisted 
that  the  arbitrator's  authority  was 
determined  by  the  revocation,  and 
it  prayed  that  the  award  might 
be  set  aside  and  an  injunction 
against  the  sale  of  the  estates. 
An  injunction  had  been  obtained 
ex  parte  and  this  was  a  motion  to 
dissolve  it.  Lord  Eldon  said  the 
question  was  whether  this  ex 
parte  injunction  to  restrain  the 
sale  of  the  estates  ought  to  be 
continued.  He  then  minutelj 
examined  all  the  transactions 
between  the  plaintiff  and  the  de- 
fendants commencing  in  the  year 
1811,  and  said  that  it  might  be  a 
hardship  on  the  plaintiff  that  the 
estates  should  be  sold,  as  they 
were  greatly  incumbered,  and  it 
was  plain  that  they  could  not  be 
brought  to  an  advantageous  sale. 
He  was  by  no  means  clear  that 
the  Court  would  have  compelled 
the  plaintiff  to  perform  the  award. 
But  the  plaintiff  had  put  it  out  of 
the  power  of  the  Court  to  assist 
him.  He  had  revoked,  or  at 
least  endeavoured  to  revoke,  the 
submission;  as  to  the  effect  of 
what  had  been  done  in  that  re- 
spect he  would  say  nothing.  Hav- 
ing done  so,  how  could  the  plain- 
tiff come  to  the  Court  for  relief  ? 
He  had  broken  his  engagement. 
He  ought  to  have  gone  on  under 
the  reference.  Such  a  person 
was  not  entitled  to  any  indul- 
gence, and  the  Court  ought  not 
to  interfere  to  prevent  the  sale 
under  such  circumstances.  He 
did  not  mean  to  say  that  he 
would  not  prevent  the  defendants 
from   taking  advantage   of  any 
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the  award  aside  by  a  summary  application  in  the  matter  of 
award ;  that  bo  where  the  reference  was  under  the  statute,  hbmino  v. 
and  the  submission  was  made  a  rule  of  the  Court  of  Chan-  Swinnbeton. 
eery,  you  could  only  set  aside  the  award  by  a  summary  ap- 
plication in  the  matter  of  the  award.    That  it  was  not, 


mistake  there  might  be  in  the 
proceedings.  But  then  a  fair 
offer  ought  to  be  made.  What 
was  then  asked  of  him  was  that 
in  June  1820  he  should  put  the 
plaintiff  and  the  defendant  in 
the  same  situation  as  they  were 
in  1815.  There  was  no  affidavit 
of  the  plaintiff  admitting  or  ac- 
knowledging what  was  due. 
Every  thing  was  to  be  left  in  its 
former  state  of  uncertainty.  Un- 
less there  was  some  offer  the 
Court  could  not  interfere.  No 
terms  being  offered,  an  order  was 
made  to  dissolve  the  injunction. 

Neither  the  manuscript  nor 
the  printed  report  contains  any 
notice  of  the  objection  to  a  pro- 
ceeding by  biU  to  set  aside  an 
award  made  a  rule  of  the  Court 
of  Chancery.  But  the  revocation 
was  a  peculiarity  in  the  case,  and 
it  may  be  doubted  whether  it 
can  be  properly  placed  under  the 
present  head. 

Now  by  3  &  4  Will.  IV.  c.  42, 
8.  39,  in  such  a  case  the  agree- 
ment to  refer  cannot  be  revoked 
without  leave  of  the  Court. 

The  student  should  be  informed 
that  notwithstanding  the  language 
of  Lord  Talbot  in  Spettigue  v. 
Carpenter,    (see     before,     page 
Court  after  40/,)   it   has  been  long  settled 
^paW-   tiu^t  ^0  submission  may  be  made 
the  award.  ^  '^^  ^^  court  after  the  publica- 
tion of  the  award.    Lord  Eldon 
has  said,  6  Ves.  10,  that  he  did 
not  think  that  the  case  of  Sjie/- 


The  sab- 
miBsion 
maybe 
made  a 
rale  of 


iigw  V.  Carpenter  did  necessarily 
decide  this  point,  that  the  sub- 
mission could  not  be  made  a  rule 
of  court  after  the  publication  of 
the  award.  He  does  not  appear 
to  have  been  aware  of  the  report 
in  Dickens.  Dickens  says  the 
award  was  made  on  the  7th  of 
Oct.  1731,  and  that  the  submis- 
sion bonds  were  made  an  order  of 
court  the  9th  of  Nov.  1732,  and 
that  Lord  Talbot  said  it  was  not 
within  the  statute  to  make  a  bond 
of  submission  an  order  of  court 
after  the  award  was  made.  And 
therefore  he  decreed  that  the 
award  should  be  set  aside  and 
the  submission  bond  be  delivered 
up  to  be  cancelled,  and  that  all 
proceedings  at  law  on  the  bond 
or  under  the  order  of  the  9th  of 
Nov.  1732  should  be  stayed. 

Amongst  other  cases  showing 
that  it  has  long  been  settled  that 
the  submission  may  be  made  a 
rule  of  court  after  the  publication 
of  the  award,  see  Pownall  v.  King, 
6  Ves.  10 ;  Fetherstone  v.  Cooper, 
9  Ves.  67;  and  Smith  v.  Symes,  5 
Madd.  74.  In  Letois  v.  Eley,  1 
C.  P.  Coop.  501,  where  after 
arbitrators  had  published  their 
award  there  was  a  motion  that 
pursuant  to  the  agreement 
between  the  parties  the  submis- 
sion might  be  made  a  rule  of 
court.  Sir  John  Leach  said — there 
are  some  old  decisions  that  you 
cannot  do  this  after  the  award; 
but  the  recent  authorities  are  the 
other  way. 
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however,  requisite  for  him,  as  he  had  already  said,  to 
consider  whetiier,  where  the  subraiBsion  under  the  statute 
was  actnally  made  a  rule  of  a  court  of  common  law, 
ihe  jurisdiction  of  this  Court  was  taken  away ;  nor  was 
it  necessary  for  him  to  consider  whether,  where  the  sub- 
mission under  the  statute  was  actually  made  a  rule  of  the 
Court  of  Chancery,  a  party  might  not,  if  he  thought  fit, 
file  his  bill  to  set  aside  the  award  instead  of  making  a  sum- 
mary application.  That  he  should  decide  the  case  upon  an- 
other ground.  Here  all  rested  in  agreement.  The  submis- 
sion had  not  been  made  a  rule  of  court,  and  the  jurisdiction 
of  the  court  over  the  award  was  not  therefore  taken  away  (a). 
The  demurrer  must  be  overruled. 


Former  doc- 
trine that  the 
Court  had  juris- 
diction where 
the  sabmiision 
had  not 
actnaUybeen 
made  a  mle  of 
Court  under 
the  statute. 


(a)  In  Steff  v.  Andrews,  2 
Madd.  6,  there  was  a  bill  to  set 
aside  an  award,  and  for  an  in- 
janctioD — the  arbitrator  havinf( 
mistaken  a  plain  point  of  law. 
The  defendant  pleaded  the  agree- 
ment of  the  parties  that  the  sub- 
mission to  the  award  should  be 
made  a  rule  of  the  Court  of  Com- 
mon Pleas.  Sir  Thomas  Plumer 
said  that  a  mere  submission  to 
make  an  award  a  rule  of  court  is 
unimportant,  unless  it  actually 
was  made  a  rule  of  court.  That 
if  it  was  made  a  rule  of  court  this 
Court  could  not  act.  The  juris- 
diction would  be  transferred  to 
the  court  in  which  the  submis- 
sion was  made  a  rule.  But  if  the 
submission  was  not  acted  upon, 
no  other  court  acquired  jurisdic- 
tion. No  process  of  contempt 
lay.  It  was  the  same  as  if  no 
such  submission  had  been  made. 

In  Goodman  v.  Sayers,  MS. 
Cases;  8.  C.  2  Jac.  &  Walk. 
249>  differences  arose  between  the 
plaintiff  and  the  defendant  Say- 
ers  as  to  certain  partnership  trans- 
actions, which  they  agreed  to 
refer  to  the  arbitration  of  the  de- 


fendants Newland  and  Cooper 
and  one  Hobbs,  and  it  was  agreed 
that  the  submission  should  be 
made  a  rule  of  the  Court  of 
Queen's  Bench.  The  submission 
was  not,  however,  made  a  rule  of 
the  Court  of  Queen's  Bench. 
There  was  a  question  of  a  cargo 
which  the  defendants  Newland 
and  Cooper  thought  they  ought 
to  entertun.  The  other  arbi- 
trator, Hobbs,  differed  from  them. 
The  defendants  Newland  and 
Cooper  proceeded  to  make  the 
award  alone,  and  they  signed  it 
without  giving  notice  to  Hobbs, 
and  by  it  they  directed  the  plain- 
tiff to  pay  to  the  defendant  Bay- 
ers a  sum  of  money.  The  plain- 
tiff having  refused  to  comply 
with  the  award,  the  defendant 
Bayers  commenced  an  action 
against  him  upon  the  arbitration 
bond,  and  thereupon  the  plaintiff, 
being  informed  by  his  solicitor 
that  he  had  no  remedy,  paid  the 
money.  The  bill  imputed  par- 
tiality and  misconduct  to  the  de- 
fendants Newland  and  Cooper, 
and  prayed  that  the  award  might 
be  set  aside  and  that  the  defend- 
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The  defendant  appealed  from  the  order  ovemtling  the   ,     ^^^'     ^ 
demurrer.  Hxmuto  v. 

For  the  appellant  it  wae  said  that  the  Vice-Chancellor 
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ant  Sayors  miKht  be  restrained 
from  nMtkiag  the  sabmiasbn  a 
rule  of  court.     The  three  arbi- 
trators and  other  penons  were, 
at  fipreat  length  examined  as  wit- 
neetes  upon  the  merits.    At  the 
hearing  of  the  causa  it  was  said 
on  the  part  of  the  plaintiff,  that  in 
the  late  cases  before  Lord  Eldon 
the  award  had  been  made  a  rule 
of  court — ^bnt  that  in  the  present 
case  the  award  had  not  been  made 
a  rule  of  court,  and  therefore  no 
difficulty  arose  from  the  statute. 
That  the  statute  did  not,  in  cases 
in  which  the  award  had  not  been 
made  a  rule  of  court,  interfere 
with  the  equitable  jurisdiction. 
On  the  part  of  the  defendant  no 
objection    seems   to   have  been 
raised  by  reason  of  the  agreement 
that  the  submission  should   be 
made  a  rule    of   the  Court    of 
King's     Bench.      Sir    Thomas 
Plnmer  examined  all  the  &cts  of 
the  case  in  the  detail  usual  with 
him.     He  said  that  in  letting  in 
evidence  of  the  merits  he  never 
permitted  it  for  the  purpose  of 
showing  what  the  merits  were: 
but  only  so  far  as  such  evidence 
might  tend  to  prove  such  a  case 
of  misconduct  on  the  part  of  the 
arbitraton   as   would    give    the 
Court  jurisdiction.    He  thought 
the  question  as  to  the  cargo  was 
properly  entertained  by  the  arbi- 
traton.    He  thought  the  defend- 
ants Newland  and  Cooper  did  not 
act  irregularly  under  Uie  circum- 
stances in  not  citing  Hobbs  when 
they  met  to  sign  their  award. 
The  voluntary  payment  he  was  of 
opinion  was  sufficient  to  predude 


the  plaintiff  from  relief  in  this 
court.  He  could  aee  no  reason 
to  impute  to  the  arbitrators,  the 
defendants  Newland  and  Cooper, 
corruption,  partiality,  or  any 
other  misconduct.  On  the 
ground  of  jurisdiction  he  thought 
the  Court  was  precluded  from 
inquiring  into  the  merits.  The 
bill  was  dismissed. 

In  Anon.  y.MiUi,  17  Ves.  419, 
a  case  prior  to  the  two  cases  just 
stated,  a  bill  was  filed  to  set  aside 
an  award  made  under  the  statute. 
The  bill  alleged  misconduct  of 
the  arbitraton  in  not  giving  time 
for  the  examination  of  the  wit- 
nesses, and  also  an  excess  of  au- 
thority upon  the  face  of  the 
award.  After  the  bill  was  filed 
the  submission  was  made  a  rule 
of  the  Court  of  King's  Bench. 
The  plaintiff  moved  for  an  in- 
junction. Sir  Samuel  Romilly 
was  one  of  the  counsel  in  support 
of  the  motion.  It  was  said  for 
the  plaintiff  that  an  objection 
would  be  taken  to  the  jurisdic- 
tion upon  the  authority  of  some 
cases  recently  decided.  But  that 
in  those  cases  the  reference  had 
been  made  a  rule  of  the  court  of 
law  before  the  bill  filed.  In  that 
instance  that  was  done  after  the 
bill  filed  for  the  mere  purpose  of 
ousting  the  jurisdiction,  which, 
having  once  attached  by  the 
laches  of  the  defendant  omitting 
to  make  the  award  a  rule  of  court, 
could  not  be  affected  by  any  sub- 
sequent act.  The  case  was  de- 
cided by  Lord  Eldon  upon  an- 
other ground. 
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1846.  had  proceeded  upon  the  grounds  he  bad  taken  in  Nichols 
Hbminov.  v.  Roe  {a).  That  decision  had  been  overruled  by  Lord 
SwiNNBETON.  Bfougham,  who  had  expressly  determined  that  it  made 
no  difference,  that  the  bill  was  filed  before  the  submission 
was  made  a  rule  of  court.  His  Lordship  was  clearly  of 
opinion  that  the  jurisdiction  of  every  court  was  excluded, 
except  that  of  which  the  submission  was  to  be  made  a  rule. 
That  the  plaintiff,  if  he  had  any  ground  for  setting  aside 
the  award,  should  have  immediately  made  the  submission 
a  rule  of  this  Court  under  the  statute,  according  to  the 
agreement,  and  then  he  might  in  due  time  have  applied 
by  motion  to  this  Court  in  the  matter  of  the  award. 
That  was  the  proper  mode  of  proceeding  when  the 
submission  was  agreed  to  be  made  a  rule  of  this  Court 
imder  the  statute.  That  it  was  true  that  Lord  Rosslyn 
had  in  Lord  Lonsdale  v.  Littledale  (b)  said  that  the 
jurisdiction  of  this  Court  by  bill  was  not  baired  by  a 
reference  under  the  statute,  even  where  the  submission  was 
a  rule  of  a  court  of  common  law.  But  that  was  an  extra-judi- 
cial dictum.  That  the  reference  there  was  by  an  order  of  the 
Court  of  King^s  Bench  in  an  action  there  depending.  The 
arbitrator  was  substituted  for  the  jury.  It  was  not  under 
the  statute.  That  since  Lord  Rosslyn^s  time  it  had  been 
determined  that  the  jurisdiction  of  this  Court  was  taken 
away.  Lord  Eldon  in  Nichols  v.  Chalie  (c)  had  nearly 
overruled  Lord  Rosslyn's  dictum,  and  in  Gwinett  v.  Banis- 
ter {d)  he  overruled  it  altogether.  That  it  had  been  inti- 
mated that  another  point  would  be  made  on  the  part  of 
the  respondent,  which  had  not  been  made  in  the  court 
below.  It  had  been  intimated  that  it  would  be  argued 
that  the  Court  of  Chancery  was  not  a  court  of  record 
within  the  meaning  of  the  statute.  A  reference  to  two 
cases,  Pownall  v.  King  (e),  and  in  the  matter  of  Joseph 
and  Webster  (/),  would  show  that  no  such  point  could  be 
sustained. 

(a)  5  Sini.l56;3M7l.&K.441.  (d)  J4  Vcs.  530. 

(ft)  2  Vea.  J.  451.  (e)  6  Ves.  10. 

(c)  14  Ves.  265.  (/)  1  Ru88.  &  Myl.  496. 
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For  the  respondent  it  was  contended  that  the  Vice-        1846^ 
Chancellor  was  right,  the  submission  not  having  been  hbminov. 
made  an  order  of  Court.    That  the  Court  of  Chancery  is  Swihnbrtok. 
not  a  court  of  record  within  the  meaning  of  the  statute, 
a  point  that  was  not  made  before  the  Vice-Chancellor. 
Besides,  why  should  not  the  Court  exercise  its  jurisdic- 
tion in  cases  under  the  statute,  as  well  as  in  cases  not 
under  the  statute!    At  all  events  the  agreement  being 
that  the  submission  should  be  made  a  rule  not  of  a  court 
of  common  law,  but  of  the  Court  of  Chancery,  a  party 
aggrieved  by  the  award  was  not  compelled  to  apply  in 
a  summary  way  under   the   statute,   but    might,  if  he 
thought  fit,  file  a  bill. 

Mr.  James  Parker^  Mr.  Rolt^  Mr..  Wright^  and  Mr. 
Danielle  were  the  counsel  engaged. 

The  Lord  Chancbllor  said  the  question  was  whether  the 
Court  had  any  jurisdiction  to  interfere  by  way  of  bill.  The 
reference  was  not  by  order  of  the  Court  in  the  suit,  but  it 
was  by  the  agreement  of  the  parties  out  of  the  suit.  That 
although  it  was  agreed  that  the  submission  should  be  made 
a  rule  or  order  of  this  Court,  in  which  the  suit  was  pending, 
yet  it  might  equally  have  been  agreed  that  it  should  be 
made  a  rule  or  order  of  a  court  of  common  law.  The  re- 
ference was  therefore  under  the  statute.  The  reference 
was  not  under  an  order  of  this  court  in  the  cause.  The 
question  was  whether  under  the  circumstances  stated  the 
Court  had  by  bill  any  jurisdiction  over  the  award.  That 
he  regretted  that  he  had  only  been  fumiBhed  with  a  note, 
apparently  very  imperfect,  of  the  ground  of  the  Vice- 
Chancellor's  decision.  The  counsel  at  the  bar,  too,  was 
not  able  to  supply  any  of  the  defects  of  that  note.  That 
as  far  as  he  could  understand  the  note  of  the  Vice-Chan- 
cellor'^s  judgment,  his  Honour  had  proceeded  upon  the 
ground  that  when  the  bill  was  filed  and  when  the  demurrer 
was  argued,  the  defendant  had  not  made  the  submission  a 
rule  of  the  Court,  as  by  the  agreement  he  was  at  liberty  to 
do.    But  such  ground  had  been  determined  in  this  branch 

s  E 
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ift^'  of  the  court  to  be  insufficieiit.  It  was  the  very  ground 
Hbm iNa  «.  upon  which  the  V iee-ChanceUor  had  gone  in  the  case  of 
SwiKKSBTON.  j^j^i^  V,  Bae(a).  In  Nichols  v.  Boe  the  Vice-Chan- 
eellor  had  dissented  from  the  preyioua  decisions  of  Sir 
John  Leach  in  Dauis  v.  Getty  (b)^  and  Dawson  v.  Saditr(c). 
But  the  case  of  Nichols  v.  Roe  came  before  Lord  Brougham 
upon  appeal  (eQ.  Lord  Brougham  specially  noticed  this 
circumstance  of  the  bill  being  filed  before  the  submission 
was  made  a  rule  of  Court — indeed  it  was  the  point  in  the 
case.  Lord  Brougham  said  he  did  not  think  that  thai 
circumstance  made  any  material  diffiarence,  and  that  the 
mere  filing  of  a  bill  could  not  be  held  to  destroy  the  force 
of  the  statutory  provision,  more  particularly  as  the  party 
filing  the  bin  might  any  moment  have  applied  to  the  court 
of  which  the  submission  was  to  be  made  a  rule  or  order. 
He  might  himself  have  made  the  submission  a  rule  of  court, 
and  then  have  moved  to  set  aside  the  award.  It  had  been 
established  upon  appeal,  that  Uie  filing  of  the  bill  before  the 
submission  is  made  a  rule  of  Court  is  of  no  consequence. 
That  it  was  not  to  be  expected  that  the  Court  would  go 
back — that  it  would  re-open  such  a  matter,  especially  where 
there  did  not  appear  to  be  any  reason  for  disputing  the 
accuracy  of  the  decision.  That  it  was  a  decision,  which  had 
always  appeared  to  him  to  be  right.  That  he  certainly 
should  say  nothing  to  shake  it.     He  should  not  disturb  a 

(a)  5  Sim.  156.  the  Court  would  do,  where  the 

(6)  1  Sim.  &  Stu.  411.  sabmienon  wm  not  made  a  rule 

(c)  1  Sim.  &Stu.  637.— Dam  v.  of  the  Ck>urt  of  King's  Bench 

Qetty  and  Dawson  v.  Sadler — ^The  within  due  time.    The  marginal 

student  shonld  first  read  the  mar-  abstract  of  Daois  v.  Getty  solves 

gioal  abstract  of  the  latter  case,  that  question.    According  to  that 

and  then  the  marginal  abstract  of  marginal  abstract  the  Court  of 

the  former  case.    According  to  Chancery  has  no  jurisdiction  to 

the  marginal  abstract  of  JDaio^on  relieye  against  the  award,  although 

T.  Sadler,  an  injunction  to  stay  the  submission  has  not  been  made 

proceedings  on  an  award  was  re»  a  rule  of  the  court  of  common  law 

fused,  where  the  submission  was  within  the  time  limited  by  the 

within  due  time  made  a  rule  of  statute, 

the    Court    of    King's    Bench.  (d)  3  Myl.  &  K.  431. 
This  left  open  the  question  what 


temp:  lord  cottbnham. 
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doctrine  which  he  appioved — and  in  his  opinieo  the  Vio^ 
Chancellor,  whatever  he  might  have  thought  before,  ought  HmumBP* 
to  have  followed  it.  It  was  the  decision  of  this  branch  of 
the  Court  upon  appeal  against  his  own  order.  The  Court  of 
Chaneerj  then  has  no  jurisdiction  whatever  over  an  award 
under  the  statute,  akbough  the  bill  be  filed  before  the  sub* 
mission  is  made  a  rule  of  court.  A  second  point  that  had 
been  raised  was  that  the  court  was  not  a  court  of  record 
within  the  meaning  of  the  statute.  It  was  not  always  safe 
for  a  judge  to  trust  to  his  first  impressions :  but  he  was 
very  much  surprised  to  find  such  an  objection  raised.  The 
court  might  not  be  a  court  of  record  in  a  strict  sense  on 
the  equity  side — that  had  been  often  said — although  it 
was  a  court  of  record  on  the  common  law  side  (a).  But 
the  question  was  whether  the  statute  nevertheless  did  not 
comprehend  the  court  under  the  description  of  courts  of 
record  (&).     The  second  section  of  the  statute  could  not 


(a)  In  the  Fourth  Institute 
Lord  Coke  states  that  the  ex- 
traordinary Court  in  Chancery, 
proceeding  according  to  the  rule 
in  equity  by  English  bill,  is  no 
court  of  record.  And  in  his 
Second  Institute,  in  eommentiDg 
upon  the  statute  of  28th  Edward 
I.  Articuli  super  Chartas,  which 
enacts  that  the  Chancdlor  and 
the  justices  shall  follow  the  King, 
so  that  he  may  have  at  aU  times 
near  unto  him  some  sages  of  the 
law,  who  should  be  able  duly  to 
order  all  such  matters  as  should 
come  unto  the  court  at  all  times 
when  need  should  require, — Lord 
Coke  says  some  have  supposed 
that  at  the  making  of  this  statute 
the  Chancdlor  held  a  court  of 
equity,  and  that  the  judges  in 
this  act  named  attended  on  the 
King  to  dedde  matters  of  law, 
and  the  Chancellor  attended  on 
him  to  decide  matter  of  equity. 

B  B 


But  it  was  mainly  opposed  that 
at  this  time  in  questbn  the  Chan- 
cellor had  no  court  of  equity, 
but  only  a  court  of  record  of  or- 
dinary jurisdiction  according  to 
the  course  of  the  common  law. 

The  author  will  return  to  this 
subject  on  some  future  occasion. 
The  subject  is  a  favourite  one, 
and  would  lead  him  too  far  in  a 
case  in  which  the  reader  will  pro- 
bably think  he  has  been  already 
sufficiently  discursive* 

(b)  The  order  making  the  sub- 
mission a  rale  of  court  under  the 
statute  is  drawn  up  on  the  equity 
side  of  the  Court  of  Chancery. 
The  following  is  the  form  of  the 
order: — ^Vice- Chancellor  Knight 
Bruce,  Saturday,  1  st  August,  1 846. 
In  the  matter  of  the  Reverend  Lus- 
combe  Clarke,  deceased.  Upon 
motion  this  day  made  unto  this 
Court  by  Mr.  Bird  of  counsel  for 
Mary  Clarite,  widow:  and  upon 
2 


Form  of  order 
making  sub- 
mifltion  a  rule 
of  the  Court  of 
Chancery  under 
the  tUtute. 
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1846.  be  reconciled  with  the  first  section,  if  the  construction, 
Hbmino  9.  which  was  contended  for,  were  adopted,  that  the  Court  of 
Chancery  as  an  equity  court,  did  not  come  under  the 
description  of  courts  of  record.  The  cases,  however,  that 
had  been  cited  in  the  matter  of  Jouph  and  Webster  (a)  and 
Pawnall  v.  King  (&),  settled  the  question  (c).  The  Court 
of  Chancery  on  the  equity  side,  notwithstanding  in  one 
view  it  might  not  be  considered  a  court  of  record,  was 
nevertheless  a  court  of  record  within  the  meaning  of  the 
statute.  A  third  point  had  been  made  on  behalf  of  the 
respondent,  that  assuming  that  the  Vice-chancellor  had  been 
wrong,  which  he  unquestionably  was,  in  holding  that  there 
was  jurisdiction  from  the  circumstance  of  the  submission 
not  having  been  made  a  rule  of  court,  and  that  the  re- 
spondent was  wrong  in  the  point  that  this  court  was  not  a 
court  of  record  within  the  meaning  of  the  statute,  yet  that 
there  was  no  reason  why  the  Court  should  not  exercise  its 
jurisdiction  in  cases  arising  under  the  statute,  as  it  did  in 
cases  arising  independently  of  the  statute.  An  examination 
of  the  statute  must,  he  thought,  convince  any  one  that  this 
assertion  could  not  be  supported.    The  language  might  be 

producing  an  agreement,  bearing  Ugue  v.  Carpenter,  3  P.  WiU.  361 ; 

date  the  16th  day  of  July,  1846,  Hareourt  v.  Ram$bott<nn,  1  Jac. 

and  signed  by  Mary  Clarke,  widow,  &  Walk.  505;  Lewis  v.  Eley,  1 

and  Henry  Arnaud  Clarke  —  it  C.  P.  Coop.  501,  and  Harvey  y, 

waa  prayed  that  the  same  agree-  SheUon,  7  Beav.  464.    Knog  v. 

ment  may  be  made  an  order  of  Simmtmde,  3  Bro.  C.  C.  358,  S.  C; 

this  Court,  and  be  observed  and  1  Ves.  Jon.  369,  has  sometimes 

performed  by  all  parties  thereto,  been  cited  to  show  that  the  Court 

according  to  the  tenor  and  true  of  Chancery  is  a  court  of  record 

meaning  thereof,  which  is  ordered  within  the  meaning  of  the  statute 

accordingly,  Mr.  Whitmarsh  of  of  William.    But  a  mannscript  in 

counsel  for  the  said  Henry  Arnaud  the  author's  possession  shows  that 

Clarke,  consenting  thereto.  the   reference  there   took  place 

(a)  1  Russ.  &  Myl.  496.  under  an  order  in  the  cause  dated 

(6)  6  Ves.  10.  13th  March,  1790,  referring  the 

(c)  See  also  amongst  other  cases  matters  in  question  in  the  cause, 

Webgter  v.  Bishop,  2  Vem.  444,  and  all  other  matters  in  difference 

S.  C.Prec.inCh.223;  Oo^lfrejfv.  between  the  parties,  to  the  late 

Bereher,  3  Vin.  Abr.  139 ;  Spet^  Master  Coz,  then  at  the  bar. 
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inaccurate,  as  had  been  more  than  once  observed  (a\  but  1B40. 
it  was  impossible  not  to  see  that  it  was  the  intention  of  Hbking  v. 
the  act  that  the  award  should  be  set  aside  only  by  that  Swinwbatok. 
court  of  which  the  submission  had  been  made  a  rule.  That 
there  was  a  period  when  that  was  doubted  (b) :  but  the  point 
had  come  before  Lord  Eldon  several  times,  and  had  ulti- 
mately been  decided  by  him  upon  the  construction  of  the 
statute.  The  notion,  therefore,  that  had  once  prevailed 
that  the  jurisdiction  of  the  Court  was  not  barred  by  a 
reference  under  the  statute,  had  long  since  been  determined 
to  be  incorrect.  But  then  it  was  said  that  the  agreement 
for  the  reference  being  that  the  submission  should  be  made 
a  rule,  not  of  a  court  of  common  law,  but  of  the  Court  of 
Chancery,  the  plaintiff  was  at  liberty  to  apply  te  the  Court 
in  a  summary  way  under  the  statute,  or  to  file  a  bill--^ 
that  a  party  dissatisfied  with  the  award  had  those  two 
courses.  It  might  formerly  have  been  thought  so  (c). 
But  it  was  obvious  that  the  practice  of  the  Court  with 
reference  to  awards  under  the  powers  of  the  statute  had 
undergone  a  change.  It  was  now  clear  that  the  juris> 
diction  was  altogether  excluded  where  the  submission  was 
te  be  made  a  rule  of  a  court  of  common  law ;  and  it  was 
more  consistent  with  principle  te  hold  that  it  was  equally 
excluded  where  it  was  to  be  made  a  rule  of  this  Court, 
unless  exercised  in  the  manner  prescribed — ^pointed  out  by  the 
statute.  The  statute  provided  the  remedy  for  setting  aside 
an  award,  which  was  made  under  it.  The  complaint  must  be 
made  in  the  court  of  which  the  submission  was  made  a  rule, 
and  if  the  submission  was  made  a  rule  of  the  Court  of  Chan- 
cery, the  complaint  must  not  be  by  bill.  At  all  events  he 
should  so  hold  in  a  case  like  the  present,  in  which  all  the 
questions  raised  might  as  conveniently  and  effectually  have 

(a)  Lord  Eldon  said,  14  Ves.  barred  by  a  reference  under  the 

533»  that  this  part  of  the  act  of  statute. 

parliament  is  expressed  in  very         (c)  See  before,  pages  406— 408, 

singular  terms.  cases  in  which  the  submission 

(ft)  See  before,  pages  394 — 398,  having  been  made  a  rale  of  the 

the  old  doctrine  that  the  jarisdic-  Court  of  Chancery  a  bill  has  been 

tion  of  courts  of  equity  was  not  filed  to  set  aside  the  award. 
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been  disenssed,  if  the  plaintiff,  instead  of  filii^  a  bill,  had 
made  the  submission  a  rule  of  the  Court  according  to  the 
articles  of  agreement,  and  then  applied  to  set  aside  the 
award.  Whether  a  case  might  ever  aribe  of  such  a  nature, 
that  a  bill  would  not  be  an  improper  mode  of  proceedii^, 
need  not  now  be  considered ;  it  was  enough  that  the  pre- 
sent was  not  that  case.  The  decision  of  the  Vice-Chan- 
cellor OTemiling  the  denmrrer  must  be  reversed  and  the 
demurrer  must  be  allowed. 


gomtryf. 
Buekley, 

JodreU  MSS.* 

Question 
ifbether  new 
matter  dis- 
coYered  wiU 
affect  an  award 
as  it  will  a  de- 
cree upon  a  biU 
of  review. 

*  See  Lord 
Campbell's 
Lives  of  the 
Chancellors, 
Vol.  V.  page  60. 


Plea  of  an  award.  Lord  Chancellor  [Hardwicke] — I  will  not 
say  that  in  no  case  whatever  new  matter  discovered  after  the 
award  will  not  affect  it.  But  I  do  not  know  anj  case  where 
it  has  been  allowed.  An  award  differs  from  a  decree  in  this 
respect.  A  decree  is  compulsory — the  parties  cannot  bring 
their  cause  on  or  delay  it  as  they  please  before  a  court.  But  an 
award  is  the  judgment  of  judges  of  the  parties  own  choosiog^ 
and  they  need  not  submit  till  fully  approved  of  the  merits  of 
their  case,  and  if  they  do,  it  is  their  own  fault.  But  justice 
in  courts  must  be  done  in  its  course,  and  neither  party  can 
prevent  it.  It  seems  therefore  of  dangerous  consequence  to  say, 
in  general,  that  new  matter  discovered  wiU  affect  an  award, 
as  it  will  do  a  decree  upon  a  bill  of  review.  I  will  not  therefore 
determine  this  general  question  ;  for  there  is  no  oooasion,  it 
appearing  that  the  papers  relied  on  were  known  at  the  time 
when  the  award  was  made.  Plea  allowed. — Lord  Montgomery 
V.  Buckley^  L.  C.  March,  1745. 


O^oiMJkfly  V. 
ColUnt. 

Practice,  which 
formerly  pre- 
vailed, of  filing 
exceptions  to 
awards. 


Lord  Eldon. — A  reference  to  an  arbitrator  is  voluntary.  The 
order  for  it  is  by  consent.  It  divests  the  Court  of  jurisdiction, 
except  in  certain  events.  The  error  of  the  arbitrator  is  not  the 
error  of  the  Master,  the  officer  of  the  Court,  which  the  Court 
is  bound  to  correct.  The  arbitrator  is  more  like  the  Court  than 
like  the  Master.  It  must  be  admitted  that  the  error  of  an 
arbitrator  was  formerly  dealt  with  as  if  it  was  the  error  of  a 
Master.  Whatever  may  have  been  said  to  the  contrary,  it 
is  plain  that  in  some  cases  exceptions  once  lay  to  awards.  In 
those  cases  orders  to  confirm  awards  were  as  necessary  as  to 
confirm  reports.  The  clause  formerly  common  in  orders  of 
reference  that  neither  party  should  take  exceptions,  (the  validity 
of  which  clause  was  however  doubted)  is  a  sufficient  proof  that 
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fonaerly  excq)tions  to  amrds  were  sot  wamnaL      But  the         1846. 
pniotice  of  exceptions  to  ftwaids  has  long  ceaeed.    An  airbitrator  hbmiwo  v. 
is  no  longerregarded  as  tlM  Master.     The  Court  does  not  looAc  SwimrBBvoN. 
upon  -errors  of  the  arbitrator  as  it  looks  upon  enors  of  the 
Master.     It  does  not  consider  itself  bonnd  to  mqanre  into  errors 
of  an  arbitrator,  as  into  errors  of  the  Master.     Henoe  it  has 
discontimied  the  use  of  that  mode  of  proceeding  ftr  the  in- 
▼eetigation  of  the  errors  of  an  arbitrator,  irhiidi  it  naes  fbr  the 
investigation  of  the  errors  of  a  Master.    There  are  no  longer 
receptions  to  an  aiward.    The  practioe  which  formerly  prevailed 
of  filing  snoh  exceptions,  has  been  altogether  diBC0Btin«ed.    Hie 
dissatisfied  partymost  moire  to  set  the  award  aside,  and  he  must, 
m  general,   have  grounds  very  different  from  those  on  which 
exceptions  to  a  Master^s  report  may  be  sostaiaed. — Cmwakoff 
V.  CMim,  L.  C.  July,  1818. 

See  also  Crawshay  v.  Co//tiw,  3  Swanst.  90,  and  1  Wils.  31. 


Lord  Eldon.-^There  is  one  case  in  which  the  Courts  have  not  Nieholt  v. 

considered  themselves  strictly  bound  by  the  language  of  the  ^'**"*' 

statute.     By  the  first  section  of  the  act  the  process  of  the  Court,  t^g  author'B 

of  which  the  submission  is  made  a  rule,  is  not  to  be  stopped,  possewion. 

except  for  misbehaviour  of  the  arbitrators,  and  the  award  was  ^^"^^^ 

•   ,  1  3  «       1       ^    1   *^®  statute  may 

procured  by  corruption  or  other  undue   means.     By  the  2nd  be  set  aside  for 

section  any  arbitration  procured  by  corruption  or  undue  means  mwtake  of  the 

may  be  set  aside,  so  as  complaint  of  such  corruption  or  undue 

practice  be  made  in  a  specified  time.     The  act  is  silent  as  to 

mistake  or  error  of  the  arbitrators,  and  yet  it  is  now  settled 

that  an  award  may  be  set  aside  for  mistake  or  error  if  admitted 

by  the  arbitrators,  provided  the  application  for  setting  aside 

the  award  be  made  in  due   time. — Nichols  v.  Chalie,  L.  C. 

December,  1807. 

See  also  Nichols  v.  Chalie,  14  Yes.  265. 

There  are  numerous  instances  in  which  applications  to  set  Practice  of 

aside  awards  made  rules  of  Court  under  the  statute,  have  been  ^^^^  ^^, 

common  law** 
entertained    by  Courts  of  common  law  upon  other  grounds  to  entertain  ap. 

besides  corruption,  undue  practice,  and  mistake—upon  grounds  ^^?**^JJ**? *** 

similar  to  those  upon  which  applications  to  set  aside  awards  made  rules  of 

in  actions  under  an  order  at  Nisi  Prius  or  a  judge's  order,  are  ^""^  nnderthe 

entertained.    The  writer  is  not  aware  of  any  reported  case  in  gronnds/Smi- 

which  an  application  to  set  aside  an  award  made  a  rule  of  the  l^r  to  those 

upon  which  ap- 
plications to  set 
aside  awards  in  actions  under  an  order  at  Nisi 
Prius,  or  a  judge's  order  are  entertained-^ 
seems  to  be  of  recent  growth. 
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Court  of  Chancery  under  the  statute  has  been  entertained 
upon  anj  grounds  except  those  mentioned  in  the  statute,  or 
the  ground  of  mistake,  either  manifest  upon  the  award,  or 
acknowledged  bj  the  arbitrator.  This  practice  of  the  Courts 
of  common  law  seems  to  be  of  recent  growth.  For  many  years 
after  the  statute  was  passed  those  Courts  would  entertain 
no  application  to  set  aside  an  award  under  its  powers  except 
upon  the  specified  grounds.  In  Jnderscn  v.  Caxeter,  I  Strange, 
301,  the  Court  of  King^s  Bench  seems  to  have  been  unanimous 
in  saying  nothing  was  a  ground  within  the  statute  for  it  to  set 
aside  an  award  but  manifest  corruption  in  the  arbitrators :  that  the 
Court  would  not  unravel  the  matter  and  examine  into  the  justice  and 
reasonableness  of  what  is  awarded.  In  HutekiM  y.  HutMnf, 
Andrews,  297,  the  Court  of  King^s  Bench  said  an  award  could 
not  be  set  aside  unless  it  were  for  fraud  or  corruption  in  the 
arbitrators,  because  to  those  cases  only  the  statute  extended. 
The  motion  was  to  set  aside  an  award,  because  it  appeared 
on  the  face  of  it  not  to  be  final  or  mutual,  and  for  other  defects 
appearing  upon  the  awards.  Chief  Justice  Lee  said  he  re- 
membered this  distinction  to  be  made  by  Mr.  Justice  Powell, — 
that  the  Court  would  not  set  aside  an  award  for  defects  ap- 
pearing upon  the  face  of  it,  but  that  was  a  good  reason  against 
granting  an  attachment  for  refusing  to  perform  it. 


Where  award 
under  agree- 
ment  out  of 
Court,  and  not 
under  statute, 
fraud  of  the 
parties  in- 
terested and 
misconduct  of 
the  arbitrators 
cannot  be 
reached  at  law. 

Question  as  to 
performance  of 
an  award,  in 
pursuance  of 
an  order  of  the 
Court  in  a  cause 
there  depend- 
ing, being  en- 
forced by  the 
Court  without 
the  award  it- 
self being  made 
an  order  of  the 
Court. 


Sir  John  Leach. — Where  an  agreement  of  reference  takes  place 
out  of  Court,  and  there  is  no  clause  that  the  submission  shall  be 
made  a  rule  of  Court,  the  award  not  being  under  the  statute,  fraud 
of  the  parties  interested  in  the  award,  or  misconduct  of  the  arbi- 
trators making  it,  cannot  be  reached  at  law.  You  cannot  plead 
such  fraud  or  misconduct  to  an  action  on  the  award.  Neither 
can  you  in  an  action  on  the  award  go  into  eyidence  to  prove 
such  fraud  or  misconduct. — Ih/er  y.  Dauwm,  V.  C.  April,  1822. 


In  Haggett  v.  WeUh,  MS.  Cases;  S.  C.  1  Sim.  134,  % 
Anthony  Hart  said,  that  the  performance  of  an  award,  in  pur- 
suance of  an  order  of  the  Court  in  a  cause  there  depending,  may 
be  enforced  by  the  Court  without  the  award  itself  being  made  an 
order  of  the  Court.  In  Ortnond  v.  KynnerBletfy  2  Sim.  &  Stu. 
15,  there  was  an  award  under  an  order  in  the  cause  that  a 
certain  sum  should  be  paid  by  the  defendant  to  the  plaintiffs ;  and 
a  motion  was  made  on  the  part  of  the  plaintiffs  that  the  award,  if 
necessary,  might  be  made  a  rule  of  Court,  or  if  not  necessary, 
then  that  the  defendant  might  be  ordered  to  pay  the  sum 
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awarded.    The  registrar  being  consulted  by  the  Court  as  to  the         1846. 


necessity  of  having  the  award  made  a  rule  of  Court,  seemed  to  ^, 
consider  that  it  ought  to  be  so,  as  the  Court  would  not  otherwise  Swinnbrton. 
have  any  record  of  it.  The  motion  was  ordered  to  stand  over 
that  search  might  be  made  for  authorities.  On  a  subsequent  day 
SMey  y.  Safel  before  Lord  Eldon,  March  1812,  and  March, 
1814  was  mentioned,  in  which  the  Court  had  enforced  an  award, 
made  on  an  order  taken  by  consent  (in  a  cause)  for  a  reference^ 
without  the  award  being  made  a  rule  of  Court.  Sir  John  Leach 
said,  that  that  case  was  an  express  authority  that  the  Court 
would  enforce  an  award,  made  by  virtue  of  an  order  of  the  Court 
(in  a  cause),  without  requiring  that  the  award  should  be  first 
made  a  rule  of  Court.  His  Honor  therefore  ordered  payment  of 
the  money  according  to  the  award.  In  Turner  v.  Turner,  MS. 
Cases;  S.  C,  3  Rnss.  494,  there  was  an  order  in  the  cause 
referring  all  matters  in  difference  between  the  parties  to  arbitra- 
tion. The  award  directed  that  the  defendant  should  pay  to  the 
plaintiff  a  sum  of  money.  Upon  a  motion  by  the  plaintiff  that 
the  defendant  should  pay  the  money  in  pursuance  of  the  award, 
and  a  cross  motion  by  the  defendant  that  the  award  might  be  set 
aside,  there  was  a  question  ndsed  as  to  the  necessity  of  making 
the  award  an  order  of  the  Court ;  Lord  Lyndhurst  said  that  it 
was  not  necessary. 

The  ccmrectness  of  the  above  decisions  in  Haggett  v.  WeUh, 
Ormand  v.  Kynnersleg,  and  Turner  v.  Turner,  is  very  doubtful. 
In  Salmon  v.  Oabom,  3  Myl.  &  Keen,  429,  all  matters  in  the 
cause  were  by  an  order  of  the  Court  (in  the  cause)  referred  to  ar- 
bitration. A  petition  was  presented  in  the  cause  for  payment  of 
money  pursuant  to  the  award.  The  award  had  not  been  made  a 
rule  of  Court,  and  a  doubt  being  suggested  by  the  regbtrar  when 
the  petition  came  on  to  be  heard  whether  until  the  award  had  been 
made  a  rule  of  Court,  there  could  be  any  order  for  payment  of  the 
money,  the  petition  stood  over  in  order  that  the  point  might  be 
inquired  into.  Sir  John  Leach,  subsequently,  notwithstanding  his 
attention  was  drawn  to  his  own  decision  in  Ormond  v.  Kynnereleg 
said,  that  the  award  must  be  made  a  rule  of  Court,  for  the  Court 
must  know  judicially  what  the  nature  of  the  award  was,  before  it 
could  act  upon  it  by  directing  the  payment  of  money. 

There  are  few  orders  of  reference  made  in  a  cause,  which  do 
not  contain  a  clause  that  either  of  the  parties  shall  be  at  liberty  to 
apply  to  the  Court  to  have  the  award  of  the  arbitrators  made  an 
order  of  the  Court.  This  clause  is  not  of  modem  introduction. 
It  occurs  in  a  manuscript  copy  of  the  order  in  lAngood  v.  Eade, 
2  Atk.  601,  in  the  writer's  collection^  and  he  has  seen  it  in  orders 
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Form  of  order 
for  making  an 
award  an  order 
of  the  Court. 


Yatti  V. 
Baynard. 
No  circom- 
stances  can 
give  the  Court 
of  Chancery 
jurisdiction 
where  the 
agreement  is 
that,  in  pur- 
suance of  the 
statute,  the 
submission 
shall  be  made 
a  rule  of  a 
court  of  com- 
mon law. 

Correction  of 
marginal  note 
to  Yates  t. 
Baynard,  1  C. 
P.  Coop.  490. 


of  an  earlier  date.  The  use  of  it  aftyrds  an  mfeienoe,  that  it  was 
considered  neoestary  that  the  sward  shovdd  be  made  an  order  of 
the  Court  before  eflfeet  coidd  be  given  to  it. 

In  the  recent  case  of  WUkinmn  t.  Pa^e,  1  Haie,  276*  the 
defendant  gave  a  notice  of  motion  that  the  award  might  be  made 
an  order  of  Coart,  and  that  the  pkintiiF  shoold  be  ordered  to  pay 
to  the  plaintiff  the  money  mentioned  in  the  award.  The  pUdntiff 
gave  a  cross  notice  of  motion  that  the  award  might  be  set  aside. 

The  following  is  the  form>  after  the  award  has  been  made,  of 
the  order  making  it  an  order  of  the  Court.  It  is  taken  from  « 
manuscript  in  the  author's  possession  oontainii^  extracts  from 
the  proceedings  in  the  case  of  J&ioap  y.  SimmmuU,  3  Bro.  C.  C. 
358»  and  1  Yes.  J.  369— Monday,  9th  Febmary,  1791,  upon 
hearing  an  affidavit  of  service  of  notice  of  motion  read,  it  is  ordered 
that  the  said  award  be  made  an  order  of  this  Court,  and  that  the 
same  be  observed  and  performed  by  all  the  parties  according  to 
the  tenor  and  true  meaning  thereof. 

In  actions  depending  in  a  court  of  common  law  it  is  the  order 
of  reference,  and  not  the  award,  iHiich  is  to  be  made  a  rule  of  the 
Court.  In  a  judge's  order  of  reference  in  an  action  depending  in 
the  Court  of  Queen's  Bench,  there  is  a  dense  that  the  order 
shall  and  may  be  made  a  rule  of  Her  Majesty's  Court  of  Queen's 
Bench  if  the  said  Court  shall  so  please;  and  in  an  order  of 
reference  at  Nisi  Prius,  whether  a  juror  be  withdrawn,  or  a 
verdict  taken  subject  to  the  order  and  the  award,  there  is  a 
similar  clause  that  the  Court  may  be  prayed  that  the  order  may 
be  made  a  rule  of  the  Court.  Before  any  proceeding  is  taken  to 
enforce  the  award  in  the  action  this  order  is  made  a  rule  of  the 
Court. 


Sir  John  Leach  said — ^here  was  no  cause  depending  in  this  or 
any  other  Court,  and  the  agreement  between  the  parties  was,  that 
the  submission  to  arbitration  should  be  made  a  rule  of  one  of  the 
courts  of  common  law.  The  parties  therefore  proceeded  under 
the  statute.  No  circumstances  could  give  the  Court  of  Chanceiy 
jurisdiction  where  the  agreement  was  that,  in  pursuance  of  the 
statute,  the  submission  should  be  made  a  rule  of  a  court  of 
common  law.  No  circumstances  could  give  this  Court  jurisdiction 
in  such  a  case :  none  at  least  had  ever  come  under  his  con- 
sideration.—Fa^e*  v.  Baynard,  V.  C.  November,  1825. 

See  the  same  case  Taief  v.  Barnard,  1  C.  P.  Coop.  490.  The 
marginal  note  there  will  stand  better  thus — ^Where  the  sub- 
mission to  arbitration  is  under  the  statute,  plea  of  the  agreement 
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to  refer,  thoming  that  hct,  and  of  the  award  is  soffioMnt  without         1^46. 

aTerments  of  the  plea  or  an  answer  in  support  of  it  denying  the  hbmwo  v. 

charges  imputed  by  the  bill.  Swummv. 


Sir  John  Leach — Your  implication  is  wrong,  you  ask  that  the  LneU  v.  Eltp. 
award  may  be  made  a  role  of  Court.    The  proper  course  imder  Under  the 
the  statute  is  to  make  the  bond  and  condition — the  submission  ^^^^|^d  not 
between  the  parties— a  rule  of  Court. — Lewis  v.  Etey,  V.  C.  theawa^isto 
May.  1823.  rfrG;i5* 


1840. 
July  8  and  11. 

NOTE  TO  WATTS  v.  LORD  EGLINTON.  ^ ' 

Watts  •• 
Ante,  p^ges  25 — 53.  Lord  Eolim- 

TON. 

It  will  be  seen  that  there  are  appended  to  this  case  nume-  Question  upon 
rous  notes  respecting  the  amendment  of  bills  both  in  an-  ^^  ^^J^^. 
cient  and  modem  times,  where  a  suit  has  at  the  hearing  been  the  amendment 
found  defective  for  want  of  parties.     These  notes  have  heea  suit  ^  at  the 
the  occasion,  that  the  author  has  been  lately  several  times  ^^^'  ^^ 
asked  for  authorities  upon   the  old  practice   respecting  cause  a  matter 
the  amendment  of  bills  where  a  suit  was,  at  the  hearing,  put  in  issue 
found  defective,  not  for  want  of  parties,  but  because  "a  ^j^^*^^ 
matter  had  not  been  put  in  issue  by  the  bill  with  sufficient 
precision.**^      The    inquiry  has   been   uniformly  made  in 
these  words,  which  are  those  of  Lord  Redesdale  a  Treatise, 
p.  263,  Srd  edition.     His  Lordship  says  in  some  cases 
where  a  matter  has  not  been  put  in  issue  by  a  bill  with 
sufficient  precision,  the  Court  has  upon  hearing  the  cause 
given  the  plaintiff  liberty  to  amend  the  bill  for  the  purpose 
of  making  the  necessary  alteration. 

The  only  case  cited  by  Lord  Redesdale  is  Filhin  v.  Hill^ 
4  Bro.  P.  C.  640  (a).  The  original  decree  in  the  suit  was 
made  by  Lord  Macclesfield.  His  zeal  against  papists  (b) 
led  him  to  direct  issues,  upon  a  point  not  in  issue,  or  so 

(a)  Lord  Redesdale  merely  re-  ship  does  not»  in  general,  name 

fers  to  2  Bro.  P.  C.  194,  where  (in  the  cases, 

the  first  edition  of  that  work)  FU-^  (fi)  Welsb/s  Livea  of  Eminent 

km  V.  Ht7/will  be  found  reported.  English  Judges,  page  213. 
The  reader  is  aware  that  his  Lord- 
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1846.  much  as  mentioned  in  the  pleadings.  There  was  an  appeal 
Watts  v.  to  the  Lords.  The  majority  of  the  Lords  present  at  the 
Lord  Eolin-  hearing  of  the  appeal  do  not  seem  to  have  partaken  of  Lord 
Macclesfield's  zeal,  and  that  part  of  his  decree,  which 
directed  the  issue,  was  reversed;  but  from  some  cause, 
which  it  would  not  be  easy  now  to  discover,  leave  was 
given  to  amend  the  bill — ^these  are  the  words  of  the  order 
— the  rest  of  the  decree  being  affirmed  (a). 

In  fact,  however,  notwithstanding  the  use  of  the  words 
<^  amended ^^  bill  in  the  subsequent  proceedings,  there  was 
no  amendment  of  the  original  bill ;  but  a  new  bill  was  filed 
by  one  of  the  plaintifls  in  the  original  bill, — (there  were 
two  plaintifls  in  it) — ^the  other  plaintiff  having  no  interest 
in  the  point  as  to  which  the  bill  was  to  be  amended.  This 
new  suit  was  also  brought  to  a  hearing  before  Lord  Mac- 
clesfield, whose  zeal  against  papists  again  induced  him  to 
make  an  order,  which  it  would  be  difficult  to  reconcile  with 
the  general  practice  of  his  day — ^that  Eyre  and  Bush  should 
be  made  parties,  and  interrogated  to  specific  matters.  A 
statement  of  the  proceedings  in  Hill  v.  Filkin  and  Filkin 
V.  J3t7/,  taken  from  the  author's  manuscripts,  will  be 
found  post,  pages  428 — 443,  and  to  these,  together  with 
some  short  notes  upon  them,  the  reader  is  referred  in 
order  to  avoid  repetition. 

The  author  is  not  acquainted  with  any  case  of  an  early 
date,  besides  this  case  of  Filkin  v.  Hill,  which  can  be 
adduced  in  support  of  Lord  Redesdale^s  statement,  that 
in  some  cases  where  a  matter  has  not  been  put  in  issue 
by  a  bill  with  sufficient  precision,  the  Court  has,  upon 
hearing  the  cause,  given  the  plaintiff  liberty  to  amend  for 
the  purpose  of  making  the  necessary  alteration.  Cases  of 
infants  and  charities  are  excepted.  In  suits  on  behalf  of 
infants  and  charities  the  Court  formerly  considered,  as  it 
still  considers,  itself  not  bound  to  follow  those  strict  rules 
of  pleading  to  which  it  adheres  in  ordinary  cases. 

(a)  It  is  worth  while  to  notice  Lord  Trevor.  Neither  Lord 
that  the  only  law  Lord  present  Cowper  nor  Lord  Harcourt  was 
besides   Lord  Macclesfield   was     present. 
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But  it  may  be  said  that  there  is  nevertheless  in  the  ^  ^^^^'  ^ 
Treatise  on  Chancery  Pleading  this  statement,  and  that  Watts  v. 
FUkin  V.  JKfl,  as  reported  in  Brown's  Parliamentary  Cases,  J^^  ^*"''" 
is  cited  in  support  of  it :  and  that  it  may  therefore  be 
reasonably  inferred  that  the  practice  of  such  amendment 
in  certain  cases  and  the  case  of  Filkin  v.  Hill  had  the 
sanction  and  approbation  of  Lord  Redesdale.  The  cir- 
cumstance that  such  a  statement  is  found  in  the  work 
of  Lord  Redesdale,  and  that  FUkin  v.  Hill  is  adduced  in 
support  of  it  must,  without  doubt,  have  weight  with  the 
practitioner.  That  circumstance  however  must  lose  much 
of  its  weight  when  the  case  of  J^tn  v.  Hill  is  examined,  • 
and  is  found  to  be  an  authority,  not  merely  for  amending 
the  bill  at  the  hearing,  but  after  the  decree, — a  thing 
absurd  and  practically,  it  is  conceived,  impossible; — ^and 
the  circumstance  will,  if  the  writer  be  not  deceived,  lose 
any  remaining  weight,  if  the  other  parts  of  the  chapter 
— Incidents  to  Pleadings  in  general — in  which  the  state- 
ment occurs,  and  FUkin  v.  HiU  is  cited,  be  consulted. 
Many  practitioners  will  think  the  statement  in  question, 
and  FUkin  v.  Hill  adduced  in  aid  of  it,  sufficiently  strange : 
but  there  are  in  the  same  chapter  other  statements  and 
cases  adduced  in  their  support,  still  more  strange — so  strange 
that  it  is  impossible  to  conclude  from  the  mere  occurrence 
of  such  statements  and  citations  in  this  part  of  the  work, 
that  such  statements  and  cases  had  the  approbation  and 
sanction  of  one,  so  well  acquainted  with  our  system  of 
pleading,  as  Lord  Redesdale  was. 

This  view  will  be  strengthened  if  reference  be  made  to 
other  parts  of  Lord  Redesdale's  work.  At  pages  43  and 
44,  Lord  Redesdale  says  an  imperfection  in  the  frame  of  a 
bill  may  generally  be  remedied  by  amendment;  but  the 
imperfection  may  remain  undiscovered,  whilst  the  proceed- 
ings are  in  such  a  state  that  an  amendment  can  be  per- 
mitted according  to  the  practice  of  the  Court.  This  is 
particularly  the  case  where  before  a  decision  has  been 
obtained,  but  after  the  parties  are  at  issue  upon  the  points 
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^>*^        in  the  original  bill,  and  witaessea  have  been  examined  (in 
Watto  v.  which  case  the  praetice  of  the  Court  will  not  permit  an 

amendment  of  the  original  bill),  some  other  point  af^ears 
neceesary  to  be  made,  mr  some  additional  diaoovery  is  found 
requisite,  &c.  &c.  Here  one  would  have  supposed  was  the 
place  to  mention  any  practice;,  and  to  refer  to  any  decisioii 
showing,  that  where  a  matter  has  not  been  put  in  issue  by 
a  bill  with  sufficient  precision,  the  Gourt  will,  not  merely 
after  the  parties  are  at  issue,  but  upon  hearing  the  cause, 
give  the  plaintiff  liberty  to  amend  the  bill  for  the  purpose 
of  makii^  the  necessary  alteration.  Here,  however,  we 
have  neither  mention  made  of  say  practice,  nor  reference 
made  to  any  decision,  showing  that  where  a  matter  has  not 
been  put  in  issue  by  the  bill  with  sufficient  precision,  the 
Court  will,  upon  hearing  the  cause,  give  the  plaintiff  leave 
to  amend  (a). 

But  if  Lord  Redesdale's  silence  in  this  part  of  his 
Treatise  should  not  be  thought  sufficiently  significative, 
few  will,  it  is  imagined,  be  disposed  to  regulate  our 
practice  by  what  is  contained  even  in  that  work,  should  the 

(a)   The  passage   above,  "  in  of  the  original  bill."    In  the  note 

which  case  the  practice  of  the  ante,  page  329>  it  is  said  that  the 

Court  will  not  permit  an  amend-  third  is  the  last  edition,  which 

niMit  of  the   original  bill,"   is  appeared  under  the  superintend- 

at  page  56,  of  the  4th  edition  ence  of  Lord  Redesdale.    But  on 

of    Lord    Redesdale's    Treatise,  reference  to  Mr.  Jeremy's  preface 

which   was    published    by    Mr.  to  the  fourth  edition,  it  appears 

Jeremy.    To  this  passage  in  Mr.  that  although  that  edition  was 

Jeremy's    edition,  there   is    ap-  superintended   by    Mr.  Jeremy, 

pended    a   note  (m),    containing  and  not  by  Lord  Redesdale,  yet 

references  to  Pilkin  v.  Hill,  and  that  his  lordship  made  some  few 

other  cases.    There  is  no  such  additions  and  alterations  in  the 

note  in  any  of  the  former  editions,  text.     The  note  (m)  however  is 

There  is  also  in  Mr.  Jeremy's  the  addition  of  Mr.  Jeremy :  and 

edition  an  important  alteration  in  the  word  "  generally,"  it  may  be 

the  passage  just  cited,  by  the  in-  conjectured,  is  also  his  addiuon. 

sertion  of  the  word  ''generally;"  FUkm  v.  IBU  being  brought  for- 

ao  that  in  his  edition  the  passage  ward  as  an  authority,  a  qualifica- 

stands  thus,  "  in  which  case  the  tion  of  the  passage  into  which 

practice  of  the  Court  will  not  the  word  "  generaUjr"  is  now  in- 

'  generally '  permit  an  amendment  troduced,  had  become  necessary. 
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same  not  be  compatible  with  our  present  improved  system  of  X849« 
pleading.  Lord  Redeadale^  writing  at  tbe  distance  of  forty  Waits  v. 
years  only  from  the  decision  in  Filkin  v.  HUl—a.  decision  ^"  ^""- 

*  •  TON. 

of  the  House  of  Lords — could  not  avoid  to  notice  it  (a). 
But  we  are  now  removed  from  that  decision  more  than 
thrice  that  number  of  years.  If  orders  of  that  eariy  period 
may  still  be  regarded  as  authorities  in  matters  of  practice, 
there  is  no  order  so  anomalous,  or  so  fantastic,  for  which  a 
precedent  may  not  be  found.  The  criterion  must  be  expe- 
diency and  convenience,  and  the  convenience  and  expe- 
diency of  allowing  an  amendment  of  a  bill  at  the  hearing 
for  the  purpose  of  putting  a  matter  in  issue  with  more  pre- 
cirion  is,  to  say  the  least,  extremely  problematical.  Many 
reasons  against  such  a  proceeding  will  present  themselves 
to  the  mind  of  every  practitioner.  It  is  not  proposed 
to  enumerate  them  here.  It  will  be  enough  to  cite  the 
concluding  passage  in  the  very  chapter  of  Lord  Redesdale^s 
work,  in  which  Filkin  v.  Hill  is  cited,  and  which  indeed 
is  the  last  passage  of  the  book.  His  Lordship  says 
it  may,  however,  happen  that  by  the  mistake  or  negligence 
or  ignorance  of  parties,  their  rights  may  be  so  prejudiced 
by  their  pleadings,  that  the  Court  cannot  permit  important 
matter  to  be  put  in  issue  by  any  new  pixKseeding,  without 
so  much  hazard  of  inconvenience,  that  it  may  be  better  that 
the  individual  should  suffer  an  injur}',  than  that  the  ad- 
ministration of  justice  should  be  endangered  by  allowing 
such  proceeding. 

(a)    It   is    not   immaterial  to  edidon,  and  in  consequence  to 

remark    tliat    Lord    Redesdale,  have   introduced  in  the  second 

when  he  published  the  first  edition  edition  the  statement,  which  has 

of  his  book,  does  not  appear  to  given  rise  to  the  present  observa* 

have  been  aware  of  any  practice,  tions.     It  is  plain,  too,  that  the 

authorising  at  the  hearing  leave  very  extraordinary  circumstance, 

to  amend  the  bill  in  order  to  put  that  the  order  of  the  House  of 

a  matter  in  issae  with  more  pre-  Lords  gave  leave  to  amend  the 

dnoo.    He  seems  to  hav«  met  biU  alter  decree,  had  eacaped  hia 

with  tba  case  of  Fittta  v.  Hill  attention, 
alter  the  publication  of  hia  firat 
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Watts  V. 
Load  BaLUC • 

TON. 

mUyr.FUkim, 
(The  original 
came,)  and 
FUJHh  t.  Hili, 
stated  from  a 
MS.  in  the 
author's  pos- 


BETWEEN  ROGER  HILL,  AND  JOHN  HILL  AN  IN- 
FANT, BT  ROGER  HILL  HIS  FATHER  AND  NEXT 
FRIEND,  PLAINTIFFS,  AND  JOHN  EYRE,  VINCENT 
BUSH,  RICHARD  FILKIN,  AND  FRANCES  HIS 
WIFE,  AND  BENJAMIN  RAWLINS,  DEFENDANTS; 

AND 

BETWEEN  RICHARD  FILKIN,  AND  FRANCES  HIS 
WIFE,  PLAINTIFFS,  AND  JOHN  EYRE,  VINCENT 
BUSH,  AND  BENJAMIN  RAWLINS,  ROGER  HILL, 
AND  JOHN  HILL,  AN  INFANT,  DEFENDANTS. 

Frands  Stevenson  upon  the  marriage  of  Roger  Hill  with  Anne 
Smeaton  his  wife's  daughter  by  a  former  husband,  in  consideration 
of  a  settlement  made  by  the  father  of  Roger  Hill,  agreed  to  give 
his  daughter  in  law  a  fortune  of  800/.,  of  which  500/.  was  to  be 
paid  upon  the  marriage  and  the  remainder  was  to  be  paid  after 
Francis  Sterenson's  death.  Of  the  sum  of  500/.  Francis 
Sterenson  paid  only  200/.  Roger  Hill  was  very  much  under  the 
power  of  Francis  Sterenson,  who,  for  a  small  advance  of  three 
guineas,  took  from  him  a  promissory  note  for  50/.  and  he  got 
into  his  possession  sundry  goods  belonging  to  Roger  Hill. 
Francis  Stevenson  died,  having  by  his  will  given  a  l^;acy  of  10/. 
to  John  Hill  the  son  of  Roger,  and  devised  all  his  real  and 
personal  estate  to  his  wife  Ann  Stevenson,  and  appointed  her  his 
executrix.  Ann  Stevenson  proved  the  will  of  Francis  Stevenson, 
and  possessed  herself  of  his  real  and  personal  estates.  The 
personal  estate  of  Francis  Stevenson  was  sufficient  to  pay  the 
remainder  of  the  fortune  of  Roger  Hill's  wife,  the  value  of  Roger 
Hill's  goods  possessed  by  Francis  Stevenson,  and  the  legacy  of  10/. 
to  John  Hill ;  Roger  Hill's  promissory  note,  and  part  of  the  goods 
belonging  to  Roger  Hill  possessed  by  Francis  Stevenson  came  to 
Anne  Stevenson's  hands,  as  executrix  and  residuary  legatee  of 
Francis  Stevenson.  The  wife  of  Roger  Hill  died,  and  Anne 
Stevenson  upon  that  occasion  possessed  herself  of  goods  belong- 
ing to  Roger  HiU,  consisting  amongst  other  things  of  his  late 
wife's  gold  watch,  diamond  ring,  and  clothes.  Anne  Stevenson 
did  not  pay  any  further  part  of  the  fortune  of  Roger  Hill's  wife. 
She  died  in  July,  1716.  She  was  entitled  to  a  small  freehold 
estate  and  to  personal  estate  of  some  amount.  By  her  will  dated 
in  May,  1716,  she  gave  to  her  grandson  John  HiU  a  legacy  of 
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100/.  payable  at  bis  age  of  21  years^  and  sbe  gare  all  her  real  1846. 
and  personal  estate  to  Eyre,  Bush  and  Rawlins  upon  trust  for  ^xrrs  r. 
sale,  and  after  payment  of  her  debts  and  legacies  upon  trust  LordEolin- 
to  pay  the  residue  of  the  proceeds  to  her  granddaughter  Frances  '^^' 
Hill  daughter  of  Roger  Hill  when  she  should  attain  the  age  of  ^•''^-  ^'*^- 
21,  or  should  be  married  with  the  consent  of  Eyre  and  Bush ; 
and  if  her  granddaughter  Frances  Hill  should  die  before  such 
age  or  before  marriage  with  such  consent  as  aforesaid,  then 
in  trust  to  pay  the  residue  of  the  said  proceeds  to  her  said 
grandson  John  HiU  at  his  age  of  21,  and  she  appointed  Eyre  and 
Bush  her  executors.  Eyre  and  Bush  proved  the  will,  and  as  her 
executors  and  the  representatiTCS  of  Francis  Stevenson  possessed 
assets  of  Francis  Stevenson  sufficient  for  the  payment  of  the 
remainder  of  the  fortune  of  Roger  Hill's  wife,  and  of  the 
value  of  Roger  Hill's  goods,  possessed  by  Francis  Stevenson, 
and  of  the  small  legacy  to  John  Hill,  and  they  got  into  their 
hands  Roger  Hill's  note  of  50/.  and  part  of  the  goods  of  Roger 
Hill,  which  had  been  possessed  by  Francis  Stevenson,  and 
all  Roger  Hill's  goods  possessed  by  Anne  Stevenson,  including 
the  gold  watch,  diamond  ring,  and  clothes  of  Roger  Hill's  wife. 
John  Hill  was  the  heir  at  law  of  Anne  Stevenson.  In  August, 
1717,  Frances  Hill  being  of  the  age  of  fourteen  or  fifteen  inter- 
married with  Richard  Filkin.  The  marriage  was  first  celebrated 
according  to  the  ceremonies  of  the  Church  of  Rome,  but  two 
days  afterwards  the  marriage  was  again  celebrated  according  to 
the  ceremonies  of  the  Church  of  England.  The  marriage  had 
taken  place  with  the  consent  of  Eyre  and  Bush,  but  it  was 
insisted  on  behalf  of  the  infant  John  Hill,  that  the  first  marriage 
had  taken  place  without  the  consent  of  Eyre  and  Bush,  and  that 
it  was  only  the  second  marriage  which  had  taken  place  after  such 
consent  had  been  obtained.  Previously  to  the  marriage  Richard 
Filkin  entered  into  articles  with  Eyre  and  Bush  for  settling  the 
trust  estate  upon  Richard  Filkin  for  his  life,  and  then  upon  their 
issue  in  tail.  Eyre  and  Bush  at  the  instance  of  FUkin  had 
brought  an  action  against  Roger  Hill  upon  his-  promissory  note 
for  50/.  and  had  obtained  judgment. 

The  first-mentioned  suit  was  instituted  in  Michaelmas  Term, 
1717.  As  regarded  Roger  Hill  it  sought  payment  of  the 
remainder  of  Roger  HiU's  wife's  fortune,  the  delivery  up  of 
the  promissory  note  for  501.,  and  the  entry  of  satisfaction  on 
the  judgment,  and  an  account  of  the  goods  of  Roger  Hill 
possessed  by  Francis  Stevenson,  Anne  Stevenson,  and  Eyre  and 
Bush,  including  the  above-mentioned  gold  watch,  diamond  ring 
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and  clothes.  As  r^;arded  John  Hill,  it  sought  the  payment 
of  the  legacy  of  10/.  given  to  John  Hill  hj  the  will  of  Francis 
Stevenson,  and  the  placing  out  of  the  legacy  of  lOOL  given 
to  him  by  the  will  of  Anne  Stevenson  :  and  it  sought  also 
accounts  of  the  real  estate,  and  the  residue  of  the  personal  estate 
of  Anne  Stevenson,  for  the  benefit  of  John  Hill,  upon  the 
pretence  that  Frances  Filkin  had  incurred  a  forfeiture  at  her 
interest  therein  according  to  the  terms  of  Anne  Stevenson's 
win,  by  manying  without  the  consent  of  the  trustees  Eyre 
and  Bush  (a). 

The  second-mentioned  suit  was  instituted  soon  after  the  first- 
mentioned  suit,  for  the  execution  of  the  trusts  of  the  will  of 
Anne  Stevenson,  and  the  accounts  of  her  real  and  personal  estates, 
for  the  benefit  of  Filkin  and  wife :  and  that  such  estates  might 
be  settled  according  to  the  articles  made  previously  to  the 
marriage  of  Filkin  and  wife  (b). 

Both  causes  came  on  to  be  heard  before  Lord  Macclesfield  on 
the  11th  of  November,  1719,  when  as  to  the  demand  of  Roger 


One  of  Lord 

Nottingham's 

rules. 


(a)  The  student  will  perceive  at 
the  first  glance  tbe  singular  mis- 
joinder of  plaintiffs  and  of  sub- 
jects in  this  bilL  In  the  infancy 
of  our  equity  pleading  such  mis- 
joinder often  occurred  without 
objection  and  without  notice* 
There  is,  however,  one  of  Lord 
Nottingham's  rules,  of  which  it 
would  be  difficult  to  show  that 
tbe  bill  in  HiU  y.  FtUnn  is  not  a 
violation.  "No  man  ought  to 
put  into  one  bill  several  hetero- 
geneous and  incoherent  matters 
which  have  no  relation  to  each 
other,  but  require  him  to  make 
several  parties,  who  may  justly 
except  to  it — that  they  stand 
obliged  thereby  to  take  copies 
of  long  pleadings  and  deposi- 
tions, though  they  are  not  con- 
cerned in  the  greatest  part  of 
them.**  (From  one  of  the  author's 
M8S.  formerly  belonging  to  tbe 
late  Lord  Colchester,  and  entitled 
thus  by  Lord  Nottingham  him- 
self,—** A  System  or  Collection  of 


such  Rules  and  Orders  in  Chan- 
cery, as  have  at  any  time  hereto- 
fore been  printed  or  published, 
together  with  some  Explanations 
and  Alterations  thereof,  and  Ad- 
ditions thereunto:  as  also  some 
Observations  what  Roles  have 
lately  been  discontinued,  and  yet 
may  be  fit  to  be  revived,  and 
what  are  fit  to  be  laid  aside." 
By  F.  C.  S.— [Fmch,  Custos 
Sigilli.])  As  regarded  Roger 
Hill,  and  the  relief  sought  by  him, 
Filkin  and  wife  were  not  neces- 
sary parties.  They  might  (in  the 
language  of  Lord  Nottingham) 
have  jusUy  excepted  that  they 
stood  obliged  thereby  to  take 
copies  of  long  pleadings  and 
depositions,  though  they  were 
not  concerned  in  great  part  of 
them. 

(&)  The  interest,  which  Roger 
Hill  could  have  in  this  suit,  is 
not  very  apparent  to  the  eyes  of 
modem  pleading. 
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Hill  it  was  deckred  that  it  manifestlj  appeared  that  Roger  Hill's         1846. 

note  to  Francis  Stevenson^  dated  the  6th  of  March,  1712,  was  ^atts© 

obtained  by  fraud  and  imposition,  and  that  no  more  than  three  Lord  Eglix- 

guineas  had  been  paid  to  Roger  HiU  when  he  gave  the  note,  '^^' 

and  that  he  ought  to  be  relieved  against  the  same,  he  repaying  -^'^  ^*  ^'**"" 

the  three  guineas:  and  it  was  ordered  that  on  his  paying  to 

Eyre  and  Bush  the  said  sum  of  three  guineas,  they  should 

deliver   up    the    said  note  to  be  cancelled  and  acknowledge 

satisfaction  on  the  record  of  the  judgment  obtamed  thereon :  and 

it  was  ordered  that  Roger  Hill  should  not  pay  costs  but  should 

hare   costs  at  law,  and  in  this  Court,  relating  to  the  said 

note.    And  it  was  ordered  that  it  should  be  referred  to  the 

Master  to  take  an  account  whether  aU  or  what  part  of  the 

fortune  of  Roger  Hill's  late  wife  was  paid,  and  what  remained 

due,  and  what  should  appear  to  be  due  was  to  be  paid  to 

Roger    Hill,  with    interest   for  the   same  from   the  time    it 

became  due.     And  it  was  ordered  that  Eyre  and  Bush  should 

account  with  Roger  Hill  for  what  of  Roger  Hill's  goods  had 

come  to  their  hands,  or  to  the  hands  of  Frauds  Stevenson,  or 

Anne  Stevenson ;  and  for  Roger  Hill's  late  wife's  gold  watch, 

diamond  ring,  and  clothes.     And  as  to  the  demand  of  John  Hill 

it  was  ordered  that  Eyre  and  Bush  should  bring  the  legacy  of 

10/.  given  him  by  the  will  of  Frauds  Stevenson,  before  the 

Master,  to  be  put  out  at  interest  for  his  benefit,  and  should  give 

security  for  the  payment  of  the  100/.  legacy  by  the  will  of  Anne 

Stevenson  given  to  John  Hill  when  it  should  become  payable. 

And  as  to  the  residuum  of  Anne  Stevenson's  personal  estate,  the 

Court  was  of  opinion  that  Frances  Filkin  had  done  no  act  to 

forfeit  it.    But  as  to  the  title  then  claimed  by  John  Hill  to  the 

lands,  as  being  next  heir  and  a  protestant,  and  Frances  Filkin 

incapable  to  take  as  having  professed  the  popish  religion,  and 

being  as  insisted  within  the  meaning  of  the  Act  of  the  11th 

year  of  the  late  King  William  (a),  to  prevent  the  growth  of 

(a)  11  &  12tb  Will.  3,  c.  4,  embrace  the  popish  religion  con- 
intituled  an  *'  Act  for  further  trary  to  their  own  inclinations — 
preventing  the  Growth  of  Po-  enacted  that  if  any  such  parent, 
pery."  It  was  this  Act  which  in  order  to  compel  his  protestant 
— to  the  end  that  the  protestant  child  to  change  his  religion,  should 
children  of  popish  parents  might  refuse  to  allow  him  a  fitting  main- 
not  in  the  lifetimes  of  such  their  tenance  suitable  to  the  degree  and 
parents,  for  want  of  fitting  main,  ability  of  the  parent,  and  to  the 
tenance,  be  necessitated  in  com-  age  and  education  of  the  child, 
pliance    with    their   parents    to  then  upon  complaint  made  to  the 
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popery,  the  Court  ordered  that  John  Hill  and  Filkin  and  wife 
should  proceed  to  trial  on  these  issues,  viz. :  Whether  Frances 
Filkin  was  a  person  professing  the  popish  religion  at  the  time 
Axme  Stevenson  made  her  will,  and  whether  she  was  a  person 
professing  the  popish  religion  at  the  time  of  the  death  of  Anne 
Stevenson,  and  whether  she  was  a  person  professing  the  popish 
religion  at  the  time  of  her  marriage :  and  after  such  trial  either 
party  was  to  be  at  liberty  to  resort  back  to  the  Court  for  further 
directions. 

From  this  decree  of  Lord  Macclesfield  of  the  11th  November, 
1719,  Filkin  and  wife.  Eyre,  Bush,  and  Rawlins,  appealed.  The 
reasons  on  the  part  of  the  appellants  were  as  follow: — First 
Reason,  for  that  as  the  appellants  humbly  insisted  there  was  not 
sufficient  ground  to  send  it  to  the  inquiry  of  a  Master  to  see 
whether  any  part  of  the  respondent  Roger  Hill*s  wife's  portion 
was  remaining  unpaid,  it  being  in  proof  in  the  cause  that  the 
respondent  Roger  Hill  did,  3 1st  January,  1703,  state  accounts 
with  Francis  Stevenson,  grandfather  of  the  appellant  Frances, 
and  did  then  give  him  a  receipt  of  that  date  in  fbll  of  all  ac- 
counts, reckonings,  and  demands ;  and  the  said  Roger  Hill  had 
ever  since  acquiesced,  and  no  proof  of  any  demand  since  the 
said  receipt  which  was  given  about  sixteen  yeiurs  ago.  Second 
Reason,  for  that,  as  the  appellants  humbly  insisted,  the  appellants 
the  executors  of  the  said  Anne  Stevenson  ought  not  to  be  decreed 
to  give  security  for  payment  of  the  said  100^.  legacy  to  the  re- 
pondent  John  HiU  when  the  same  should  become  payable,  before 
any  account  was  taken  whether  they  had  assets  of  their  testatrix 
in  their  hands  to  answer  the  same,  and  the  rather  for  that  the 
respondent  John  HiU  the  legatee  claimed  the  said  lands,  which 
as  well  as  the  personal  estate  were  by  the  said  will  cha]^;ed  with 
the  said  legacy.  Third  Reason :  the  appellants  humbly  craved 
leave  to  insbt  that  issues  ought  not  to  have  been  directed  to  try 
whether  the  appellant  Frances  Filkin  was  a  person  professing  the 
popish  reUgion  at  the  time  of  her  said  grandmother's  making  her 
said  will,  at  the  time  of  her  death,  or  at  the  time  of  the  appellant's 
marriage.  For  that  by  the  bills,  answers,  and  proceedings  in  the 
said  causes,  no  other  title  or  claim  whatever  was  set  up  by  the 
respondent  John  Hill  to  the  real  or  personal  estate  of  the  said 
Anne  Stevenson,  or  was  in  issue  in  the  causes  except  the  pre- 
tended forfeiture  thereof,  under  colour  and  pretence  of  the  ap- 


Lord  High  Chancellor  it  should 
be  lawful  for  him  to  make  such 


order  therein  as  should  be  agree- 
able to  the  intent  of  the  Act. 
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pellant  Fraaces  marrying  without  the  consent  of  the  appellants         1846. 
Eyre  and  Bush  ;  and  the  appellants  Filkin  and  his  wife  therefore  WattT""'""'^ 
could  not  examine  witnesses  to  any  matter  not  in  issue,  but  con-  Lord  Eolin- 
fined  themselves  to  prove  the  trustees'  consent  to  the  said  marriage  '^^' 
according  to  the  said  will,  which  consent  to  the  said  marriage  the  ^''^  ^'  FUkm, 
appellants  had  fully  proved.     And  the  said  issues  directed  to  be 
tried  tended  to  defeat  the  appellant  Richard  Filkin  and  his 
children  as  well  as  his  wife  of  the  said  real  estate,  upon  a  point 
not  in  issue  or  so  much  as  mentioned  in  the  Pleadings  in  Equity, 
which  the  appellants  humbly  conceived  to  be  still  the  harder,  in- 
asmuch as  the  appellant  Richard  was  educated,  and  always  was 
and  was  then  a  protestuit  of  the  Church  of  England ;  and  he, 
his  parents,  and  relations  always  professed  the  same  religion,  and 
his  said  wife,  who  was  under  the  age  of  seventeen,  professed  the 
same  religion,  and  constantly  frequented  the  same  church,  and 
the  appellant  was  in  the  nature  of  a  purchaser  for  a  valuable 
consideration,  viz.  that  of  marriage. 

The  following  is  a  copy  of  the  Reasons  on  behalf  of  the  re- 
spondents, which  it  will  be  seen  were  in  the  shape  of  answers  to 
the  reasons  on  the  part  of  the  appellants.  Answer  to  Reason  1 : 
The  pretended  stated  account  is  neither  mentioned  in  the  appel- 
lant's answer  to  the  respondent's  bill,  nor  in  the  appellant's 
bill ;  and  the  respondent  Roger  Hill  hath  sworn  in  his  answer  to 
their  bill  that  he  never  received  more  than  200/.  out  of  the  500/. 
which  was  first  to  be  paid  him ;  nor  is  there  any  proof  in  the 
cause  of  the  actual  payment  of  any  more,  and  it  is  fully  proved 
on  the  part  of  the  said  respondent,  that  he  was  greatly  imposed 
upon  by  the  said  Francis  Stevenson  in  other  instances,  particularly 
in  extorting  a  note  of  50/.  from  him  when  only  three  guineas  were 
received,  and  that  he  was  terrified  and  kept  in  awe  by  him.  For 
which  reasons  the  respondent  hopes  that  the  directions  given  for 
taking  the  account  and  paying  what  shall  appear  to  remain  due 
to  the  respondent  are  very  just.  Answer  to  Reason  2 :  The  said 
executors  never  pretended  any  want  of  assets,  but  on  the  con- 
trary, by  their  answer,  say  they  shall  be  ready  to  pay  the  said 
100/.  legacy  to  the  respondent  John  Hill  when  he  shall  attain 
his  age  of  twenty-one  years ;  after  which  submission  it  is  con- 
ceived that  there  was  no  reason  to  direct  any  account  to  be  taken 
of  the  assets  of  the  said  testatrix.  Answer  to  Reason  3 :  Though 
one  title  set  up  by  the  respondent  John  Hill  is  under  the  said 
forfeiture,  yet  his  bill  alleges  that  he  is  heu*  to  the  said  Anne 
Stevenson,  and  complains  of  the  will  as  made  in  prejudice  to 
him.  And  the  appeUants  Filkin  and  his  wife  by  their  bill  pray  an 
execution  of  the  trust  created  by  the  said  will  in  favour  of  the  ap- 
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pellant  Frances  Filkin,  and  it  appearing  both  by  the  admission  of 
the  said  appellants  in  their  answer  to  the  respondents*  bill,  and  by 
the  depositions  of  the  witnesses  examined  on  the  part  of  the  appel- 
lants that  the  said  appellant  Frances  FUkin  was  educated  in  the 
popish  religion^  and  it  not  appearing  with  sufficient  certainty 
whether  she  professed  the  popish  religion  or  not  at  the  several  times 
of  the  maldng  the  said  will,  and  at  the  death  of  the  testatrix  or  of 
the  appellant's  marriage,  nor  consequently  whether  die  was  a  person 
capable  of  taking  under  the  said  will,  it  was  necessary  that  those 
facts  should  be  ascertained  before  the  appellants  could  be  entitled  to 
any  decree  in  their  favour.  At  the  trial  the  appellants  will  have 
Ml  liberty  of  examining  as  to  them.  The  issues  do  not  tend  to 
defeat  the  appellants  or  their  children  of  the  real  estate  if  they 
hare  any  right  to  it,  and  if  they  have  none  they  tend  to  do  justice 
to  the  respondoit  John  Hill,  who  is  heir  to  the  testatrix,  an  infiint 
and  a  protestant. 

The  appeal  was  heard  in  the  House  of  Lords  on  the  30th  May, 
1720.  The  fbUowing  is  a  copy  of  the  order  then  made — After 
hearing  counsel  upon  the  petition  and  appeal  of  Richard  Filkin, 
gentleman,  and  Frances  his  wife,  John  Eyre,  esquire,  Vincent 
Bush,  and  Benjamin  Rawlins,  gentlemen,  complaining  of  a  decree 
of  the  High  Court  of  Chancery,  made  the  1 1th  day  of  November, 
last,  in  a  cause  wherem  Roger  Hill  and  John  Hill  an  inftnt  by 
the  said  Roger  Hill  his  father  and  guardian  were  plaintiflEs,  and 
the  appellants  defendants  et  e  contra,  and  praying  "That  the 
same  may  be  reversed,"  as  also  upon  the  answer  of  the  said 
Roger  Hill  and  John  HiU  put  in  to  the  said  appeal,  and  due 
consideration  had  of  what  was  offered  by  counsel  on  either  side 
in  the  said  cause — It  is  ordered  and  adjudged  by  the  Lords 
Spiritual  and  Temporal  in  Parliament  assembled.  That  such  part 
of  the  said  decree  complained  of  in  the  said  appeal  as  directs  the 
trial  of  the  several  issues  therein  mentioned  be  and  is  hereby 
reversed ;  and  that  the  respondents  be  at  liberty  to  amend  their 
bill  in  order  to  put  in  issue  in  the  cause  the  several  matters 
intended  to  be  tried  by  the  said  issues,  and  the  respondents  [ap- 
pellants] are  at  liberty  to  put  in  a  new  answer  thereunto,  and  that 
the  said  decree  as  to  all  other  the  matters  complained  of  be  and 
is  hereby  affirmed  (a). 


(a)  The  decree  being  affirmed 
as  regarded  Roger  Hill's  promis- 
sory note,  and  as  regarded  the 
paymentof  whatever  might  remain 
due  to  him  in  respect  of  his  wife's 


fortune,  and  as  regarded  the  goods, 
gold  watch,  diamond  ring,  clothes, 
&e.,  he  had  no  interest  in  the 
subsequent  proceedings,  and  it 
will  be  found  that  his  name  dis- 
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Upon  the  death  of  their  mother,  John  Hill  and  Frances  Hill         1846. 
went  to  live  with  their  grandmother  Anne  Stevenson.     Upon  the  watts 
death  of  Anne  Stevenson  in  July,  1716^  John  HiU,  being  nine  LordEolin- 
years  of  age,  and  Frances  Hill,  being  thirteen,  feU  into  the  hands  '^^' 
of  Eyre  and  Bush^  two  of  Anne  Stevenson's  trustees  and  her       '  ^"  ^'**"* 
executors,  who  were  papists,  and  who  sent  John  Hill  to  a  popish  the  new%r  as^ 
school  in  Sussex,  and  Frances  Hill  to  another  popish  school  at  i^ "  called, 
Hammersmith.     Boger  Hill,  who  was  a  protestant,  being  desirous  i^^i^  jjm  y, 
of  having  his  children  removed  from  under  the  control  of  Eyre  FUMn. 
and  Bush,  and  educated  in  the  principles  of  the  protestant  religion,  ^™  th^ '  ^ 
applied  by  petition  to  Lord  Chancellor  Cowper,  who  was  pleased  possession. 
to  order  that  John  Hill  should  live  with  his  father  Roger  Hill, 
he  consulting  to  breed  him  at  Paul's  School,  and  that  Frances 
Hill  should  be  placed  with  a  protestant  mistress.     Lord  Chan- 
cellor Cowper's  order  was  dated  the  4th  day  of  March,  1716  (a). 
This  order  was  not  complied  with,  and  in  the  month  of  August, 
1717>  whilst  Frances  Hill  remained  in  the  house  of,  or  under  the 
control  of  Bush,  Eyre  and  Bush  consented  to  a  private  marriage 
between  Richard  FiUdn  (who  had  no  property  to  make  a  settle- 
ment) and  Frances  Hill,  and  which  marriage  was  celebrated  accord- 
ing to  the  rites  and  ceremonies  of  the  Church  of  Rome.    Filkin 
and  wife  allied  that  the  marriage  according  to  the  uses  and 
ceremonies  of  the  Church  of  Rome  was  only  in  compliance  with 
the  importunities  of  some  of  Frances  Hill's  friends  and  relations, 
and  that  they  were  two  days  afterwards  again  married  according 
to  the  rites  and  ceremonies  of  the  Church  of  England,  and  that 
they  had  both  constantly  ever  since  attended  the  worship  and 
i»mmunion  of  that  church  and  no  other.    The  new,  or  as  it  is 
called  <<  amended  "  bill  in  HUl  v.  Filkin  prayed  that  John  HHl 
as  the  next  protestant  heir  might  be  declared  entitled  to  the 
trust  estate  devised  under  Anne  Stevenson's  will. 


appears  except  as  the  next  friend  It  was  not  until  1752,  tbat  by 

of  his  son  the  iofiint  John  HUL  virtue  of  the  34th  Geo.  II.  c.  23, 

The  name  of  Rawlins  disappears  the  act  for  regulating  the  com- 

also.    This  is  shown  by  the  an-  mencement  of  the  year  and  for 

thor's  manuscripts.    The  author  correcting  the  calendar,  the  first 

has  also  ascertained  it  by  a  per-  of  January  was  reckoned  the  first 

sonal  inspection  of  the  registrar's  day  of  the  year.    The  4th  March, 

books.  1716,  the  date  of  Lord  Cowper's 

(a)  It  may  be  useful  to, remind  order,  was  therefore  seven  months 

the  student  tbat  at  this  time  the  after  the    grandmother's  death, 

year  began  on  the  25th  March.  July,  1716. 
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Watts  r. 
Lord  Bolin- 

Sv  FUMn  HIS   FATHER   AND    NEXT    FRIEND,    PLAINTIFF, 

AND  RICHARD  FILKIN,  AND  FRANCES,  HIS  WIFE, 
DEFENDANTS. 


Lord  Maccles- 
field's decree 
upon  the  new, 
or,  as  it  is 
called,  "amend- 
ed "bUl,  in 
mil  V.  Filiin, 
23rd  April, 
1722.    From  a 
MS.  in  the 
author's  pos- 
session. 


This  cause  coining  this  present  day  to  be  heard  and  debated 

before  the  Right  Honourable  the  Lord  High  Chancellor  in  the 

presence  of  counsel  learned  on  both  sides,  and  the  end  of  the 

plaintiff's  bill  being  to  hare  the  opinion  of  the  Court  upon  the 

will  of  Anne  Stevenson  deceased,  late  grandmother  of  the  plaintiff 

and  defendant  Frances,  and  whether  the  defendant  Frances  can 

take  thereby,  she  having  been  brought  up  in  the  Romish  religion, 

and  the  defendants  by  their  answer  insisting  that  the  defendant 

Frances  did  soon  after  her  intermarriage  and  before  she  attained 

the  age  of  18  years,  openly  and  publicly  forsake  the  Romish 

religion,  and  became  a  protestant,  and  hath  ever  since  conformed 

in  all  things  to  the  doctrine  of  the  Church  of  England,  and  that 

therefore  she  was  not  incapable  to  take  by  the  said  devise.     Upon 

debate  of  the  matter,  and  hearing  the  will  of  Anne  Stevenson, 

dated  the  8th  of  May,  1716 ;  an  order  dated  the  4th  of  March, 

1 7 1 6  (a)  ;  a  certificate,  dated  the  1 7th  of  June,  1 720  ;  a  certificate, 

dated  the  6th  of  September,  1720  (b)  ;  a  decree  in  this  cause 

before  the  bill  was  amended  (e),  and  the  proofs  taken  in  this 

cause  read,  and  what  was  alleged  by  counsel  on  either  side,  and  it 

appearing  that  John  Eyre,   and  Vincent  Bush  the  surviving 

trustees  in  the  will  of  the  said  Anne  Stevenson  are  not  brought 

before  the  Court,  nor  were  served  to  answer  to  the  amended  bill. 

His  Lordship  doth  think  fit  and  so  orders  that  the  plaintiff  be  at 

liberty  to  amend  his  bill,  and  to  make  the  said  John  Eyre  and 

Vincent  Bush  the  trustees  defendants  thereto,  and  the  plaintiff  is 

to  be  at  liberty  by  his  said  amended  bill  to  require  the  said  John 

Eyre  and  Vincent  Bush  to  set  forth  how  and  on  what  condition 

it  was  that  the  marriage  of  the  defendant  Frances  with  the 

defendant  Richard  Filkin  was  had  so  soon  after  the  making  of 

the  said  order  of  the  4  th  of  March,  1716,  for  putting  the  defend- 


(a)  This  was,  no  doubt,  the 
order  made  by  Lord  Cowper.  See 
before,  page  435. 

(b)  These  were  probably  certi- 
ficates of  the  kind  mentioned  in 


the  decree  of  Lord  King,  post, 
page  441. 

(c)  This  must  have  been  the 
decree  of  Lord  Macclesfield  of 
the  nth  November,  1719. 
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«nt  Frances  with  the  protestant  school  mistress,  and  what  secret  in-         1846. 

structions  they  had  from  the  said  Anne  Stevenson,  grandmother  of  watt8» 

the plaintifiPand defendant Francesinrelation to hergrandchildren;  LokdEolin- 

and  it  is  farther  ordered  that  the  said  John  Eyre  and  Vincent  ''^^' 

Bush  do  out  of  the  estate  of  the  said  Anne  Stevenson  in  their  **"^'  '^***- 

hands  pay  the  sum  of  40^.  to  the  plaintiff's  derk  in  courty  to  he 

hy  him  apphed  in  the  carrying  on  of  thu  cause  for  the  Aiture, 

and  not  to  discharge  or  satisfy  what  is  already  hecome  due  to 

him,  and  that  the  said  John  Eyre  and  Vincent  Bush  do  also  out 

of  the  same  estate  pay  to  the  defendant  Blchard  Filkin  the  like 

sum  of  40/.  hoth  which  payments  are  to  he  subject  to  the  farther 

order  of  this  Court ;  and  it  is  further  ordered  that  when  the  said 

trustees  shall  have  put  in  their  answer  to  the  said  amended  bill, 

this  cause  do  come  on  to  be  again  heard  before  his  Lordship,  at 

which  time  his  Lordship  declared  he  would  desire  the  assistance 

of  the  Master  of  the  Rolls  and  of  the  judges  (a). 

There  is  a  report  of  this  hearing  by  Peere  Williams,  who  was 
the  junior  counsel  for  the  Filkins  and  the  trustees,  as  appears  by 
the  printed  ^ouse  of  Lords  Appeal  Cases*  Peere  Williams 
(vol.  2,  page  6),  after  stating  that  Anne  Stevenson  was  a  papist 
and  had  a  granddaughter  Frances  and  a  grandson  John,  and  her 
will,  and  that  the  two  trustees  whose  consent  to  the  marriage  of 
Frances  was  required  were  papists,  states  that  there  was  a  petition 
to  the  late  Lord  Cowper  [Lord  Cowper  was  livmg  at  the  date  of 
Lord  Macclesfield's  decree,  April,  1722  :  he  died  Oct.  1723]  for 
the  education  of  this  granddaughter  under  protestant  guardians 
or  at  a  protestant  school,  and  upon  an  order  made  by  the  Court 
for  her  being  sent  to  a  protestant  school,  and  the  person  who  had 
the  care  of  her  going  with  her  out  of  court,  and  telling  her  he  hoped 
she  would  be  in  a  little  time  sensible  of  the  errors  and  superstitions 
of  the  popish  religion,  she  thereupon  said,  "  I  turn  heretic  ?  I 
would  sooner  be  torn  to  pieces  by  wild  horses!"  That  Hill,  as 
grandson  and  heir  at  law  and  devisee  of  Anne  Stevenson,  brought 
his  bill  in  order  to  compel  the  trustees  to  execute  a  conveyance  unto 
him,  proving  that  he,  though  educated  a  papist,  was  turned  protest- 
ant and  had  conformed.  Whereupon,  Peere  Williams  says,  the  only 
question  was  whether  in  regard  to  the  granddaughter  Frances,  who 
was  admitted  to  be  a  papist  at  the  time  of  making  the  devise  and 
at  the  death  of  the  testatrix  and  also  at  the  time  of  her  marriage 
(for  she  had  been  married  twice,  viz.  once  at  the  Bomish  chapel, 
being  the  chapel  of  the  Emperor's  Resident,  and  after  the  manner 

(a)  The  author's  manuscript  trar'sbook.  There  are  only  some 
has  been  compared  with  the  regis-     immaterial  verbal  variations. 
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Lo&D  Bouw- 

TON. 


of  the  papiBts,  and  this  irat  with  the  ocmseiit  of  the  tnistees ; 
afterwards  she  was  married  in  a  protestant  church  according  to 
the  manner  of  the  Church  of  finf^d,  upon  which  last  marrisge^ 
and  before  her  age  of  eighteen,  she  conformed  and  tamed  pro- 
testant) whether  she  was  entitled  to  take  the  trusts  of  the  real 
estate,  for  it  was  admitted  she  had  a  good  right  to  the  personal 
estate.  Lord  Macclesfield  in  giving  judgment  commented 
upon  the  statute  of  Will.  III.,  and  he  said  that  Frances  Filkin 
was  a  person  professing  the  popish  religion  was  plain,  first 
hy  choosing  to  be  married  in  the  popish  manner  in  a  popish 
chapel,  and  more  particukiiy  by  her  haTmg  said  that  sooner  than 
she  would  be  a  heretic  she  would  be  torn  to  pieces  bjwQd  horses. 
As  to  equitable  circumstances  he  could  not  see  anj  in  favour  of 
the  granddaughter ;  it  seemed  plain  that  she  being  the  elder  of 
the  two  grandchildren  had  given  the  greater  hopes  of  her  being 
a  papist,  and  for  that  reason  was  preferred  to  her  brother — the 
heir  of  the  testatrix — which  vras  an  hardship  upon  him,  as  it  was 
an  hardship  upon  an  heir,  who  was  favoured  in  all  Courts  both  of 
law  and  equity ;  on  the  contraiy,  it  could  not  be  a  hardship  that 
the  granddaughter  should  lose  that  estate^  which  was  plainly 
given  her  as  a  reward  for  befaig  a  papist  when  she  was  turned 
protestant,  if  that  were  so.  He  could  not  believe  but  that  there 
was  some  private  trust  lodged  in  the  trustees,  that  the  grandson 
should  have  the  estate  if  he  were  a  papist ;  also  some  secret  terms 
on  this  marriage  of  the  granddaughter  with  Filkin  that  she  should 
enjoy  her  religion,  &c. ;  else,  why  so  much  haste  to  marry  a  girl 
of  fifteen  to  one  who,  having  no  estate,  could  make  no  settlement 
upon  her;  therefore  let  the  bill  be  amended,  and  both  the  trustees 
and  the  defendant  Filkin  the  husband  shall  answer  to  these 
matters.  And  then  he  would  have  the  assistance  of  the  judges, 
as  was  done  in  the  case  of  Baieliffe  v.  Boper  (a),  for  though 
the  estate  in  question  was  small,  yet  (probably)  it  vras  a  con- 
trivance of  the  papists  to  bring  this  point  to  a  determination, 
which  in  some  aspects  might  seem  favourable  to  them,  and 

whether  the  word  'purchase'  in 
11  &  12  W.  III.  c.  4,  against  pa- 
pists acquiring  property,  was  con- 
fined to  the  acquisition  of  property 
by  'purchase'  in  common  par- 
lance>  or  meant  every  acquisition 
of  property  except  by  '  descent.* 
Being  called  in  to  assist  Lord 
Chancellor  Harcourt,  he  was  for 
giring  the  word  its  largest  sense. 


(a)  Roper  v.  EatcUffe^  9  Mod. 
167  &  181 ;  10  Mod.  231 ;  5  Bro. 
P.  C.  360.  An  account  of  this 
case  shall  be  given  from  a  work 
more  popular  than  Modern  Re- 
ports, or  Brown's  Parliamentary 
Cases,  "  Lord  Macclesfield's  only 
opinion  as  a  common-law  judge 
in  a  dvil  case,  which  attracted 
much  notice,  was  on  the  question 


TEMP.  LORD  COTTENHAM.  48» 

had  not  yet  been  settled.    And  as  (he  presumed)  this  was  in-         1846. 
tended  to  be  carried  elsewhere,  for  Aat  reason  let  it  appear  with  WArrar. 
all  its  circumstances ;  and  in  regard  both  sides  pretend  great  Loao  Bouir- 
poverty,  and  this  suit  may  be  chargeable,  let  each  party  have  ''^^' 
40L  paid  by  the  trustees  out  of  the  profiU.  ^^  ^'  ^***" 

There  is  also  a  report  of  this  hearing  before  Lord  Macclesfield 
in  a  book  of  reports  published  not  many  years  after — indeed  four 
years  before  the  first  edition  of  Peere  Williams  made  its  appear- 
ance— Cases  in  Law  and  Equity  chiefly  during  the  time  the  late 
Earl  of  Macclesfield  presided  in  the  Courts  of  King^s  Bench  and 
Chancery,  by  a  Barrister  of  the  Inner  Temple  [Robert  Lucas,  Esq.] 
1736,  folio — ^now  10  Modem  Reports^  See  ibidem,  page  482 — 
That  report  states  that  it  was  the  persuasion  of  witnesses  examined 
in  the  cause,  that  the  motive,  that  prevailed  with  the  grandmother 
to  disinherit  her  grandson,  her  heir  at  law,  and  give  her  estate  to 
the  granddaughter,  was  that  the  grandwm  being  but  nine  years  of 
age  she  did  not  know  but  he  might  easily  be  brought  up  a  protest- 
ant,  but  the  granddaughter  being  fourteen  years  of  age,  and  so 
better  grounded  in  her  principles,  she  hoped  would  firmly  adhere 
to  the  Roman  catholic  religion.  Though  the  popish  trustees  con- 
sented  to  the  match,  and  that  vdth  a  protestant,  yet  nothing  was 
settled  upon  the  wife  but  barely  her  own  fortune,  and  that  too  was 
subject  to  a  power  of  revocation  by  the  husband  and  the  popish 
trustees.  It  was  urged  for  John  Hill  that  one  so  sealous  in  her 
religion  as  to  declare  she  would  be  torn  to  pieces  by  wild  horses 
before  she  would  turn  heretic,  must  be  esteemed  one  that  comes 
within  the  description  in  the  act — "  a  papist  or  person  making 
profession  of  the  popish  religion."  Lord  Macclesfield  said  that 
the  grandson  seemed  to  him  to  have  a  strong  case,  but  that  the 
case  was  a  new  one,  and  therefore  he  would  have  the  assistance 
of  the  Judges,  but  he  directed  some  issues  at  law  to  bring  the 
case  more  fully  before  the  Court  (a).  The  note  at  the  end  of  the 
report  in  10  Modem  Reports  is  not  to  be  found  in  Lucas,  but 
merely  this  note,  Vide  infira,  Trin*  1 1  Geo.  I. 


although  occurring  in  a  penal  Campbell's  Lives  of  the  Chancel- 
statute,  that  be  might  effectuate  lors.  Vol.  4,  page  513. 
the  intention  of  the  legislature  in  (a)  This  is  incorrect.  Lord 
patting  down  popery.  The  Macclesfield  did  not  at  the  hear- 
Chancellor  decided  the  other  ing  of  this  new  suit  direct  any 
way,  but  his  decree  was  reversed  issues, 
by  the  House  of  Lords." — Lord 
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1846- 
' '  BETWEEN  JOHN  HILL,  AN  INFANT,  BY  HIS  NEXT 

lL^gun.  friend,  PLAINTIFF,  AND  RICHARD  FILKIN,  AND 

TON.  FRANCES  HIS  WIFE,  AND  JOHN  EYRE,  AND  VIN- 

HiU  ▼•  ^Ukm.        Qj^^rj^  BXJ8H,  DEFENDANTS ; 

AND 
BETWEEN    RICHARD    FILKIN    AND   WIFE,    PLAIN- 
TIFFS,    AND    JOHN    HILL,    BY    HIS    GUARDIAN, 
JOHN  EYRE,  AND  VINCENT  BUSH,  DEFENDANTS, 

Order  of  the  Upon  the  humble  petition  of  Richard  Filkin  and  his  wife, 

Bioners  of  the  *  defendants  in  the  first  and  plaintifis  in  the  second  cause,  this  day 
Great  Seal,  preferred  to  the  Right  Honourable  the  Lords  Commissioners,  for 
that  the  originai  ^^^  reasons  therein  contained  it  is  ordered  that  the  first  cause 
cause  of  Hili  ▼«  upon  the  matter  of  the  amended  bill  be  set  down  to  be  heard  at 
^^dOT^  the  request  of  the  defendants  upon  the  7th  of  May,  next ;  and 
to  be  heard        that  the  second  cause  be  set  down  to  be  heard  at  the  same  time 

tS^of  ttic"**'    ^*^  *^®  ^"*  *^"*®*  ®^  ^^^^  ^^^^  "  forthwith  to  be  given, 
amended  bOl,         The  causes  seem  to  have  come  on  for  hearing  accordingly 
and  that  the       before  the  Lords  Commissioners.     (The  custody  of  the  Great  Seal 
▼.  Hill  shonld    ^^  ^^^^^  committed  to  Sir  Joseph  Jekyll,  Sir  Greof&ey  Gilbert, 
be  set  down  to    and  Sir  Robert  Raymond,  in  consequence  of  Lord  Macclesfield's 
same  time.         impeachment.)    There  is  a  report  of  the  hearing  before  the 
From  a  MS.    Lords  Commissioners  in  a  book  published  fire  years  afterwards 
^^g^^j^**  *    — Casesarguedanddecreedin  the  High  Court  of  Chancery,  in  the 
dth,  9th,  10th  &  nth  years  of  King  George  the  First,  to  which 
are  added  some  Special  Cases  on  Appeals,  1730,  folio,  now  9 
Modem  Reports.   See  page  154.  That  report  states  that  Hill,  the 
father  of  John  Hill  and  Frances  Hill,  who  was  their  guardian  by 
nature,  petitioned  the  Lord  ChanceUor  Cowper  to  have  the  guar- 
dianship of  his  children,  or  some  other  protestant  who  should  be 
thought  proper.     And  accordingly  an  order  was  made  that  they 
should  be  educated  in  some  protestant  school,  but  before  that  order 
could  be  executed  the  defendant  intermarried  with  one  Filkin,  at 
the  chapel  of  the  Emperor's  Resident  by  a  priest,  and  two  days 
afterwards  by  a  minister  of  the  Church  of  England.      The 
defendant  confessed  by  her  answer  that  she  was  a  papist  at  the 
time  of  making  the  will  and  at  her  grandmother's  death,  and  for 
plea  said  that  the  plaintiff  was  then  a  papist,  and  that  she  was  at 
that  time  under  the  age  of  eighteen  years,  and  that  before  she 
came  to  that  age  she  intermarried  with  the  other  defendant, 
Filkin,  who  was  then  and  now  is  a  protestant,  and  that  she 
herself  became  a  protestant,  and  conformed  within  six  months 
next  after  she  came  to  the  age  of  eighteen  years,  according  to  th 


Hili  Y,  FUAm* 
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statute  in  that  case  made  and  provided. — It  was  therefore  argaed         18^6> 
for  the  defendants  that  Frances  had  become  a  convert  before  Wattsv. 
she  was  of  the  age  of  eighteen,  and  had  done  all  which  was  Lord  Eolin- 
required    bj  the    act,   and  so  she  was  capable  to  take  and  ^'^' 
enjoy  the  estate.    The  anonymoos  reporter  says  that  the  Court 
was  of  this  opinion,  and  therefore   decreed    the    trustees  to 
perform  the  trust.     He  adds  that  on  a  rehearing  before  th^ 
Lord  Chancellor  King,  the  bill  was  dismissed  with  costs. 

Although  the  Court  may,  as  the  anonymous  report  states,  have 
intimated  this  opinion,  it  seems  doubtful  whether  any  decree  was 
actually  made.  The  Registrar's  book  has  been  searched,  and  no 
decree  of  the  Lords  Commissioners  can  be  found.  The  hearing 
before  the  Lords  Commissioners  was  some  time  in  May,  1725. 
Lord  King  received  the  Great  Seal  the  1st  June,  1725,  and  he 
sat  in  court  two  or  three  days  after.  Peere  Williams  says. 
Vol.  II.  page  280,  that  Barker  v.  Giles  was  the  first  cause  that 
came  on  before  Lord  King,  it  being  argued  before  the  Lords  Com- 
missioners Gilbert  and  Raymond,  who  not  agreeing  adjourned 
it  over  as  a  case  of  difficulty. 

It  will  be  presently  seen  that  Lord  King's  decree  in  Hill 
V.  FUkin  and  Filkin  v.  Hill,  was  made  as  early  as  the  8th  June. 
It  is  probable  that  Hill  v.  Filkin  and  Filkin  v.  Hai,  like  Barker 
V.  Giles,  were  not  for  some  reason  finally  adjudicated  upon  by  the 
Lords  Commissioners. 


BETWEEN    JOHN    HILL,    AN    INFANT,    BY    JOHN 

HOCKER*   HIS  NEXT  FRIEND,    PLAINTIFF,   AND 

RICHARD  FILKIN,  AND  FRANCES  HIS  WIFE,  JOHN 

EYRE,    AND    VINCENT    BUSH,    EXECUTORS    OP 

ANNE  STEVENSON,  WIDOW,  DECEASED,  DEFEND* 

ANTS; 

AND 

BETWEEN  RICHARD  FILKIN,  AND  FRANCES  HIS 
WIFE,  PLAINTIFFS,  AND  JOHN  EYRE,  VINCENT 
BUSH,  AND  JOHN  HILL,  BY  HIS  GUARDIAN,  DE- 
FENDANTS. 

Whereupon  and  upon  long  debate  of  the  matter  and  hearing  Lord  King's  de- 
the  said  Act  of  Parliament  made  the  1 1th  of  William  entitled  an  J^  ^"jj'  ^• 
Act  to  prevent  the  Growth  of  Popery,  and  several  certificates  of  the  FiUm  v.  Hiil, 
plaintiff,  Frances  Filkin  having  received  the  sacrament  and  taken  S^™xv^^^*' 
the  oaths,   &c.,  and  of   the   said  John  Hill's  receiving    the  author'B  MS. 
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1846.         sacrament  and  taking  the  oaths,  &c.,  and  the  proofs  in  the  cause 
Watts*  '®*^'  "*^  ^^**  ^*'  alleged  hy  counsel  on  both  sides — His  Lord- 

LoKD  Eglin-     ship  saw  no  cause  to  give  to  the  plaintiff  Hill  any  relief,  and 
"^^^  doth  therefore  order  that  the  matter  of  the  said  plaintiff  Hill's 

BUi  ▼.  FUkm.  ^.ji  ^^  ^^^^  dismissed  out  of  this  court,  but  without  costs.  And 
in  the  other  cause  his  Lordship  doth  think  fit,  and  so  orders  that 
it  be  referred  to  Mr.  Edwards  to  take  an  account  of  the  said  Anne 
Stevenson's  personal  estate,  and  of  the  rents,  issues,  and  profits  of 
her  real  estate  devised  to  the  plaintiff  Frances,  which  have  come  to 
the  hands  of  the  defendants  Eyre  and  Bush,  and  also  to  take  an 
account  of  the  debts  and  legacies  of  the  said  Anne  Stevenson 
which  remain  unsatisfied,  and  to  tax  the  defendants  the  trustees 
their  costs  of  these  suits,  &c.,  and  if  any  difficulty  shall  arise 
before  the  Master  he  is  to  state  the  same  specially;  and  what 
debts  and  legacies  the  said  Master  shall  upon  the  said  account 
certify  to  remain  unsatisfied,  it  is  ordered  and  decreed  that  the 
same,  and  also  the  said  trustees'  costs  to  be  taxed  as  aforesaid,  be 
paid  out  of  the  said  testatrix's  persond  estate,  and  rents,  issues, 
and  profits  of  the  said  real  estate  which  upon  the  said  account 
shall  appear  to  have  come  to  the  hands  of  the  said  trustees  as 
aforesaid :  And  if  there  shall  be  any  surplus  thereof  after  such 
payments  made,  it  is  ordered  and  decreed  that  the  same  and 
also  the  said  real  estate  be  conveyed  and  assigned  according  to 
the  said  testatrix's  will,  and  the  articles  made  upon  the  marriage 
of  the  said  plaintiffs  Filkin  and  his  wife.  ♦  «  *  ♦  And  whereas 
by  the  said  will  there  was  100/.  given  to  the  said  John  Hill 
payable  at  hb  age  of  21  years,  and  whereas  the  defendants,  the 
trustees,  have  in  pursuance  of  an  order  of  this  Court  out  of  money 
in  their  hands  paid  to  the  said  plaintiff  Hill's  clerk  in  court  the 
sum  of  40/.  for  carrying  on  the  said  cause  subject  to  the  order  of 
this  Court»  it  is  therefore  further  ordered  that  the  said  40/L  be 
deducted  out  of  the  legacy  by  the  said  will  given  to  him  the  said 
John  Hill  as  paid  in  part  thereof. 

According  to  the  report  in  Lucas,  (10,  Modem  Reports,  536,) 
when  this  case  was  before  Lord  Macclesfield,  he  was  strongly  of 
opinion  for  the  plaintiff,  the  heir  at  law,  but  in  order  to  bring  the 
matter  more  fully  before  him  he  made  an  order  directing  some 
issues  to  be  tried.  From  that  order  the  defendant  appealed  to  the 
House  of  Lords  as  having  directed  issues  to  be  tried  that  were  not 
warranted  by  the  pleadings.  The  House  of  Lords  set  the  order 
aside  but  gave  the  plaintiff  leave  to  amend  his  bill,  which  he  did. 
And  upon  this  amended  bill  and  the  pleadings  thereupon,  the 
point  in  law  came  now  to  be  spoken  to  again  before  the  Lord 
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Chancellor  King,  viz.,  whether  the  granddaughter  the  defendant,         m6. 

having  confonned  hj  taking,  &c.,  according  to  the  act,  &c.,  Wattsv. 

within  six  months  after  attaining  the  age  of  eighteen,  w^  capahle  Lo&d  Eolin- 

of  taking  the  residue  under  this  will,  she  beiug  about  fourteen  at  '^^' 

the  time  of  the  death  of  the  testatrix.    Lord  Chanceltor  Bang  ^*'^^'  **'**"' 

dearly  and  strongly  decreed  in  favour  of  the  defendant,  contrary 

to  the  opinion  of  Lord  Macclesfield. 

There  is  also  a  report  of  the  hearing  before  Lord  King  in  the 
volume  of— Select  Cases  argued  and  adjudged  in  the  High  Court  of 
Chancery  before  the  late  Lords  Commissioners  of  the  Great  Seal, 
and  the  late  Lord  Chancellor  King,  from  the  year  1724  to  1733, 
by  a  Gentleman  of  the  Temple,  folio,  1740. 


Addition  to 
ADDITION  TO  STATEMENT  IN  NOTE,  PAGE  164.       sTATi»»NTiN 

NoTB,  page  164. 

"  Large  sums  were  given  by  the  Masters  for  their  places.    The  Th«  Chin- 
Chancellor  had  his  share."     There  is  a  passage  in  a  Beport  not  the  only 
made  by  a  Committee  of  the  House  of  Commons  in  1730,  which  judge,  who  for- 
it  is  beheved  is  very  Uttle  known,  which  shows  that  the  Chan-  Z7ll/^m^ 
cellor  was  not  the  only  judge,  who  formerly  received  money  from  persons  ap- 
persons  appointed  to  offices  appertaining  to  the  administration  of  ^J^^Lr. 
justice.    It  is  a  Report  from  the  Committee  appointed  to  inquire  taining  to  the 
into  the  state  of  the  goals  of  the  kingdom.    The  committee  state  *J^^^®" 
that  on  a  new  marshal  of  the  prison  of  the  King's  Bench  being 
sworn,  it  hath  been  usual  for  him  to  pay  100  guineas  to  the  Lord 
Chief  Justice  of  the  King^s  Bench,  and  50  guineas  to  each  of  the 
Puisne  Judges  of  that  Court.    That  Richard  Mullins,  the  present 
marshal,  when  he  was  sworn  marshal  in  1724,  gave  a  purse  of 
100  guineas  into  the  hands  of  Sir  John  Pratt,  Knight,  then  Lord 
Chief  Justice  of  the  King's  Bench,  and  one  other  purse  contain- 
ing 50  guineas  to  Mr.  Justice  Forteseue,  and  the  like  sum  to 
Mr.  Justice  Powis,  and  he  offered  the  like  sum  to  Sir  Robert 
Raymond,  Knight,  then  one  of  the  Puisne  Judges  of  that  Court, 
who  refused  the  same  saying,  he  did  not  know  any  such  fee  was 
due,  and  if  it  was  not  a  legal  fee  he  would  not  take  it,  but  that 
he  would  inform  himself  of  the  Lord  Chief  Justice  and  the  other 
Judges ;  and  some  days  after  he  accepted  the  said  sum,  having 
seen  the  Lord  Chief  Justice  and  the  other  Judges  of  the  said 
Court.     The  said  Richard  Mullins  was  again  sworn  into  the  said 
office  on  the  25th  day  of  January,  1729,  on  which  occasion  Sir 
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1847.  Robert  fiaymond,  Knight,  Lord  Chief  Justice  of  the  Kiag*9 
Addition  to  Bench,  «id  the  other  Judges  of  the  said  Bench,  did  not  accept 
8TATKMBNT  IN  of  BDj  fec.  whatevcr  from  the  said  marshal.  That  over  and  above 
Note,  page  164.  ^jj^g^  fg^g  ^^  presents  paid  by  the  marshals  on  their  being  sworn 
into  the  said  office,  they  used  to  pay  every  Christmas  to  the  Lord 
Chief  Justice  of  the  King's  Bench  20  guineas,  and  to  each  of 
the  Puisne  Judges  10  guineas,  until  such  time  as  the  present  Sir 
Robert  Raymond  came  to  be  Lord  Chief  Justice.  He  then 
generously  refused  to  accept  of  any  such  presents,  and  would 
never  receive  any  gratification  whatsoever  from  the  said  mar- 
shal (a),  and  he  was  imitated  in  this  by  Mr.  Justice  Reynolds, 
who,  though  he  accepted  the  ten  guineas,  sent  the  same  by  his 
clerk  to  be  distributed  amongst  the  prisoners  of  the  said  prison, 
and  all  the  Judges  of  the  said  Court  have  now  followed  this 
example.  At  Christmas,  1729,  they  all  refused  to  accept  any 
presents  from  the  said  marshal.  That  not  only  the  marshals 
but  the  deputy-marshals  made  presents  (on  their  admittance) 
to  the  Lord  Chief  Justice  of  the  said  Court.  Mr.  John  Morris, 
who  is  now  deputy-marshal,  made  a  present  to  the  Lord  Chief 
Justice  Holt  of  20  guineas,  which,  as  far  as  he  remembers, 
he  gave  to  him  with  his  own  hands. 

The  sums  mentioned  in  this  report  are,  however,  small  in  com- 
parison with  those,  which  the  Chancellor  received  from  persons 
appointed  to  Masterships.  On  the  trial  of  Lord  Macclesfield, 
there  was  evidence  that  he  had,  on  more  than  one  occasion,  re- 
ceived from  a  new  Master  on  his  appointment  no  less  than  5000/. 
Lord  Macclesfield's  impeachment  took  place  in  the  year  1725. 
We  may  ascribe  to  that  event  the  non-acceptance  by  the  Judges 
of  the  Court  of  King's  Bench  of  the  fees  upon  Mullins  being 
again  sworn  into  office,  and  the  ultimate  refusal  by  all  the 
Judges  of  the  Court  of  King's  Bench  (the  other  Judges  of  the 
Court  at  that  time  were  Probyn  and  Page)  to  receive  from  the 
marshal  the  Christmas  presents. 

One  of  the  resolutions  of  the  Committee  of  the  House  of 
Commons,  and  which  was  agreed  to  by  the  House,  was,  "  That 
effectual  provision  should  be  made  to  prevent  the  judges,  their 
clerks,  and  servants  from  receiving  any  fees,  gifts,  presents,  or 
any  gratuities  whatsoever  from  the  gaoler  or  keeper  of  any  prison, 
or  from  any  officer  intrusted  with  the  custody  of  prisoners,  or  any 
person  empowered  by  them." 

(a)   Mulling  said,  in  his  ex-  the  twenty  guineas,  yet  desired 

aminaiion,  that  Sir  Robert  Ray-  he  would  not  mention  such  re- 

mond,  although  after  he  became  fusal,  lest  his  successors  should 

Chief  Justice  he  always  refused  think  he  lessened  their  perquisites. 
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1846. 
Dec.  22. 

^ . ' 

Richardson 

JOSEPH  JOHN  RICHARDSON  v.  SARAH  WICK  *'  ^''"'' 
AND  OTHERS. 

The  plaintiff's  solicitor,  Mr.  Hadwen,  bad  neglected  to  Question  as  to 
take  out  his  certificate,  whereupon  the  defendant  S.  Wick's  ©f  sTSdc"  ^ 
solicitor  gave  notice  of  motion  before  the  Vice-Chancellor  *^J^"®*jS®'^ 
Knight  Bruce  that  the  plaintiff's  bill  might  be  taken  off  the  the  registnur  or 
file  for  irregukrity.    The  plaintiff  made  an  affidavit  that  he  ^  ^rdi  and 
was  iimorant  that  Hadwen  had  not  taken  out  his  certificate.  ^^^]  *^*  *»f. 

°  ^  was  duly  quab- 

The  plaintiff  being  present  in  court  when  the  motion  came  fied  to  act. 
on  stated  that  Mr.  Beetholme,  a  solicitor,  would  act  for 
him  in  the  cause  for  the  future,  and  thereupon  the  Vice- 
Chancellor  made  an  order — 23rd  July,  1846 — ^that  upon 
Mr.  Beetholme  on  that  day  satisfying  the  Registrar  or  Mr. 
Berry  [Mr.  Berry  is  one  of  the  Clerks  of  Records  and 
Writs]  that  he  was  duly  qualified  to  act  the  bill  should 
continue  on  the  file,  and  the  defendant  S.  Wick's  appear- 
ance was  to  be  considered  as  entered  on  that  day,  and  the 
plaintiff  and  Hadwen  were  to  pay  the  costs  of  the  appli- 
cation. Beetholme  not  having  satisfied  the  Registrar  or 
Mr.  Berry,  the  Vice-Chancellor  on  the  27th  July  ordered 
that  all  proceedings  in  the  cause  should  be  stayed  until  the 
further  order  of  the  Court,  and  that  the  plaintiff  and 
Hadwen  should  pay  the  costs  of  the  application.  This  last 
order  was  made  ex  parte  upon  the  application  of  the  defend- 
ant S.  Wick's  counsel. 

Mr.  Cooper  and  Mr.  Daniel,  on  behalf  of  the  plaintiff, 
now  moved  by  way  of  appeal  to  discharge  the  order  of  the 
27th  July. 

Mr.  Toller  appeared  for  the  defendant  S.  Wick,  in 
support  of  the  order. 

The  Lord  Chancellor  intimated  that  an  order  that  a 
solicitor  should  satisfy  the  Registrar  or  the  Clerk  of 
Records  and  Writs  that  he  was  duly  qualified  to  act 

Q  G 
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1846. 

Richardson 
V.  Wick. 


was  a  novelty  (a),  and  that  its  regularity  might  be 
questioned.  However  he  was  not  called  upon  at  present 
to  come  to  any  decision  upon  that  point,  as  the  motion 
was  not  to  discharge  that  order.  The  motion  before 
him  was  to  discharge  the  subsequent  order  of  the  27th 
July.  That  this  last  order  was  irregular  he  could 
entertain  no  doubt.  It  recited  that  Beetholme  had 
not  satisfied  the  Registrar  or  Mr.  Berry.  In  what  way 
the  Court  became  apprized  of  the  fact  that  Beetholme  had 
not  satisfied  the  Registrar  or  Mr.  Berry  did  not  appear. 
And  then  upon  the  ^plication  of  counsel  for  the  defendant 
it  was  ordered  that  all  proceedings  in  the  cause  should  be 
stayed,  and  that  the  plaintiff  and  Hadwen  should  pay  to 
the  defendant  the  costs  of  the  application.  Now  this 
was  done  in  the  absence  of,  and  without  any  notice  to, 
the  parties  affected.  The  order  was  irregular  and 
must  be  discharged.  Whatever  might  be  his  opinion 
upon  the  order  of  the  23rd  of  July,  that  Beetholme  should 
satisfy  the  Registrar  or  Mr.  Berry  that  he  was  qualified 
to  act,  there  was  no  occasion  for  him  to  express  it  more 
explicitly. 


Mr.  Monro's 
Acta  Cancel, 
lariae. 


The  following  is  a  copy  of  the  order  : — Vice-Chancellor 
Knight  Bruce,  Monday,  the  27th  day  of  July,  in  the  tenth 
year  of  the  reign  of  Her  Majesty  Queen  Victoria,  1846. 
Between  Joseph  John  Richardson,  plaintiff,  Sarah  Wick,  sued 
with  John  Joseph  Tabor,  William  Moore,  Joseph  Bichardson, 
and  Patrick  James  Johnson,  defendants.  Whereas  Mr.  Toller, 
of  counsel  for  the  defendant  Sarah  Wick,  on  the  23rd  day  of 
July,  1846,  moved  and  offered  divers  reasons  unto  this  Court 
that  the  plaintiff's  bill  in  this  cause  might  be  taken  off  the  file  of 


(a)  The  novelty,  here  predicated 
of  such  aD  order,  has  of  course 
reference  to  oar  own  times.  The 
author  has  seen  in  the  carious 
manuscript  collection  of  his  friend 
Mr.  Cecil  Monro,  orders  not  very 
dissimilar,  made  in  the  reigns  of 
Henry  VIll.  and  Elizabeth.    A 


portion  of  Mr.  Monro's  collection, 
consisting  for  the  most  part  of 
extracts  from  the  Masters'  reports 
and  certificates,  and  from  the 
Registrars'  books,  during  the  last 
half  of  the  sixteenth  century,  will 
shortly  be  published  under  the 
title  of  "  Acta  Cancellariae." 
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this  Court  for  ifregolaritj  with  costs  :  the  person  whose  name         1B46. 

appears  on  the  said  bill  as  the  solicitor  of  the  said  plaintiff  in  r,chard»on  ' 

this  suit,  not  being  a  solicitor  of  this  Court,  or  otherwise  not  v.  Wick. 

being  duly  qualified  to  act  as  such  solicitor,   in  the  presence 

of  Mr.  Cooper   of  counsel  for  the  plaintiff  and  for  Richard 

Starling  Hadwen,  his  solicitor.     Whereupon,  and  upon  hearing 

what  was  aU^d  by  the  counsel  on  both  sides,  and  it  being 

represented  to  the  Court  that  Mr.  Beetholme  would  act  as 

solicitor  for  the  plaintiff  in  this  suit,  the  Court  did  order  that 

upon  his  on  that  day  satisfying  the  Registrar  or  Mr.  Berry  that 

he  was  duly  qualified  to  act,  the  bill  should  continue  on  the  file, 

and  the  defendant  Sarah  Wick's  appearance  was  to  be  considered 

as  entered  on  that  day.    And  it  was  ordered  that  the  plaintiff  and 

the  said  Ridiard  Starling    Hadwen   should  pay  to  the  said 

defendant  her  costs  of  the  said  application.     And  the  said 

Mr.  Beetholme  not  having  satisfied  the  Registrar  or  Mr.  Berry, 

this  Court  doth  (upon  the  application  of  the  counsel  for  the  said 

defendant)  order  that  all  proceedings  in  this  cause  be  stayed 

as  against  the  said  defendant  Sarah  Wick,  until  the  further  order 

of  this  Court.     And  it  is  ordered  that  the  plaintiff  Joseph  John 

Richardson,  and  the  said  Richard  Starling  Hadwen,  do  pay  unto 

the  said  defendant  Sarah  Wick,  her  costs  of  the  application,  to 

be  taxed  by  the  Taxing  Master  of  this  Court  in  rotation. 


V.  C.  Eno. 
1847. 
Feb. 

HENRY  V.  OGLE.  ^ . ' 

Hbnrtv.Oolb. 
This  was  a  petition  of  a  husband  and  wife  and  their  child.  There  must  be 
that  the  defendants,  in  whose  names  certain  funds  be-  themuried^ 
longing  to  the  wife  were  standing,  might  be  ordered  to  '^omw^pre- 
transfer  such  funds  to  the  trustees  of  a  voluntary  settle-  orderthfttfiuda 
ment  made  by  the  husband  for  the  benefit  of  himself  and  her^aShough 
wife  and  their  children.  ThB  question  was  whether,  inasmuch  "^aU  bTtnms. 
as  the  funds  were  not  in  court,  and  were  not  to  be  trans-  ferred  to  the 
ferred  to  the  husband,  an  order  for  the  transfer  might  not  voluntary  aet- 
be  made  without  the  previous  consent  of  the  wife  being  *l«™*^'»*- 
taken  in  the  usual  way. 

*     The  Vice-Chamcellor  of  England  said,  that  where  the 
jurisdiction  of  the  Court  was  called-  into  action  by  the 
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1847.  husband,  for  the  purpose  of  disposing  of  funds  belonging  to 
Henkyv.Ools.  ^^^  y^ife^  the  Court  would  make  no  order  without  having 
first  ascertained  by  the  examination  of  the  wife  that  she 
was  a  consenting  party.  That  it  was  immaterial  whether 
the  funds  stood  in  the  name  of  the  Accountant-General,  or 
in  the  names  of  trustees.  It  was  enough  that  the  Court 
was  required  by  the  husband  to  make  an  order.  It  was 
equally  immaterial  that  the  husband  did  not  propose  an 
immediate  transfer  to  himself,  but  to  trustees  under  a  set- 
tlement giying^interests  to  the  wife  and  the  children  of  the 
marriage.  Might  not  the  provisions  of  the  settlement  put 
the  funds  entirely  in  the  husband's  power !  But  whether 
that  was  so  or  not,  whatever  might  be  the  trusts,  there 
must  be  the  consent  of  the  wife  previously  to  an  order 
that  funds  belonging  to  her,  though  not  in  court,  should 
be  transferred  to  the  trustees  of  a  voluntary  settlement. 

Mr.  Cooper^  Mr.  Jervis^  Mr.  Hislop  Clarke^  and  Mr. 
W.  jET.  Smith  were  counsel  for  the  petitioners  and  the 
respondents. 


Mkmoaanda. 


Memoranda. 


Number  of  biiia  Statement  of  the  number  of  bills  filed  in  the  Courts  of  the 
J^l843-46        ^^^^^  of  the  Rolls  and  the  Vice-Chancellors  in  the 
years  1843—1846. 


Mabtbb  of  tbb  Rolls  ..   .    • 
V.  C.  OF  England  .         ... 
V.  C.  Knight  Bbucs  .... 
V.  C.  WlOBAM 

1843 

1844 

1845 

1846 

349 
769 
294 
464 

265 
734 
434 

408 

235 
767 
536 
294 

197 
753 
613 
264 

1876 

1841 

1832 

1827 
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A  statement  of  all  matters  disposed  of  in  the  Court  of 
Chancery  between  2nd  Nov.  1845,  and  the  1st  of  Nov. 
1846,  both  inclusive. 


1847. 


Goiena 

P»pei^. 

CaoMs. 

Bxeep. 

^ 

Pelitioin. 

tiona 
Dine. 

Short 

Cauaet 

and  Fur- 

Demiir- 
lenud 

^t^ 

TMaL 

tloiuuid 

therDt- 

Objee. 

heuliifi. 

tionsf' 

Bxeep. 

nttUmM, 

tiOOk 

Lord  Chan. 

tiou. 

CKLLOB 

71 

21 

1 

60 

153 

Mabtsr    of 

THE   Rolls 

AND    Vica- 

CUANCXL- 

LOBS       •      . 

2808 

3402 

726 

655 

81 

7572 

2879 

3423 

727 
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Matters  du> 
posed  of  in  the 
Court  between 
November  1845 
and  November 
1846. 


On  the  21st  of  November,  1834,  Lord  Brougham  m  his  in  November 
address  to  the  bar  on  the  occasion  of  his  resigning  the  ^the^^p^^of 
Great  Seal,  said  he  had  satisfaction  in  observing  that  ^^j^^^** 
(besides  a  cause  which  was  standing  over  by  consent  for 
common-law  judges,  and  under  the  application  of  the 
party)  there  were  only  two  cases  which  remained  to  be 
heard  which  were  set  down  before  the  last  long  vacation. 
As  he  had  no  right  to  press  the  parties  closer  than  this,  it 
was  his  intention,  if  he  had  remained  there,  to  adjourn  the 
Court  on  the  last  day  of  term,  until  the  11th  of  January, 
the  first  day  of  the  next  term,  as  he  had  been  obliged 
to  do  in  the  month  of  June  then  last,  for  a  like  reason,  the 
business  being  all  dbpoeed  of.  Thus  he  had  the  great 
satisfaction  of  reflecting  that  that  Court,  represented  by  its 
enemies  as  the  Temple  of  Discord,  Delay  and  Expense,  had 
been  twice  closed  within  the  space  of  five  months. 

Should  this  volume  come  under  the  view  of  a  reader 
unacquainted  with  the  Court  of  Chancery,  it  is  requisite 
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that  he  should  be  mformed  that  in  this  last  passage  Lord 
Brougham  alluded  to  the  Appellate  branch  of  the  Court,  in 
which  the  Lord  Chancellor  presides.  In  the  Courts  of  the 
Master  of  the  Rolls  and  the  Vice  Chancellor,  there  was  a 
large  arrear  of  bnsineaB,  The  Equity  practitioner  iff 
aware  that  the  same  happy  result  has  attended  the  labours 
of  Lord  Cottenham.  During  his  former  Chancellorship 
^^  the  Temple  of  Discord,  Delay,  and  Expense^  was  closed 
repeatedly.  On  those  occasions  however  his  Lordship  did 
not  adjourn  the  Court,  but  heard  and  disposed  of  a  large 
number  of  original  causes — a  piece  of  good  fortune  which 
never  fell  to  the  lot  of  Lord  Brougham.  Indeed,  Lord 
Cottenham  is  the  only  Chancellor,  who,  having  disposed 
of  all  the  appellate  business  depending  before  him,  has 
heard  original  causes,  since  the  passing  of  the  Act  of 
the  53  Geo.  III.,  to  which  the  Court  of  the  Vice-Chancellor 
of  England  owes  its  existence.  In  November  last  the 
whole  of  the  paper  of  appeals  had  been  exhausted,  and 
the  Lord  Chancellor  would  again  have  heard  original 
causes  had  it  not  been  for  a  representation — ^verified  by 
the  event — that  the  creation  of  the  two  new  Vice-Chan- 
cellors' Courts  in  1841,  having  doubled  the  souroee  of 
appeals,  it  was  extremely  improbable  that  business  of 
this  description  would  not  be  speedily  brought  forward, 
amply  sufficient  to  occupy  the  whole  of  his  time  without 
having  recourse,  as  formerly,  to  the  list  of  origmal  causes— « 
more  especially  as  the  suitors  would  be  aware  that  the 
appeal  list  was  dear,  and  that  consequently  their  cases 
would  be  forthwith  heard— and  that  by  a  judge  who, 
unlike  his  immediate  predecessors,  possesses  that  familiar- 
ity with  equitable  principles  and  practice,  from  having 
passed  his  life  in  the  discussion  and  application  of  them, 
without  which  the  decisions  of  the  Court  below  can,  in 
genera],  undergo  no  very  satisfactory  revision. 

In  December,  causes  were  transferred  firom  the  paper  of 
the  Vice-Chancellor  of  England  to  the  paper  of  the  Vice- 
Chancellor  Knight  Bruce  ;  and  in  January,  causes  were 
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transferred  from  the  paper  of  the  Vice-Chaneellor  6f  ^  ^^^^ 
England  to  the  paper  of  the  Vice-Chancellor  Wigram.  In  Mmuovlahda. 
February,  causes  were  transferred  from  the  paper  of  the 
Master  of  the  Rolls  to  the  paper  of  the  Lord  Chancellor, 
for  the  purpose  of  bemg  afterwards  transferred  to  the 
paper  of  the  Vice-Chancellor  Knight  Bruce.  The  first 
order  for  transferring  causes  from  the  paper  of  the  Master 
of  the  Rolls  to  the  piq>er  of  the  Lord  Chancellor,  with  the 
exception  of  an  order  made  in  the  time  of  Lord  Keeper 
Haroourt,  was  an  order  of  19th  February,  1842  (a).  The 
present  order  is  in  the  same  words.  Conformably  with  the 
plan  of  the  present  publication  (when  another  part  shall 
have  appeared,  that  plan  will  be  better  understood),  a 
copy  of  the  order  is  here  inserted.  All  the  former  orders 
have  been  in  the  same  words. — Saturday,  27th  February, 
1847.  Whereas  from  the  state  of  the  business  before  the 
Lord  Chancellor  and  the  Master  of  the  Rolls  respectively, 
it  is  expedient  that  a  portion  of  the  causes  set  down  to  be 
heard  before  the  Master  of  the  Rolls  should  be  transferred 
to  the  Lord  Chancellor's  Book  of  Causes  for  hearing. 
Now  we  do  hereby  order  that  the  several  causes  set  forth 
in  the  schedule  hereunto  subjoined,  be  accordingly  trans- 
ferred from  the  Book  of  Causes  of  the  Master  of  the  Rolls 
to  that  of  the  Lord  Chancellor.  And  we  do  further  order 
that  the  causes  so  to  be  transferred  (although  the  bills 
therein  may  have  been  marked  for  the  Master  of  the  Rolls 
under  the  orders  of  Court  of  the  6th  day  of  May,  1837, 
and  (notwithstanding  any  decree  or  orders  therein  made  by 

(a)  Before  the  order  of  the  1 9th  the  causes,  which  they  so  desii  ed  to 

of  February,  1842,  there  was  a  be  transferred,  before  the  19th  of 

notice  of  tlxe  15th  of  February,  Febmary,  and  were  immediately 

that  if  any  plaintiffs  whose  causes  to  give  notice  thereof  to  the  clerks 

were  then  set  down  to  be  heard  in  court  for  the  defendants.    Ths 

before  the  Master  of  the  Rolls,  names  of  very  few  causes  were 

were  desirous  to  have  such  causes  given  in  to  the  Registrar  under 

transferred  to  the  paper  of  the  this  notice — not  more  than  seven 

Lord  Chancellor,  they  were  to  give  or  eight 
in  to  the  Registrar  the  names  of 
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the  Master  of  the  Rolls)  shall  hereafter  be  considered  and 
taken  as  causes  originally  nuirked  for  the  Lord  Chancellor, 
and  be  subject  to  the  same  regulations  as  all  causes 
marked  for  the  Lord  Chancellor  are  subject  to  by  the 
same  orders.  Provided  nevertheless  that  no  decree  or 
order  made  by  the  Master  of  the  Rolls  in  any  of  such 
causes  shall  be  varied  or  reversed  than  by  the  Lord  Chan- 
cellor himself.  And  this  order  is  to  be  drawn  up  and 
entered  with  the  Registrar.  Cottenham,  L.  C,  Langdale» 
M.  R. — This  order  for  the  transfer  of  causes  from  the 
paper  of  the  Master  of  the  Rolls  to  the  paper  of  the  Lord 
Chancellor,  was  preceded  by  a  notice  that  the  causes 
named  in  a  list  which  was  underneath,  would  on  the  day 
mentioned  in  the  notice  be  transferred  from  the  paper  of 
the  Master  of  the  Rolls  to  the  p^>er  of  the  Lord  Chan- 
cellor, unless  the  solicitors  for  all  the  parties  in  any  of 
such  causes  should  before  such  day  sign  and  deliver  at 
the  office  of  the  secretary  of  the  Master  of  the  Rolls  a 
request  in  writing,  that  the  causes  named  in  such  request 
respectively  might  remain  in  the  paper  of  the  Master 
of  the  Rolls,  in  which  case  the  causes  not  named  in  any 
such  request  would  alone  be  transferred  at  the  time 
aforesaid.  The  transfer  of  causes  which  took  place  from 
the  paper  of  the  Master  of  the  Rolls  to  the  paper  of 
the  Lord  Chancellor  in  February,  1845,  was  preceded 
by  ft  notice  verbatim  the  same.  That  was  the  first 
time  of  such  a  notice  being  issued  (a). 


Tramferof 
canaet  in  the 
time  of  Lord 
Haroourt  from 
the  paper  of 
theMarterof 
the  Rolls  to  the 
puier  of  the 
LwdKeqier. 


(a)  The  traosfers  of  causes  from 
the  paper  of  the  Master  of  the 
fioUs  to  the  paper  of  the  Lord 
Chancelior,  whichhave  taken  place 
at  different  times  during  the  last 
five  yearsy  were  made  in  order 
that  the  causes  might  be  after- 
wards transferred  to  the  papers 
of  one  of  the  Vice-Chancellors, 
and  heard  by  such  Vice-Chan- 
cellor.  The  keepership  of  Lord 
Uarcourt  witnessed  the  novelty  of 


a  transfer  of  causes  from  the  paper 
of  the  Master  of  the  Rolls,  the 
able  and  notorious  Sir  John  Tre- 
vor, to  that  of  the  Lord  Keeper, 
in  order  that  the  causes  might  he 
heard  by  the  Lord  Keeper.  Lord 
Harcourt  became  Keeper  of  the 
Great  Seal  in  October,  1710. 
Whilst  at  the  bar  he  had  princb- 
pally  practised  in  the  Court  of 
Chancery.  It  is  probable  that  it 
was  the  intinutte  knowledge  thus 
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The  Lord  Chancellor  began  to  sit  in  the  House  of  Lords        ^^7. 


the  2nd  day  of  February ;  his  days  of  sitting  there  were  Mbmo&anda. 
Mondays,  Tuesdays,  and  Thursdays,  and  in  Chancery,  ^^^®^*^® 
Wednesdays,  Fridays,  and  Saturdays.  The  Master  of  the 
Rolls  sat  as  a  member  of  the  Judicial  Committee  of  the 
Privy  Council,  ten  days  in  the  month  of  December,  and 
ten  days  in  the  month  of  February.  The  sittings  of  the 
Court  after  Michaelmas  Term  began  1st  of  December,  and 
continued  until  the  24th  of  December  both  inclusive.    The 


acquired  of  equity  doctrine  and 
practice,  which  enabled  him  in  the 
course  of  eighteen  months  to  des- 
patch all  the  appeals  and  original 
causes  set  down  before  him ;  and 
in  consequence  in  May,  1712,  an 
order  was  made  by  him  that  his 
secretary  and  the  senior  Registrar, 
together  with  the  secretary  of  the 
Master  of  the  Rolls  and  the  senior 
Registrar  at  the  Rolls  should 
forthwith  attend  at  the  Registrar's 
office,  and  that  out  of  the  papers 
of  remaining  causes  set  down 
before  his  Honour  the  Master  of 
the  Rolls,  and  then  remaining 
unheard,  beginning  at  the  twen- 
tieth cause  in  such  paper,  they 
should  take  the  next  three  score 
causes  in  course  as  they  then 
stood  entered  therein,  and  make 
a  distinct  paper  thereof,  and  sign 
the  same,  and  that  in  such  paper 
they  should  set  down  the  first  fif- 
teen of  the  said  causes  to  be  heard 
before  his  Lordship  on  the  27th 
day  of  May  instant,  and  the  next 
fifteen  thereof  on  the  28th  day  of 
May  instant,  there  being  no  causes 
appointed  before  him  for  those 
days,  and  the  next  ten  thereof  on 
the  30th  of  May  instant,  and  the 
residue  on  the  31st  of  May  in- 
stant. 
In  a  work  published  by  the  au- 


thor nineteen  years  ago  (A  brief 
Account  of  some  of  the  most  im- 
portant Proceedings  in  Parliament 
relative  to  the  Defects  in  the  Ad- 
ministration of  Justice  in  the 
Court  of  Chancery,  the  House  of 
Lords,  and  the  Court  of  Com- 
missioners of  Bankrupt,  together, 
with  the  Opinions  of  different 
Statesmen  and  Lawyers  as  to  the 
Remedies  to  be  applied.  Murray, 
1828,  8fo.  pp.  436)  there  is  the 
following  passage : — "  Lord  Har- 
court  was  Chancellor  during  the 
last  seven  years  of  the  reign  of 
Queen  Anne,  and  it  appears  that 
on  one  ooeanon  he  disposed  of  aU 
the  business  depending  before 
him  that  was  ready  to  be  heard ; 
but  there  was  at  that  time  a  great 
arrear  at  the  Rolls,  and  his  Lord- 
ship caused  a  part  of  the  suits  set 
down  there  to  be  transferred  to 
his  own  paper.  The  cause  that 
enabled  Lord  Harcourt  to  get  rid 
of  the  arrears  of  his  court  does 
not  appear  to  be  known,  but  it 
seems  to  have  been  temporary." 
The  circumstance  of  Lord  Har- 
court having  disposed  of  all  the 
business  before  him  ready  to 
be  heard,  is  not  noticed  in  Lord 
Campbell's  Life  of  that  Chan- 
cellor. 
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aittiiigs  after  Hilary  Term  began  the  8ih  day  of  Febmaiy, 
and  continued  until  Maunday  Thursday,  both  indusiTe. 
The  Lord  Chancellor,  in  pursuance  of  the  8th  of  the 
General  Orders  of  May,  1845,  ordered  that  the  Easter 
Vacati<Hi  should  conunence  on  Good  Friday,  the  2nd  of 
April,  and  terminate  on  Saturday  the  10th  of  April,  both 
inclusive.  The  sittings  will  be  resumed  at  Westminster, 
on  Tuesday  the  ISth  April,  being  two  days  before  the 
oommencement  of  Term. 

On  the  3rd  March,  a  General  Order  was  made  by  the 
Lord  Chancellor  and  the  Master  of  the  Rolls,  That  the 
Master  of  Reports  and  Entries,  and  the  Clerks  of  Reports 
shall  in  lieu  and  instead  of  the  fees  of  2«.  for  the  first  side, 
and  Is.  6d.  for  every  other  side  containing  two  folios  of 
ninefy  words  now  receivable  by  them  for  all  copies  of 
orders,  exertions,  petitions,  reports,  or  other  documents, 
receive  and  take  for  all  such  copies  bespoke  after  the  4th 
day  of  March  instant,  4c2.  for  evezy  folio  of  ninety  words 
andno more.— This  is  the  first  alteration  made  in  the  amount 
of  fees  payable  for  these  copies  since  the  time  of  Lord 
Hardwicke.  By  the  General  Order  of  November,  1743, 
the  fee  payable  for  the  first  side  was  Is.  6d.  and  for  every 
other  nde  1#.,  each  side  containing  twenty  lines  and  six 
words  in  a  line,  being  120  words  in  a  side.  By  the  31st  of 
the  General  Orders  of  December,  1833,  it  being  ordered 
that  all  copies  (except  of  biUs)  should  contain  two  folios  in 
a  page,  each  folio  consisting  of  ninety  words,  the  fee 
payable  for  the  first  side  became  2«.,  and  for  every  other 
side  Is,  6d,  the  increase  in  the  fee  being  an  increase 
only  in  proportion  to  the.  number  of  words  in  a  side. 
Except  that  political  change,  which  has  brought  back  to 
the  Court  a  judge,  who  entertains  opinions  such  as  those 
recorded  in  the  debate  in  the  House  of  Lords  in  May  last, 
on  the  Charitable  Trusts  Bill  (a),  no  event  has  occnired  of 


(a)  Hansard's  Parliamentary  Debates,  vol.  86,  3rd  series,  pi^es 
752—780,  May  18th,  1846. 
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late  yean,  which  is  likdy  to  prcnre  so  beneficial  to  the 
equity  suitor  as  the  reduction  of  these  fees. 

On  the  8th  of  January  the  Master  of  the  Bolls  made  the 
usual  annual  order  in  pursuance  of  his  Lordship's  order  of 
the  13th  January,  1844  (a),  appointing  twelve  solicitors  to 
examine  every  person  (not  having  be^Ei  previously  admitted 
an  attorney  of  the  Court  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer,  or  one  of  them)  who  shall  iq>ply  to  be 
admitted  a  solicitor  of  the  Court  of  Chancery,  touching 
his  fitness  to  act  as  a  solicitor,  and  that  the  examiners 
shall  conduct  the  examination  in  the  manner  and  to  the 
extent  pointed  out  by  the  said  order  of  the  18th  of  Janu- 
ary, 1844,  and  the  regulations  approved  in  reference 
thereto  (b). 


1847. 


(a)  Sea  the  nest  note. 

(6)  The  first  order  of  this  kind 
was  made  in  July,  1836.  It  re- 
cited the  statutes  of  the  4th  Hen. 
IV.  C.  18;  3  Jac.  I.  C.  7,  8.  2;  2 
Geo.  2,  c.  23,  as.  2  &  4,  an  order 
of  the  Ck>arts  of  King's  Bench, 
Common  Pleas,  and  Exchequer, 
Hil.  T.  1836,  and  that  the  Masters 
of  the  Court  of  Chancery  had 
consented  that  one  of  them  should 
be  present  and  preside  at  the 
examination  thereinafter  men- 
tioned, and  it  ordered  that  four  of 
tlw  sworn  clerks,  and  twelve  soli- 
citors should  be  appointed  by  the 
Master  of  the  Rolls  on  the  first 
day  of  Easter  Term  in  every  year 
to  be  the  examiners,  and  that  one 
of  the  Masters  in  Chancery  should 
be  present  and  preside  at  the 
examination,  and  shonld  or  shonld 
not  take  part  in  the  examination 
as  he  should  in  his  discretion 
think  fit,  and  that  the  examiners 
should  condnct  the  examination 
under  regulations  to  be  approved 
by  the  Master  of  the  Rolls,  and 
:he  examination  was  to  take  place 
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at  the  Rolls  House.  An  order  of 
the  2ad  November,  1842,  reciting 
the  Act  of  the  5  &  6  Vict.  c.  103, 
abolishing  the  office  of  Sworn 
Clerk,  discharged  so  much  of  the 
order  of  July,  1836,  as  directed 
that  four  of  the  sworn  derks 
should  be  examiners,  and  directed 
tlfto  examination  to  be  conducted 
by  the  solicitors  only.  These 
two  orders  were  signed  by  the 
Master  of  the  Rolls,  and  by  the 
Masters. 

The  order  of  the  13th  Janoaxy, 
1844,  reciting  section  17  of  6  &  7 
Vict,  c  73,  the  Attornies  and  Soli- 
citors Act,  orders,  that,  as  before, 
twelve  solicitors  to  be  appointed 
by  the  Master  of  the  Rolls  in  each 
year  shall  be  the  examiners,  and 
they  are  to  conduct  the  examina- 
tion under  regulationa  to  be  ap- 
proved by  the  Master  of  the 
Rdls,  hot  it  is  not  required  that 
a  Master  in  Chancery  shall  be 
present  and  preside  at  the  exami- 
nation, and  the  examination  is  to 
take  place  at  the  Hall  of  the  In- 
corporated Law  Society.     This 
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It  is  not  proposed  to  make  these  pages  a  register  of 
professional  promotion  in  general,  but  those  who  recollect 
the  debate  in  the  House  of  Commons  on  the  Record  Com- 
mission, February,  1836,  and  the  report  of  the  committee 
then  appointed,  August,  1836,  will  understand  the  motive 
for  the  exception  now  made.  In  Michaelmas  Term,  Mr. 
Charles  BuUer,  member  for  Liskeard,  and  Judge  Advocate, 
was  appointed  one  of  Her  Majesty^s  counsel,  and  soon  after 
was  elected  a  Bencher  of  Lincoln^s  Inn.  What  was  not 
just  in  the  proceedings  above  mentioned  as  regards  the 
author  of  the  present  volume,  has  long  ago  been  acknow- 
ledged, and  for  some  years  Mr.  Buller  has  had  no  greater 
admirer  of  his  talents,  and  no  one  saw  with  more  pleasure 
the  silk  gown  conferred,  or  voted  with  more  satisfaction 
that  he  should  be  invited  to  take  his  seat  at  the  table  on 
the  dais  of  Lincoln^s  Inn  Hall,  than  he  against  whom  those 
proceedings  were  mainly  directed. 


ordflr  is  ngned  by  the  Master  of 
the  Rolls  only. 

The  regnUtions  of  1844  do 
not  diffnr  firom  those  of  1836, 
excepi  in  the  sobstitation  of  the 


Law  Institotion  for  the  Rolls 
House  as  the  place  of  ezamination. 
The  orders  and  regulations  are 
printed  in  Mr.  Beavan's  collec- 
tion* 


END  OP  PART  11.  VOL.  I. 


ERRATA. 


EaaATA. 


On  casual  reference  two  errors  have  been  noticed  in  Part  I. 
At  page  159»  it  is  said,  '*  When  Lord  Alvanley  firat  practised  at  the 
bar,  he  must  have  daily  seen  orders  of  the  Court,  that  the  trustees 
should  lay  out  upon  mortgage  money  of  the  suitors  in  their  hands." 
Thr  context  will  show  that  "  Masters ''  should  be  read  for  **  trustees/' 

In  the  passage,  page  198,  "  these  records  (the  books  of  enrolments 
of  grants  and  revocations  of  grants  of  the  persons  and  estates  of 
lunatics)  belonged  to  the  jurisdiction  possessed  by  the  Lord  Chan- 
cellor," &c.,  for  ••  belonged,"  read  "belong." 
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WILLIAM    M*MAHON,  AND   HENRIETTA    HIS        i846. 
WIFE,  V.  HUMPHREY  HARPER  BURCHELL,  .    ^^'^' 


AND  WILLIAM  ROBERT  CAPEL.  m-Mahon», 

BUACHBLL. 

Thb  p]ainii£b  were  both  of  them  lentees  of  small  sums  ^  mquiiy  into 

a  matter  con- 
(100/.  and  60/.)  under  the  will  of  Hannah  M'Mahon.     The  gtitating  the 

defendants  were  her  executors.     The  plaintiff  William  ^^JlJ^*^dui. 

M'Mahon,    the    testatrix    Hannah     M'Mahon,    Charles  gence,and 

should  not  ez- 
M'Mahon,   Rebecca  M'Mahon,   James  M'Mahon,  Eliza  tendheyondthe 

M'Mahon,  and  Fanny  M^Mahon,  were  the  seven  children  ^^l^iIi^ 
of  Terence  M'Mahon,  of  the  island  of  St-  Christopher,  de-  bmty,  the  facta 

being  known,  la 

ceased,  who  by  his  will  devised  and  bequeathed  the  residue  a'question'for 
of  his  real  and  personal  estates  amongst  his  said  children,  ^^ot  forUie*" 
The  plamtiff,  William  M'Mahon,  and  Charles  M'Mahon  ^»^- . 

Question  as 
were  the  administrators  of  the  testator,  Terence  M'Mahon,  tothereguianty 

with  the  will  annexed.  Part  of  the  real  estate  of  the  testator,  wUch^ndm 

Terence  M'Mahon,  consisted  of  a  freehold  house  in  the  said  **  ^^^^••^  ^ 

,  ,  make  parties  to 

island  of  St.  Christopher,  in  which  he  had  resided,  caUed  the  suit  persona 
the  Lower  House.   From  the  death  of  the  testator,  Terence  i^t^st^hi'the 
M*Mahon,  which  took  place  in  October,  1811,  down  to  •'*^J^'t^*cre 
February,  1830,  the  plaintiff,  William  M^Mahon,  frequently,  is  neither  con- 
and  Charles    M^Mahon,   Rebecca    M'Mahon,  and   Eliza  dusion^norany 
M^Mahon  occasionally,  occupied  the  said  Lower  House.  JJ^'J^^^^' 
The  testatrix,   Hannah  M'Mahon,   and   the   two   other  one  tenant  in 
children,  James  M^Mahon  and  Fanny  M'Mahon,  never  no  Uahiuty  for 
occupied  it  at  all.  ^I^u^ 

common. 
NoTS.— Two  other  marginal  placiU  belonging 
to  this  case  ivill  be  found  post,  pages  475,  478. 
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,  ^846.  ^  The  original  biD  merely  stated  the  bequest  of  the  two 
m*Mahonv.  small  legacies,  and  prayed  payment  and  an  admission  of 
BuRCHELL.  assets,  or  the  usual  account  of  the  testatrix,  Hannah 
M^Mahon^s  estate.  The  defendants  by  their  answer 
admitted  assets  of  the  testatrix,  Hannah  M'Mahon,  to  pay 
the  legacies ;  but  they  alleged  that  a  laige  sum  had  become 
due  from  the  plaintiff,  William  M'Mahon,  to  the  estate  of 
the  testatrix,  Hannah  M^Mahon,  for  her  one-seventh  part 
of  the  rent,  which  it  was  insisted  the  plaintiff,  William 
M'Mahon,  was  liable  to  pay  in  respect  of  his  occupation  of 
the  said  house,  after  allowing  for  the  expenses  of  keeping 
the  house  in  repair.  The  defendants  by  their  answer  stated 
that  the  sum  of  money  so  due  from  the  plaintiff,  William 
M'Mahon,  to  the  estate  of  the  said  testatrix,  Hannah 
M'Mahon,  had  never  been  paid,  and  they  insisted  that 
they  were  entitled  to  have  the  amount  due  to  the  plainti£b 
for  their  legacies,  and  the  amount  due  from  the  plaintifl^ 
William  M^Mahon,  to  the  estate  of  the  testatrix,  Hannah 
M'Mahon,  for  her  one-seventh  part  of  the  rent  set  off— the 
one  amount  against  the  other  amount.  As  the  decision 
will  be  found  to  turn  upon  the  language  of  the  answer, 
the  passages  upon  which  the  claim  of  set-off  was  founded 
are  here  set  forth: — That  from  the  testator,  Terence 
M'Mahon^s  death,  on  the  31st  October,  1811,  down  to 
the  21st  February,  1880,  the  plaintiff,  William  M'Mahon, 
and  Charles  M'Mahon,  and  also  Rebecca  M^Mahon  and 
Eliza  M'Mahon,  or  some  or  one  of  them,  occupied  the 
Lower  House,  and  by  virtue  thereof  an  occupation  rent 
accrued  due  and  payable  from  them  to  the  parties  entitled 
to  the  rents  and  profits  of  the  said  Lower  House,  and  which 
rent  was  never  paid  or  satisfied.  That  the  testatrix^ 
Hannah  M*Mahon,  never  occupied  the  said  Lower  House, 
nor  was  the  same  ever  occupied  by  any  of  the  children  of 
the  said  testator,  Terence  M^Mahon,  except  those  therein- 
before in  that  behalf  mentioned.  That  from  the  31st 
October,  1811,  down  to  the  21st  February,  1830,  the 
said  Lower  House  was  chiefly  occupied  by  the  plaintiff, 
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William  M'Mahoiii  or  his  attorney;  and  the  plaintiff,  I84g> 
William  M^Mahon,  or  his  attorney,  during  that  period  M'Mahoh*. 
occupied  the  said  house  at  intervals,  and  the  aggregate  ^^^^<^"^* 
occupation  of  the  plaintiff,  William  M^Mahon,  or  his 
attorney,  of  the  said  Lower  House,  and  for  which  he  was 
alone  chargeable,  amounted,  as  the  defendants  had  been 
informed  and  believed,  to  twelve  and  a  half  years ;  and  a 
fair  occupation  rent  for  the  said  Lower  House  during  the 
said  period,  after  deducting  incidental  expenses,  would,  as 
defendants  had  been  informed  and  believed,  be  the  sum 
therein  mentioned  or  thereabouts ;  and  that  the  sum  therein 
mentioned  or  thereabouts  was  due  and  owing  from  the 
plaintiff,  William  M^Mahon,  on  account  of  his  occupation 
of  the  said  Lower  House  on  the  21st  February,  1830,  to 
the  parties  entitled  to  the  rents  and  profits  of  the  said 
Lower  House,  of  whom  the  said  testatrix,  Hannah 
M'MahoD,  was  one;  and  which  sum  the  said  plaintiff, 
William  M^Mahon,  never  paid;  and  the  said  testatrix, 
Hannah  M'Mahon,  was  entitled  to  a  seventh  part  or  share  , 

of  the  said  sum,  amounting  to  the  sum  therein  mentioned 
or  thereabouts ;  and  her  estate  represented  by  defendants 
was,  as  drfendants  were  advised,  entitled  to  the  said  last- 
mentioned  sum,  together  with  interest  thereon,  if  interest 
was  payable  thereon,  after  the  rate  of  5/.  per  cent,  per  annum 
from  the  21st  of  February,  1830,  to  the  time  of  payment* 
That  in  the  month  of  September,  1839,  the  said  plamtiff, 
William  M'Mahon,  furnished  to  Eliza  M^Mahon  an  account 
of  the  administration  of  the  effects  in  St.  Christopher  of 
the  testator,  Terence  M^Mahon,  deceased ;  and  that  at  the 
foot  of  such  account  there  was  a  memorandum  in  the  hand- 
writing of  the  said  plaintiff,  William  M'Mahon,  of  the 
different  periods  during  which  his  sisters  and  brother  and 
himself  occupied  the  said  Lower  House;  and  the  period 
thereinbefore  stated,  during  which  he  the  said  plaintiff, 
William  M^Mahon,  occupied  the  said  house,  was  computed 
from  such  memorandum.  That  the  plaintiff,  William 
M'Mahon,  in  a  letter  from  himself  to  Eliza  M'Mahon, 

hh2 
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1846^  dated  the  18th  September,  1839,  and  which  accompanied 
M'Mahonv.  the  said  account  stated,  &c.  [The  effect  of  this  letter 
sufficiently  appears  from  the  judgment,  post,  page  466.] 
Upon  the  coming  in  of  the  answer  the  bill  was  amended, 
stating  and  charging  as  follows: — ^That  the  defendant^ 
pretended  they  were  entitled  to  retain  out  of  the  said 
legacies  certain  monies  which  they  alleged  to  have  been 
due  from  plaintiff,  William  M'Mahon,  to  the  said  testatrix, 
Hannah  M^Mahon,  at  the  time  of  her  death,  in  respect 
of  one-seventh  share  of  a  house  in  the  island  of  Saint  Chris- 
topher, called  the  Lower  House,  devised  by  the  testator, 
Terence  M^Mahon,  to  the  said  testatrix,  Hannah  M^Mahon, 
and  plaintiff,  William  M'Mahon,  and  the  five  other  children 
of  the  said  testator,  Terence  M'Mahon,  as  tenants  in 
common,  and  which  the  said  defendants  alleged  to  have  been 
in  the  sole  occupation  of  plaintiff,  William  M^Mahon,  for  a 
considerable  period.  Whereas  plainti£&  charged  that  the 
said  house  was  never  occupied  by  plaintiff,  William  M'Mahon, 
exclusively  of  the  said  testatrix,  Hannah  M'Mahon,  and  the 
other  tenants  in  common  thereof.  And  plainti&  charged 
that  by  the  will  of  the  said  testator,  Terence  M'Mahon,  the 
residue  of  his  said  real  and  personal  estates  was  given  to 
plaintiff,  William  M'Mahon,  and  the  said  testatrix,  Hannah 
M'Mahon,  and  the  said  other  children  of  the  said  testator, 
Terence  M'Mahon,  as  tenants  in  common ;  and  plaintiff, 
William  M'Mahon,  and  Charles  M'Mahon  were  the  ad- 
ministrators of  the  said  testator,  Terence  M'Mahon ;  and 
for  the  purposes  of  such  administration  it  was  necessary 
that  they  should  reside  in  the  said  island  of  St.  Chris- 
topher ;  and  the  said  Lower  House  was  never  occupied  by 
plaintiff,  William  M'Mahon,  except  with  the  sanction  of 
the  said  testatrix,  Hannah  M^Mahon,  and  of  the  other 
tenants  in  common  thereof,  and  when  necessary  for  the 
purposes  of  the  said  administration.  And  plaintiffi  charged 
that  the  said  defendants  ought,  without  any  deduction  on 
that  account,  to  pay  to  plaintiff,  WiUiam  M'Mahon,  the 
said  legacies  of  100/.  and  £0/.  so  given  to  plaintiffii  by  the 
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said  testatrix,  Hannah  M'Mahon,  as  aforesaid,  but  which  1846. 
they  refused  to  do.  And  the  bsM  defendants  sometimes  M'Mahon  v. 
pretended  that  they  were  entitled  to  retain  out  of  the  said  ^^ 
legacies  the  amount  of  such  alleged  rent.  Whereas  plain- 
tiffs charged  that  if  any  rent  was  payable  in  respect  of  such 
alleged  occupation  by  plaintiff,  William  M'Mahon,  which 
plainti£b  did  not  admit,  the  same  was  a  charge  of  the  said 
administration  and  an  item  in  the  account  between  plaintiff, 
William  M^Mahon,  and  the  said  Charles  M^Mahon  as  the 
administrators,  and  the  said  testatrix,  Hannah  M^Mahon, 
and  the  other  children  of  the  said  testator,  Terence 
M'Mahon,  as  the  residuary  legatees  of  the  said  testator, 
Terence  M'Mahon,  and  ought  not  to  be  set  off  against  the 
said  legacies.  And  the  plainti£&  charged  that  the  said 
defendants  refused  to  inform  plaintifls  of  the  amount  of 
such  alleged  debt.  And  the  pluntiffii  submitted  that  the 
said  defendants  were  not  entitled  to  set  up  their  said 
alleged  claim  or  to  have  any  account  of  the  rents  and 
profits  of  the  said  Lower  House  taken  in  this  suit,  or  to 
retain  any  part  of  the  said  legacies  in  respect  thereof. 

No  further  answer  was  put  in.  In  order  to  show  that 
the  plaintiff,  William  M'Mahon,  considered  himself  and 
Charles  M'Mahon,  Rebecca  M^Mahon,  and  Eliza  M'Mahon 
liable  to  their  brothers  and  sisters  for  rent  during  such 
periods  as  they  had  .occupied  the  Lower  House,  the  defend- 
ants read  in  evidence  the  account  furnished  by  the  plaintiff, 
William  M'Mahon,  to  Eliza  M^Mahon,  and  the  memo- 
randum in  his  handwriting  at  the  foot  of  it,  and  also  certain 
letters  of  the  plamtiff,  William  M^Mahon,  including  the 
letter  set  forth  in  the  answer. 

The  cause  came  on  to  be  heard  before  the  Yice-Chancellor 
Wigram  in  April,  1843,  when  his  Honour  said  that  it 
appeared  that  the  plaintiff  William  had  been  occupying 
tenant  of  premises  which  formed*  part  of  the  estate  of  the 
testator  Terence,  the  father,  and  that  there  was  rent  due 
from  him,  to  one  seventh  of  which  the  estate  of  Hannah, 
the  testatrix,  was  entitled ;  the  plaintiff  William  had  there- 
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1846.  fore  in  his  hands  monies  which  belonged  to  the  estate  of 
M'Masok  v.  the  testatrix  Hannah ;  and  he  thought  the  Court  ought  not 
Bdkosbia,  to  disregard  that  fact,  and  decree  the  full  payment  of  his 
legacy  by  the  executors  of  the  testatrix  Hannah.  It  was 
not  suggested  that  there  was  any  joint  lease  of  the  pre- 
mises to  the  four  tenants  in  common  who  at  difierent  times 
occupied  the  house.  They  appeared  to  be  at  law  severally 
liable  in  respect  of  their  occupation.  He  could  not,  how- 
ever, direct  an  account  of  what  was  due  from  the  id«ntifF 
William,  unless  the  whole  of  the  residuary  legatees  were 
parties,  and  were  bound  by  the  account  and  inquiries.  U 
the  residuary  legatees  of  the  testator  Terence,  who  were 
not  before  the  Court,  would  appear  and  consent  to  be  bound 
by  the  account,  he  might  direct  it  to  be  taken  in  this  suit. 
If  anything  was  found  due  from  the  plaintiff  William  as 
the  tenant  of  the  premises  in  question  that  would  be  set  off 
as  against  his  legacy :  but  it  would  not  form  any  set-frfT 
against  the  legacy  to  the  plaintiff  Henrietta,  his  wife  (a). 

Rebecca  M'Mahon  was  dead  and  Eliza  M^Mahon  was  her 
personal  representative.  Fanny  M^Mahon  was  also  dead  and 
Eliza  M'Mahon  and  James  M^Mahon  were  her  personal 
representatives.  Charles  M'Mahon  was  resident  out  of  the 
jurisdiction.  Eliza  M'Mahon  and  James  M^Mahon  consented 
in  their  individual  and  representative  ciq>acities  to  appear 
and  be  bound  by  the  inquiries  and  accounts  to  be  directed 
in  the  suit.  The  Vice-chancellor  Wigram  thereupon  made  a 
decree  dated  the  24th  of  June,  1843,  as  follow8.--It  was 
ordered  that  it  should  be  referred  to  the  Master  to  take  an 
account  of  what  was  due  for  principal  and  interest  on  the 
two  legacies  of  100/.  and  50/.  in  the  pleadings  mentioned, 
and  the  phuntiff  William  M'Mahon  consenting,  and  the 
plaintiff  Henrietta,  his  wife,  not  opposing,  and  the  defendants 
respectively  consenting  to  the  appearance  of  Eliza  M^Mahon 

(a)  See  3  Hare,  97.    There  are  Hare  has  not  been  so  bappy  as 

some  passages  in  ibis  judgment  he  u8Tiall7  is  in  seizing  the  Vice- 

from  which  the  author  yentnres  Chancellor's  meaning. 
to  conjecture  that  his  friend  Mr. 
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and  JameB  M'Mahon  not  parties  to  the  suit,  and  the  said  l^^** 
Eliza  M'Mahon  for  herself  and  as  the  personal  repre-  M'Masohv. 
sentative  of  the  late  Rebecca  M'Mahon  and  one  of  the  ^^^^^^^* 
personal  representatives  of  Fanny  M^Mahon,  and  said 
James  M'Mahon  for  himself,  and  as  one  of  the  personal 
representatives  of  said  Fanny  M'Mahon,  four  of  the  devi- 
sees and  legatees  of  the  residuary  real  and  personal  pro* 
perty  of  Terence  M'Mahon,  the  testator,  in  the  pleadings 
nam6d,  appearing  by  their  counsel  and  ccmsenting  to  be 
bound  by  the  inquiries  and  accounts  therein  directed: 
It  was  ordered  that  it  should  be  referred  to  the  said  Master 
to  ascertain  and  state  to  the  Court  whether  the  plaintiff, 
William  M^Mahon,  was  during  any,  and,  if  any,  what  time 
in  the  occupation  of  the  Lower  House  in  the  pleadings  of 
this  cause  mentioned  since  the  death  of  the  said  testator, 
Terence  M'Mahon;  and  if  so  whether  the  said  plaintiff, 
William  M'lMbbon,  ought  to  be  charged  with  any,  and, 
if  any,  what  sum  of  money  in  respect  of  such  occupation. 
And  the  said  Master  was  to  ascertain  and  state  whether 
anything  and  what  was  paid  and  when,  since  the  death 
of  the  said  testator,  Terence  M^Mahon,  by  the  phuntiff, 
William  M'Mahon,  for  or  in  respect  of  repairs  and  out- 
goings of  the  said  house  or  otherwise  on  account  thereof. 
And  whether  at  the  death  of  the  testatrix,  Hannah 
M'Mahon,  there  was  in  the  hands  of  the  plaintiff,  William 
M^Mahon,  in  rjsfspeek  of  the  said  occupation  any  sum, 
and,  if  any,  what  sum  liable  to  the  payment  or  satis- 
faction of  the  said  legacies,  with  liberty  to  said  Master 
to  state  any  circumstances  specially  as  to  any  of  the  matr 
ters  so  referred  to  him. 

Under  this  decree  various  proceedings  had  taken  place, 
but  all  of  them  immaterial  for  the  purposes  of  this  report. 
The  pUinti%  being  dissatisfied  with  the  decree,  presented 
a  petition  of  appeal  from  it. 

BirFraneii  Simphinson^  Mr.  James  Parker  ^  Mr.  Rolt,  Mr. 
Bag$hawe,w[ii  Mr.  Hislop  Clarke^  were  the  counsel  engaged. 

For  the  appellants  it  was  submitted  that  the  decree  was 
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1846.  erroneous.  That  if  any  inquiry  was  proper,  it  ought  to 
M'Mabon  9.  have  been  directed  in  the  terms  of  the  allegation  contained 
BuRCHBLL.  jjj  ^jjg  pleadings ;  but  that  no  inquiry  at  all  ought  to  have 
been  directed.  The  fact  that  the  plaintiff,  William  M'Mahon, 
had  been  in  occupation  was  not  disputed.  It  was  his 
liability  only  by  reason  of  that  occupation  to  pay  rent  to 
the  other  tenants  in  common  that  was  disputed.  That 
liability  was  no  subject  for  inquiry.  The  question  was  a 
mere  question  of  law.  Besides  the  inquiry  was  not  a  fitting 
inquiry  for  a  mere  legacy  suit  like  the  present.  That  it 
had  been  long  the  law  that  where  one  tenant  in  common 
took  the  whole  profits,  the  other  had  no  remedy  against 
him  (a).  That  was  the  common  law.  That  this  had  been 
altered  by  the  statute  for  the  Amendment  of  the  Law  {b)j  by 
which  one  tenant  in  common  might  sustain  an  action 
against  the  other  tenant  in  common  as  bailiff,  for  receiving 
more  than  came  to  his  just  share  or  proportion.  But  this 
statute  gave  no  remedy  except  where  the  tenant  in  common, 
against  whom  the  action  was  brought,  had  received  more 
than  his  proportion.  The  declaration  must  so  state. 
Wheeler  v.  Home  (c.)  A  case  of  simple  occupation  was 
unaffected  by  the  statute.  Where  there  was  mere  occu- 
pation the  tenant  in  common  was  not  liable  for  rent  either 
at  law  or  in  equity.  There  must  be  either  exclusion,  or 
some  contract,  to  make  the  occupying  tenant  in  common 
liable.  In  the  present  case  the  house  had  been  open  to  all 
the  tenants  in  common ;  it  was  clear  that  there  was  no 
exclusion.  As  to  contract,  none  was  alleged  by  the  answer. 
If  the  answer  had  alleged  contract  the  evidence  was  the 
other  way. 

For  the  respondents,  Henderson  v.  JEasony  before  the 
Yice-Chancellor  of  England,  July,  1846,  was  cited,  in 
which  it  was  stated  that  His  Honour  had  held  that  a  tenant 
in  common  occupying  the  premises  was  liable  for  rent  to 
the  other  tenant  in  common,  although  there  had  been 

(a)  Coke  Litt.  199  b.  (b)  4  Anne,  c.  16,  sect.  27. 

(c)  Wines,  208. 
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neither  excIuBion  nor  contract  (a).  It  was  true  that  at  .  me. 
common  law  no  action  would  lie  by  one  tenant  in  common  m^Mahov  v. 
against  the  other  tenant  in  common,  unless  the  latter  had  ^^*^^^^^^ 
been  actually  appointed  bailiff  to  the  former.  That  the 
statute  of  Anne  gave  a  right  of  action,  although  there  had 
been  receipt  only,  and  no  actual  appointment  as  bailiff. 
That  it  was  but  fair  to  extend  the  remedy  where  there  had 
been  possession  and  occupation,  although  without  anything 
being  actually  received.  That  the  Act  for  the  Limitation 
of  Actions  and  Suits  relating  to  Real  Property  (b)  had 
produced  an  important  change  in  the  law  as  regarded  the 
position  of  one  of  several  tenants  in  common.  By  section 
12,  when  any  one  tenant  in  common  is  in  possession  of  more 
than  his  share,  such  possession  is  no  longer  to  be  deemed 
the  possession  of  the  other  tenants  in  common.  It  was 
submitted,  therefore,  that  under  the  effect  of  this  clause 
the  plaintiff  William  M*Mahon*s  possession  must  be  taken 
as  an  adverse  possession,  and  to  amount  to  an  exclusion. 
The  letters  and  other  documents  in  evidence  contained 
enough  to  justify  an  inquiry,  which  might,  perhaps,  end  in 
showing  that  there  was  a  contract. 

The  Loan  Chancellor  said  that  the  bill  was  filed  to 
recover  two  small  legacies,  the  one  of  100/..  and  the  other 
of  50/.,  bequeathed  to  the  plaintiff  William  M'Mahon, 
and  the  co-plaintiff  his  wife  respectively,  by  the  will  of 
Hanpah  M'Mahon,  the  plaintiff  William  M'Mahon's  sister. 

Hendirmn      (a)  In  this  cbm of  Henderstm  v.  This  claim  the  Master  allowed; 

Y.Sa»(m.    £a«ofi,  Edward  and  Robert  Eason  and  an  exception  to  his  report 

One  tenant  ^g^g  tenants  in  common  in  fee  of  having  been  taken  was  overruled 

ofSSfoc.c®^^'*  lands.    These  lands  Ed-  by  the  Vicc-Chanccllor  of  Eng- 

cupies  tad  ward  had  for  many  years  occupied  land.    There  was  an  appeal  from 

(^tlTatet    3Q^  cultivated  as  a  ilEurm.    There  His   Honour's  decision   to   the 

a  fiJmT^  **  was  no  agreement  that  he  should  Lord  Chancellor,  who   directed 

pay  any  rent  to  Robert,  nor  had  that    Robert    should    bring   an 

Robert  demanded  any  rent.    Ed-  action,  and  that  the  appeal  should 

ward  was  dead,  and  the  suit  being  stand  oyer  until  the  result  of  the 

one  for  the  administration  of  his  action    should    be    ascertained. 

estate,  Robert  carried  in  before  Henderson  v.  Eason,  L.  C.  May, 

the  Master  a  claim  for  the  moiety  1847. 

of  a  reasonable  occupation  rent.  (6)  3  &  4  Will.  IV.  c.  27,  s.  12. 
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ltl6.  The  defendants  were  the  testatrix  Hannah  M'Mahon'a 
M'MABoitv.  ezeeutoni.  The  defendants  by  their  answer  admitted 
BuMsnA.  assets  of  the  testatrix,  Hannah  M^Mahon,  to  pay  these 
legacies.  They  stated  however  that  the  plaintiff,  William 
M'Mahon,  the  testatrix,  Hannah  M*Mahon,  and  Charles 
M^Mahon,  James  M^Mahon,  Eliza  M'Mahon,  Rebecca 
M^Mahon,  and  Fanny  M'Mahon,  were  the  seven  children 
of  Terence  M^Mahon,  and  that  Terence  M'Mahon  by  his 
will  gave  his  real  and  personal  estates  in  equal  shares 
amongst  his  seven  children,  as  tenants  in  common.  The 
plaintiff,  William  M'Mahon,  and  Charles  M*Mahon,  were 
the  administrators  of  the  testator,  Termice  M^Mahon,  with 
the  will  annexed.  Each  of  the  seven  children  of  the  testator, 
Terence  M'Mahon,  became  entitled  to  a  seventh  part  of 
his  remaining  real  and  personal  estates.  Part  of  the  real 
estate  was  a  freehold  house  called  the  Lower  House,  in  the 
idand  of  St.  Christopher,  in  which  the  testator,  Terence 
M^Mahon,  resided  at  the  time  of  his  death.  According  to 
the  allegation  of  the  answer  from  the  death  of  the  testator, 
Terence  M'Mahon,in  October,  1811,  down  to  February, 
1830,  the  plaintiff,  William  M'Mahon,  and  Charles 
M'Mahon,  and  two  of  the  other  children,  or  some  or  one 
of  them,  occupied  the  house,  and  by  virtue  thereof  an 
occupation  rent  accrued  due  to  the  parties  entitled  to 
the  rents  of  the  house.  That  was  the  language  of  the 
answer.  Accordingly  to  the  answer  this  rent  which  so 
accrued  due  from  the  plaintiff,  William  M^Mahon,  afber 
deducting  incidental  expenses,  amounted  to  a  considerable 
sum.  The  answer  alleged  an  account  furnished  by  the 
plaintifl^  William  M^Mahon,  and  a  memorandum  in  his 
handwriting  at  the  foot  of  it,  the  memorandum  stating 
the  periods  that  the  plaintiff,  William  M^Mahon,  and  his 
brother  and  sisters  had  occupied.  Neither  the  account 
nor  the  memorandum  said  anything  of  the  amount  of 
rent.  The  letter  of  the  phuntiff,  William  M'Mahon,  set 
forth  in  the  answer  said  nothing  of  the  amount  of  rent. 
The  pbintiff,  William  M'Mahon,  in  such  letter  said  he  did 
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not  know  what  the  rent  ought  to  be :  the  amount  of  the  1M«. 
rent  was  to  be  asoertamed  from  information  of  competent  m*Mahon  v. 
persons.  The  amount  therefore  of  the  occupation  rent  ®^*«"""* 
mentioned  in  the  answer  was  not  derived  from  the  account 
and  memorandum,  nor  from  the  letter  accompanying  them. 
The  other  letters  that  had  been  read  in  evidence  were 
equally  silent  as  to  the  amount  of  the  rent.  The  amount 
of  the  occupation  rent  stated  in  the  answer,  rested  entirely 
on  the  information  and  belief  of  the  defendants.  The 
circumstance  that  the  amount  of  rent  was  nowhere  men- 
tioned, afforded  a  strong  presumption  that  there  never  had 
been  any  agreement  that  rent  should  be  paid.  There  was 
not  a  trace  in  the  correspondence,  that  it  had  ever  been 
agreed  that  even  a  reasonable  rent  should  be  paid.  All 
that  the  letters  showed  was,  that  the  plaintiff,  William 
M^Mahon,  thought  that  himself  md  his  brother  and 
sisters  were  liable  for  rent  for  the  periods  of  their  respec- 
tive .occupation.  There  were  expressions  indicating  such 
an  idea  in  his  mind,  and  this  was  not  to  be  wondered  at, 
when  the  answer  seemed  to  lay  it  down  as  a  rule  of  law, 
that  one  tenant  in  common  is  liable  for  rent  to  the  other 
tenants  in  common,  by  reason  of  occupation  and  nothing 
more :  and  it  had,  as  it  was  said  at  the  bar,  been  lately  so 
determined  in  one  branch  of  the  Court.  The  letters  then 
did  not  recognise  any  agreement.  They  contained  no  refer- 
ence to  any  agreement.  With  regard  to  exclusion  it  was 
plain  there  was  none.  The  answer  alleged  that  the  phuntifl^ 
William  M'Mahon,  and  one  of  his  brothers  and  two  of  his 
sisters,  had  occupied  the  house  during  certain  periods :  but 
it  nowhere  alleged  that  the  other  brothers  and  sisters 
might  not  have  occupied  the  house  if  they  had  thought  fit. 
Upon  the  coming  in  of  the  answer  stating  the  occupation, 
the  bill  was  Amended,  expressly  charging  that  the  house 
was  never  occupied  by  the  plaintiff,  William  M'Mahon, 
exclusively  of  the  testatrix,  Hannah  M'Mahon,  and  the 
other  tenants  in  common :  and  that  it  was  occupied  with 
the  sanction  of  the  testatrix,  Hannah  M^Mahon,  and  the 
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'^  184IL  other  teiumts  in  common ,  and,  when  necessary,  for  the 
M'ACahonv.  purposes  of  the  administration  of  the  testator  Terence 
BuBCHBLL.  M'Mahon's  estate.  The  bill  charged  that  if  any  rent  was 
payable  in  respect  of  such  occupation,  the  same  was  a  charge 
of  the  administration  of  the  testator  Terence  M^Mahon's 
estate,  and  an  item  in  the  account  between  the  plaintiff, 
William  M^Mahon,  and  Charles  M'Mahon,  as  the  adminis- 
trators, and  the  testatrix,  Hannah  M'Mahon,  and  the 
other  children  of  the  testator,  Terence  M'Mahon.  To  this 
amended  bill  the  defendants  had  never  thought  fit  to 
put  in  any  answer.  The  title  to  rent  could  not  therefore 
be  founded  on  any  exclusive  occupation.  What  then  was 
the  result?  What  was  the  issue  between  the  parties! 
The  charge  in  the  bill,  that  if  any  rent  was  payable  in 
respect  of  the  occupation,  the  same  was  a  charge  of  the 
administration  of  the  testator  Terence  M'Mahon's  estate, 
must  be  laid  aside.  It  was  a  misapprehension.  The  house 
was  a  freehold  house,  and  the  plaintiff,  William  M'Mahon, 
had  nothing  to  do  with  it  in  his  character  of  administrator. 
The  defendants  said,  you  the  plaintiff,  William  M^Mahon, 
occupied  the  Lower  House,  and  an  occupation  rent 
became  due ;  but  the  defendants  did  not  say  that  the  oc- 
cupation was  under  any  agreement  to  pay  rent.  Evidence 
too  of  any  such  agreement  there  was  none.  The  plainti£b 
say,  it  is  very  true  that  the  plaintiff,  William  M^Mahon, 
occupied  the  house,  but  he  never  occupied  it  to  the 
exclusion  of  the  other  tenants  in  common.  This  the 
defendants  do  not  think  fit  to  contest.  The  case  set 
up  by  the  defendants,  therefore,  was  neither  contract, 
nor  exclusion,  nor  anything  else  except  simple  occi^ation 
This  was  the  result.  It  was  upon  this  that  issue  was 
joined.  The  defendants  could  not  go  out  of  that  issue. 
It  was  by  that  issue  that  they  must  abide.  They  might  have 
availed  themselves  of  the  opportunity  of  modifying  the 
issue,  but  they  had  not  done  so.  They  had  not  thought 
fit  to  put  in  any  answer  to  the  amended  bill.  It  must 
therefore  be  taken  that  the  defendants  intended  to  raise 
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this  proposition  :  that  the  fact  of  the  pkmtiff,  William  W46^^ 
M^Mahon,  having  occupied  the  house  in  question  rendered  m*Mahon  v. 
him  liable  to  pay  rent  to  the  other  tenants  in  common.  ^^^^"^ 
Now  the  inquiry  directed  by  the  decree  was  whether  the 
plaintiff,  William  M'Mahon,  had  been  in  the  occupation  of 
the  house,  and  whether  he  ought  to  be  charged  with  rent 
in  respect  of  such  occupation.  This  by  no  means  accorded 
with  the  issue  between  the  parties.  Such  an  inquiry 
would  justify  the  defendants  in  showing  that  there  had 
been  an  agreement  to  pay  rent,  or  that  there  had  been 
exclusion.  It  was  a  roving  inquiry,  leaving  it  open  to  the 
defendants  to  show  that  the  plaintiff,  William  M'Mahon, 
ought  to  be  charged  with  rent  in  respect  of  his  occupation, 
for  any  reason  that  might  turn  up.  No  matter  in  what 
way  the  claim  to  rent  might  arise,  the  defendants  would 
be  at  liberty  to  bring  it  forward.  There  were,  no  doubt, 
various  modes  of  occupation  which  would  make  the  tenant 
in  common  occupying  liable  to  rent  to  the  other  tenants  in 
common,— but  those  other  modes  ought  not  to  be  the 
subject  of  discussion  in  the  Master^s  Office.  The  defend- 
ants, if  they  had  been  entitled  to  any  inquiry,  ought  to 
be  confined  to  the  specific  case  raised  by  the  answer.  An 
inquiry  was  an  indulgence.  Sometimes  it  was  granted  in 
the  absence  of  any  evidence,  and  merely  upon  the  state- 
ment in  the  answer.  In  general,  however,  the  answer 
was  supported  by  some  evidence  which  the  Court  thought 
imperfect.  In  either  case,  however,  it  was  an  indulgence. 
A  case  was  not  proved  but  was  suggested,  which  the 
Court  thought  ought  to  be  investigated  in  order  to  enable 
it  to  do  complete  justice  between  the  parties.  In  such  an 
investigation  a  party  ought  to  be  strictly  bound  by  the 
case  which  he  has  suggested.  An  inquiry  into  a  matter 
constituting  the  defence  to  a  suit  is  an  indulgence,  and 
should  not  extend  beyond  the  case  aUeged.  Under  such 
circumstances  as  were  then  before  the  Court,  the  defend- 
ants merely  stating  that  rent  became  due  by  virtue  of 
occupation,  they  could  not  be  allowed  to  establish  that 
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^^^^'  case  by  proof  of  some  other  case*— for  instance,  of  an 
M'Mahon  9.  agreement :  and  yet  under  this  inquiry  the  defendants 
would  be  at  liberty  to  show  that  there  was  an  agree- 
ment, and  under  that  agreement  there  would  be  a 
title  to  rent,  iidiether  the  plaintiff  William  M^Mahon 
had  occupied  the  house  or  not.  There  were,  more- 
over, other  objections  to  the  inquiry.  The  Master  was 
not  to  direct  his  attention  to  the  circumstances  of  the 
occupation.  He  was  not  to  investigate  any  agreement. 
Looking  at  the  case  made  it  would,  as  he  had  already 
stated,  have  been  irregular  to  direct  any  inquiry  of  that 
kind.  The  inquiry  was  whether  the  plaintiff,  William 
M'Mahon,  had  been  in  the  occupation  of  the  house.  Now 
respecting  that  there  was  no  dispute.  The  fact  of  the 
occupation  was  admitted.  Then  the  inquby  was  whether 
the  plaintiff,  William  M'Mahon,  ought  to  be  chai^d  with 
any  rent  in  respect  of  such  occupation.  But  this  was  a 
legal  question.  If  it  was  meant  to  decide  that  a  tenant  in 
common  was  liable  for  rent  in  respect  of  occupation  only, 
why  did  not  the  Court  so  decide  without  sending  the  matter 
to  the  Master!  It  was  not  the  habit  of  the  Court  to 
refer  it  to  the  Master  to  make  an  inquiry  as  to  legal 
liability,  when  it  had  before  it  all  the  facts  from  which  the 
legal  liability  was  to  be  inferred.  Legal  liability,  the  facts 
being  known,  is  a  question  for  the  Court  and  not  for  the 
Master.  This  was  a  further  objection.  Another  further 
objection  to  this  inquiiy  was  that  it  was  an  inquiry  not 
between  the  plaintiff,  William  M^Mahon,  and  the  estate  of 
the  testatrix,  Hannah  M'Mahon,  out  of  which  the  legacies 
which  the  bill  was  brought  to  recover  were  to  be  paid,  but 
between  the  plaintiff,  William  M^Mahon,  and  another  estate, 
the  estate  of  the  testator,  Terence  M^Mahon.  Persons  not 
parties  to  the  suit  were  interested  in  the  inquiry;  and  those 
persons  had  appeared  by  counsel  and  consented  to  be  bound 
by  the  inquuy,  and  the  plainti£b  and  the  defendants  so  far 
as  they  were  able  had  consented  to  that  course.  Now  an 
inquiry,  which  rendered  it  necessary  to  make  parties  to  the 
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suit  persona  who  had  no  interest  in  the  subject  of  it,  could  1846^ 
hardly  be  considered  as  regular;  at  all  events  it  was  unusual  m'Mahok  «. 
and  must  often  produce  inconvenience,  and  was  an  inquiry  Bubomll. 
to  which  a  plaintiff  might  reasonably  object.  In  such  a 
suit  as  this,  merely  for  the  payment  of  two  small  legacies,  an 
inquiry  of  this  kind  could  hardly  be  right.  If  there  was 
any  claim  by  the  estate  of  the  testator,  Terence  M'Mahon, 
upon  the  plaintiff,  William  M'Mahon,  some  more  convenient 
mode  might  be  found  of  rendering  it  available.  The  ques- 
tion then  was,  the  house  being  open  to  all  the  tenants  in 
common,  and  the  plaintiff,  William  M'Mahon,  having  been 
in  the  occupation,  but  there  being  no  exclusion  of  the  other 
tenants  in  common,  and  there  being  an  absence  of  all  con- 
tract, was  the  plaintiff,  William  M'Mahon,  liable  to  rent. 
It  had  been  said  that  in  a  recent  case  the  Yice-Ohancellor 
of  England  had  so  decided.  He  could  not  think  that  any 
such  doctrine  had  been  laid  down.  The  effect  would  be, 
where  there  were  several  tenants  in  common  and  one  was 
desirous  of  occupying  the  premises,  that  the  other  tenants 
in  common  by  avoiding  actual  occupation,  would  be  able  to 
convert  the  occupying  tenant  in  common  into  their  bailiff. 
A  tenant  in  common  would  be  prevented  from  occupying 
the  premises  except  upon  the  terms  of  paying  rent  to  the 
other  tenants  in  common.  He  could  not  think  that  any 
such  proposition  as  this  was  intended  to  be  asserted.  The 
law  upon  this  subject  had  been  well  established  for  a 
great  number  of  years.  Lord  Coke,  in  the  passage  cited, 
had  said  that  if  one  tenant  in  common  took  the  whole  pro- 
fits, the  other  had  no  remedy  by  law  against  him.  Prior  to 
the  act  for  the  amendment  of  the  law  it  was  only  where  one 
tenant  in  common  had  made  the  other  his  bailiff  that  ah 
action  would  lie  (a).    The  act  for  the  amendment  of  the 

pi  (o)  Co.  Litt.  172  a.    If  there  against  him  as  bailiff,  and  so  are 

be  two  tenants  in  common   of  the  bookes  to  be  intended  that 

lands,  and  the  one   make   the  speak  of  an  action  of  account  in 

other  his  bailiff  of  his  moiety  he  that  case, 

shall  have  an  action  of  account  According  to  Coke  (ibid),  by 
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law  enabled  one  tenant  in  common  to  bring  an  action 
against  the  other  for  receiving  more  than  his  just  share. 


bailiff  is  understood  a  senrant 
that  hath  adinimstration»  and 
charge  of  lands,  goods,  and  chat- 
tels, to  make  the  best  benefit 
for  the  owner,  against  whom  an 
action  of  account  doth  lie  for 
tha  profits  which  ho  hath  raised, 
or  might  by  his  industry  or  care 
have  reasonably  raised  or  made, 
his  reasonable  charges  and  ex- 
penses deducted. 

Actions  of  account  against 
bailiffs  are  of  frequent  occurrence 
in  the  Year  Books.  The  pleadings 
in  an  action  of  this  kind  (13  Eliz.) 
may  be  seen  in  Coke's  Entries, 
46. 

The  "  Computus"  will  be  found 
at  the  end  of  this  note.  It  is 
there  subjoined  as  affording  a 
good  example  of  an  account  taken 
at  common  law  by  auditors  at  a 
period  when  the  action  of  account 
was  still  in  frequent  use. 

In  order  probably  to  procure 
matter  for  illustration  of  a  case 
which  was  not  long  since  before 
the  Court,  the  author  has  been 
asked  the  date  of  the  earliest  bill 
for  an  account  against  a  baUiff 
which  has  come  under  his  obser- 
vation. He  is  unable  to  answer 
the  question.  He  does  not,  how- 
ever, recollect  to  have  met  with 
any  kind  of  bill  for  account  prior 
to  the  reign  of  Edward  IV.  Not- 
withstanding there  was  no  power, 
except  in  some  rare  cases,  to  exa- 
mine the  parties  upon  oath,  the 
action  of  account  seems,  until  the 
reign  of  Elizabeth,  to  have  been 
not  very  inadequate  to  our  social 
wants. 


It  may  be  nseftd  to  bear  in 
mind  that  the  action  of  account, 
given  by  the  statute  for  the  amend- 
ment of  the  law  is  very  different 
from  the  action  of  account  against 
a  bailiff  at  common  law.  In 
Wheeler  v.  Home,  Willes,  208, 
Chief  Justice  Willes— after  saying 
that  the  words  of  the  ^ct  are  that 
actions  of  account  may  be  brought 
and  maintained  by  one  tenant  in 
common  against  the  other  as 
bailiff,  for  receiving  more  than 
comes  to  his  just  share  or  pro- 
portion, and  the  auditors  ap- 
pointed by  the  Court  where  such 
action  shall  be  depending  are  to 
administer  an  oath,  and  to  exa- 
mine the  parties  touching  the 
matters  in  question — adds,  that 
though  an  action  of  account, 
therefore,  may  be  brought  by  one 
tenant  in  common  against  ano- 
ther since  this  statute,  yet  it  is  an 
action  of  a  very  different  nature 
from  an  action  of  account  against 
a  bailiff  at  common  law;  first, 
because  a  bailiff  at  common  law 
is  answerable  not  only  for  his 
actual  receipts,  but  for  what  he 
might  have  made  of  the  lands 
without  his  wilful  default,  as  is 
expressly  held  in  Coke  litt.  and 
in  many  other  books ;  but  by  the 
plain  words  of  the  statute  a 
tenant  in  common  when  sued  as 
bailiff  is  answerable  only  for  so 
much  as  he  has  actually  received 
more  than  his  share;  secondly, 
because  the  auditors  in  an  action 
of  account  at  common  law,  could 
not  administer  an  oath  unless  in 
one  or  two  particular  cases,  but 
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But  this  oould  hardly  be  intended  to  apply  to  bare  occu-         1846. 
pation.    Something  must  have  been  received.     Were  an  m*Mahon  ». 
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by  the  statute  the  auditors  may 
examine  the  parties  on  oath. 

The  Computus^  above  referred 
to:— 

Computus  Galfndi  West  fac- 
tus  apud  Lincoln's  Inne  in  comi- 
tatu  Middlesexiae,  videlicet  vice- 
simo  quinto  die  Aprilis,  anno  regni 
dicte  domine  Regine  (Eliz.)  nunc 
quinto    decimo,   coram   Georgio 
Kempe  et  Michaele  Low  audito- 
ribus  ad  computum  ipsius  Gal- 
fndi in  curia  dicte  domine  Regine 
coram  ipsa  Regina  apud  West- 
monasterium  per  eandem  curiam 
assignatis,  de  tempore  quo  idem 
Galfridus  fuit  ballivus  Johannis 
Fletcher  unius  messuagii,8exagin- 
ta  acrarum  terre,  decem  acrarum 
prati,  viginti  acrarum  pasture^  tri- 
ginti  acrarum  bosci  cum  pertinen- 
tiis  in  Longhanborow  in  comitatu 
Oxoniense^  videlicet  a  festo  sancti 
Michaelis  Archangeli,  annis  reg- 
noram  domini  Philippi  et  domine 
Marie    nuper    Regis    et   Regine 
Anglie   quinto    et    sexto,  usque 
festum  sanct   Michaelis  Archan- 
geli,    anno    regni   dicte   domine 
Lecbaige.  Regine  nunc   quinto.     Inprimis 
idem  Galfridus  reddidit  compu- 
tum de  octoginta  libris  de  et  pro 
integris  valore  et  proficuis  tene- 
mentorum  predictorum  unde  in 
curia  predicta  ad  computandum 
convictus  est  per  ipsum  Galfridum 
per  predictum  tempus  quinque 
annorum  receptis,  videlicet  pro 
quolibet   anno   sexdecim   libris. 
Et  de  predicta  summa  totaliter 
Allowinoe  recepta  idem  Galfridus  petit  allo- 
prie.  cationem  do  diversis  solutionibus 


denariorum  per  eundem  Galfri- 
dum  pro  prefato  Johanne  infra 
tempus  predictum  factis.  Et  de 
et  pro  herbagio  et  pastura  per 
prefatum  Johannem  de  et  supra 
tenementis  predictis  cum  averiis 
ipsius  Johannis  infra  tempus  pre- 
dictum habitis  prout  sequitur. 
Inprimis  idem  Galfridus  petit 
allocationem  pro  annuali  herbagio 
et  pastura  triginta  ovium  predicti 
Johannis,  in  et  super  tenementis 
predictis  per  tempus  predictum 
habitis  quolibet  anno  quadraginta 
Bolidorum — summa  decem  libre. 
Item  petit  allocari  pro  pastura  et 
herbagio  unius  vacce  et  duorum 
vitulorum  predicti  Johannis,  de  et 
in  tenementis  predictis  cum  perti- 
nentiis  per  tempus  predictum  ha- 
bitis quolibet  anno  decem  solidos 
— summa  quinquaginta  solidi.  Et 
ulterius  allocari  pro  communiis 
predicti  Johannis  existentis  ciun 
eodem  Galfrido  ad  mensem  per 
tempus  predictum  quolibet  anno 
viginti  solidos  —  summa  totalis 
quinque  libre.  Petit  etiam  allocari  • 
pro  diversis  necessariis  provisis  et 
emptis  per  eundem  Galfridum  pro 
prefato  Johanne,  videlicet,  pro 
tunicis  et  caligis,  calseis,  et  camisiis, 
et  hujusmodi  necessariis,  quotiens 
et  quando  necesse  fuit  infra  tem- 
pus predictum,  prout  per  sche- 
dulam  inde  Auditoribus  predictis 
super  hoc  computo  ostensam  pa- 
tuit  quinque  librae.  Petit  insuper 
allocari  de  et  pro  pastura  et  her- 
bagio unius  bovis  ipsius  Johannis 
super  tenementis  predictis  cum 
pertinentiis  per  tempus  predictum 
habitis  quolibet  anno  decem  so- 
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action  brought  under  the  statute  it  must  be  stated  that 
more  than  the  due  proportion  had  been  received  (a).  There 
must,  therefore,  have  been  the  receipt  of  something.    But 


lidos — suinma  quinquaginta  so- 
Hdi.    Petit  preterea  allocari  de  et 
pro  proficuo  umus  acre  terre  de 
tenementis  predictis  cum  perti- 
nentiis  per  predictum  Johannezn 
infra  tempus  predictam,  videlicet 
anno  regni  dicte  domine  Regine 
nunc  quarto,  ad  proprium  usum 
Sttum  ipsius  Johannis  habite  et 
occupate  octo  solidos.  Petit  simi- 
liter idem  Galfridus  allocari  de 
et  pro  pastura  et  berbagio  quatuor 
yaccamm  predicti  Johannis,  in  et 
super  tenementis  predictis,  cum 
pertinentiis  ultimo  anno  predic* 
tonim  quinque  annorum  babitis 
quadraginta  solidos.  Necnon  idem 
Galfridus  petit  allocari  pro  toto 
feno  super  tenementis  predictis 
cum  pertinentiis  eodem  anno  ul* 
timo  predictonim  quinque  anno- 
rum per  prefatum  Johannem  ad 
usum    suum    proprium    babito 
septem  libras.  Item  petit  allocari 
pro  pastura  et  herbagio  uniuseque, 
et  trium  pullorum  predicti  Johan- 
nis in  et  super  tenementis  predic- 
tis cum  pertinentiis  per  tempus 
predictum  babitis  quolibet  anno 
▼iginti  solidos — stunma  quinque 
libre.   Petit  etiam  idem  Galfridus 
allocari  de  *  solidis   per  ipsum 
dicte     domine     Regine     solutis 
pro   decimis  tenementorum  pre- 
dictonim   cum    pertinentiis    de 
dicta   domina   Regina  tentis   in 
capite,  videlicet  quolibet  anno    * 
solidos.    Petit  denique  idem  Gal- 
fridus  allocari  de  *  solidis  per 
ipsum   infra   tempus  predictum 
pro   respectu   homagii    predicti 
Jobannis    dicte   domine  Regine 


nunc  debiti  solutis  *  solidos — 
summa  allocatiooum  petita  * 
De    qua    quidem  summa   total!  AUowaaoe 

unde  predictus  Galfridus  in  forma  P^,  ^^ 

-.  .      «i  auditofs* 

predicta  petit  allocationem  pre- 
dicti Auditores  allocati  sunt  eidem 
Galfrido  tantummodo  *  — 
modo  et  forma  sequente  videlicet, 
pro  predicta  pastura  et  berbagio 
predictonim  tri^^nta  ovium  quin- 
que libras,  et  pro  predicto  ber- 
bagio et  pastura  predicte  vacee 
triginta  sobdos,  et  pro  communiis 
predicti  Jobannis  predictas  quin- 
que libras.  Et  pro  predicta  pastura 
et  berbagio  predicti  bovis  viginti 
solidos  et  pro  occupatione  predicta 
predicte  acre  terre  per  prefatum 
Jobannemin  forma  predicta  babita 
predictos  octo  solidos,  et  pro  ber- 
bagio et  pastura  predictis  quatuor 
vaccarum  viginti  solidos,  et  pro 
predicto  feno  per  predictum  Jo- 
hannem in  forma  predicta  babito 
septem  libras,  et  pro  predicto  ber- 
bagio et  pastura  predicte  eque  et 
predictonim  trium  pullorum  de 
predictis  quinque  libris  tree  librae 
et  pro  decimis  predictis  *  et 
pro  pre^cto  respectu  homagii 
predicti  •  solidos." 

(a)  In  Wkeeler  v.  Hornet  cited 
in  tbe  last  note.  Chief  Justice 
Willes  said,  that  since  tbe  statute 
tbe  declarations  have  always  set 
forth  that  tbe  defendant  had  re- 
ceived more  than  his  share.  See 
also  1  Wentwortb's  Pleading,  pp. 
81  and  86}  and  3  Cbitty  on 
Pleadmg,  p.  1204,  6tb  edit. ;  see 
also  Sturton  v.  Richardson,  13 
Mees.  &  Wels.  17. 
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here  the  plaintiff,  William  M'Mahon,  had  received  nothing.  1846^ 
Nothing  whatever  had  come  to  his  hands.  As  for  the  late  M'Mahon  v. 
act  for  the  limitation  of  actions,  it  was  only  intended  to  ^^^^^■<'^- 
settle  certain  disputes  as  to  how  far  the  possession  of  one 
tenant  in  common,  was  to  he  considered  as  the  possession 
of  the  other  tenant  in  common,  and  could  not  possibly  ren- 
der a  tenant  in  common  merely  in  the  occupation  of  the 
premises  liable  to  rent.  It  was  plain,  therefore,  that  the 
plaintiff,  William  M^Mahon,  could  not  be  charged  for  rent 
during  the  time  that  he  was  in  the  occupation  of  the  house. 
Where  there  was  neither  contract  nor  exclusion,  nor  any 
thing  received,  occupation  by  one  tenant  in  common  created 
no  liability  for  rent  to  the  other  tenants  in  common.  He 
was  of  opinion,  therefore,  that  the  inquiry  was  improper. 
The  decree  must  be  altered  by  omitting  the  inquiry  with 
reference  to  the  plaintiff,  William  M'Mahon^s  occupation, 
and  whether  he  ought  to  be  charged  with  any  rent  in 
respect  of  such  occupation.  The  other  consequential 
inquiries  must  of  course  also  be  omitted.  The  decree 
would  stand  then  as  simply  a  decree  for  an  account  and 
payment  of  the  principal  money  and  interest  due  in  respect 
of  the  two  legacies. 


In  the  foregoing  case  two  points  occurred  in  reading  the  A  written  ad- 

muuoD  Oi  ft 
evidence,  which  must  be  now  noticed.  party's  liabUity 

The  first  point  was  this:  The  respondents*  counsel  offered  ^^e^^la.'" 

to  read  in  evidence,  in  addition  to  the  letter  set  forth  in  thean-  though  not 

.  stated  in  the 

swer,  certain  other  letters  ofthe  plaintiff,  William  M'Mahon,  pleadings.  But 

showing  that  the  plaintiff,  William  M'Mahon,  considered  |»ot  todlhtili- 

himself  and  Charles  M*Mahon,  Rebecca  M'Mahon,  and  Eliza  *««»*  ot  the 

party  by  such 
M'Mahon,  liable  to  their  brothers  and  sisters  during  such  admission  with- 

periods  as  they  had  occupied  the  Lower  House.    It  was  ^  opporSini^ 

submitted  that  what  is  evidence  at  law  is  evidence  in  of  disproving  or 

explaining  it. 
equity,  subject  to  this,  that  if  one  party  should  keep  back 

evidence  which  the  other  might  explain,  and  thereby  take 

him  by  surprise,  the  Court  would  give  no  effect  to  such 

ii2 
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^8<ft'  evidence,  without  first  giving  the  party  to  be  affected  by 
M'Maron  v.  it  an  opportunity  of  controverting  it.  That  was  the  rule 
which,  according  to  the  statement  of  the  Vice-Chancellor 
Wigram  in  Malcolm  v.  Scoti  (a),  his  Lordship  had  laid 
down.  Now  letters  admitting  a  party's  liability  were 
evidence  at  law,  and  they  were  equally  evidence  in  equity, 
notwithstanding  they  were  not  stated  in  the  pleadings. 
The  latter  circumstance  might  induce  the  Court  in  some 
cases  to  direct  an  inquiry. 

The  appellants'  counsel  objected  that  wherever  a  writing 
amounted  to  a  confession  or  acknowledgment  of  a  conclu- 
sion of  law,  it  must  be  put  in  issue  by  the  pleadings — Fiiz- 
gerald  v.  O' Flaherty  [b).  Blacker  v.  Phepoe(c).  The 
letters  tendered  in  evidence  were  writings  of  this  kind. 
They  were  proposed  to  be  read  to  show  that  the  plaintiff, 
William  M^Mahon,  had  acknowledged  himself  to  be  liable 
to  pay  rent  in  consequence  of  his  occupation.  In  Austin 
v.  Chambers  (d)y  the  House  of  Lords  declined  to  receive 
admissions  by  a  party,  such  admissions  not  being  properly 
put  in  issue  by  the  pleadings  so  as  to  give  that  party  an 
opportunity  of  contradicting  them. 

The  Lord  Chancellor  said  he  could  not  think  where 
there  was  a  document  or  writing  containing  an  acknow* 
lodgment  or  admission,  that  such  document  or  writing  could 
not  be  received  in  evidence,  merely  because  it  was  not  stated 
in  the  bill  or  the  answer.  He  had  very  often  laid  it  down 
that  it  would  be  most  unjust  to  bind  the  interest  of  a  party 
by  any  document  or  writing  of  this  kind,  unless  set  forth  in 
the  pleadings,  and  the  fullest  opportunity  given  of  explain* 
ing  or  contradicting  it.  But  he  was  not  aware  that  he  had 
ever  stated  that  such  document  or  writing,  was  not  receiv- 
able in  evidence.  He  had  never  gone  the  length  of  saying 
that  evidence  of  an  admission  is  not  admissible,  merely 
because  it  was  not  put  in  issue.  In  the  case  cited  from 
Clark  and  Finelly,  the  House  of  Lords  had  not  gone  so  far 

(a)  3  Hare,  63.  (c)  Ibid.  354. 

(6)  1  MoU.  350.  (d)  6  CI.  &  Fm.  1. 
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as  was  now  represented.     It  was  not  held  there  that  the        1846^ 
evidence  could  not  be  received.     There  the  admission  was,  M'Mahon  v. 
not   as    here,   in  writing,  but  a  verbal  admission.      It  ®''*«""'^' 
was  not  supposed  that  it  could  not  be  received.    The 
House  only  determined  that  the  admission,  being  a  mere 
verbal  admission  and  so  easy  to  be  misrepresented,  ought 
not  to  be  relied  on,  and  that  a  party  ought  not  to  be  bound 
by  it  without  an  opportunity  of  explanation.    Here,  although 
the  admission  was  not  verbal,  but  in  writing,  it  might  be 
nevertheless  very  fit  that  the  Court  should  not  act  upon  it. 
If  the  party  was  taken  by  surprise,  the  Court  would  not  act 
upon  it  without  further    investigation.     The  rule  upon 
which  he  had  always  acted  was  correctly  stated  by  the 
Vice-Chancellor  Wigram  in  the  case  cited.     A  written 
admission  of  a  party'^s  liability  may  be  read  in  evidence,   ' 
although  not  stated  in  the  pleadings.     But  the  Court  will 
not  bind  the  interest  of  the  party  by  such  admission,  with- 
out giving  him  an  opportunity  of  disproving  or  explaining  it. 


See  post,  pages  480 — 609, — Abridgment  of  some  of  the 
principal  Cases  on  the  Rejection  and  on  the  Reception  and 
Effect  of  Evidence,  where  certain  matters,  and  particularly 
Admissions,  Confessions,  and  Acknowledgments  parol  and 
documentary,  and  whether  of  facts  or  of  fraud,  or  other  con- 
clusions of  law,  or  the  proofs  thereof,  are  not  put  in  issue. — 
The  language  of  the  books  with  relation  to  the  doctrine 
governing  the  first  point,  which  occurred  in  the  foregoing 
case  in  reading  the  evidence,  is  often  so  ambiguous  and  con- 
flicting, and  consequently  creates  so  much  embarrassment 
in  determining  what  must  be  introduced  into  the  bill  or 
answer,  and  what  may  be  omitted  without  injury  to  the 
evidence  to  be  adduced,  and  without  risk  of  producing  an 
issue  or  an  inquiry  before  the  Master,  that  the  writer  doubts 
not  that  his  abridgement  of  the  chief  authorities  will  be 
acceptable  to  the  young  practitioner. 
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1846.  The  other  point,  which  occurred  in  the  foregoing  case 

M'Mahon  v.  in  reading  the  evidence,  was  as  follows :  One  of  the  letters 

BuRCHBLL.  ^^^  ^jj^  respondents'  counsel  ofiered  to  read  in  evidence, 

of  course  to  be  which  had  not  been  read  before  the  Vice-Chancellor,  had 

*t?^'ty.*®  been  now  proved  viv&  voce  under  an  order  of  course 

prove  viva  voce  *^ 

at  the  rehear-     obtained  at  the  Rolls. 

not'given  in  ^        The  appellants^  counsel  objected  that  although  an  exhibit, 

fo^tt'h^^*  which  had  not  been  used  m  the  Court  below,  might  be  used 

upon  a  rehearing  or  appeal,  yet  that  an  order  of  course 

for  liberty  to  prove  it  vivSi  voce  on  the  hearing  of  the  appeal 

was  not  sufficient,  and  that  the  order  for  liberty  to  prove 

viv&  voce  ought  to  have  been  obtained  upon  special  i^pli* 

cation — Higgins  v.  Mills  (a),  Lovtll  v.  Hicks  (b). 

The  Lord  Chancellor  said,  he  had  always  understood  it 

to  be  an  order  of  course  that  a  party  should  be  at  liberty  to 

prove  viv&  voce,  at  the  rehearing,  an  exhibit  not  given  in 

evidence  on  the  former  hearing.     He  had  frequently  known 

such  an  order  to  be  procured  whilst  the  rehearing  was 

proceedmg,  and  the  exhibit  proved  under  it  and  used  in 

evidence. 


The  order  mentioned  1  Merivale,  37  and  731,  must 
have  been  an  order  of  course.  Mr.  Merivale  says  in 
Walker  v.  Symonds^  4th  August,  1810,  Roupell  moved  for 
leave  to  prove  exhibits  viv&  voce  on  a  rehearing  before  the 
Chancellor,  which  were  not  proved  on  the  hearing  at  the 
Rolls,  and  the  motion  was  granted  saving  just  exceptions* 
It  should  seem  too,  from  a  passage  in  the  Forum  Romar 
num,  that  in  Chief  Baron  Gilbert's  time  the  order  was 

(a)  5    Ru88.  287.     This  was  a  motion  for  leave  to  prove  vivH 

Lord  Lyndburst's  decision ;  but  voce  upon  a  re-hearing  exhibits, 

in  Herring  v.  Cloberry,  1  Cr.  &  which  were  not  in  evidence  upon 

Phil.  251>  his  Lord^ip   deter-  the  original  heaiing,  does  not  re* 

mined*  notwithstanding  HigginM  quire  notice. 
V.  MiUs  was  mentioned  as  show-         {h)  2  Yo.  &  ColL  Exch.  474. 
ing  that  notice  was  necessary,  that 
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equally  an  order  of  course.    In  the  Forum  Romanum,         IB46. 
page  183,  it  is  said,  that  upon  a  rehearing  any  exhibit  may  M'Maiiom  ». 
be  proved  viva  voce  as  upon  the  original  hearing,  but  no  B^^'^"^- 
proof  can  be  offered  of  any  new  matter  without  special  leave 
of  the  Court,  which  is  seldom  granted. 


Sir  John  Leach  said  the  receipt  of  rent  by  one  tenant  in  tvmhy. 

common  is  the  receipt  of  the  other  tenants  in  common.    This  ^^cUmgk. 

Court  will  upon  bill  filed  compel  the  tenant  in  common  who  has  ^'"'\^2  "^u 

received  the  rent,  to  come  to  an  account  with  the  other  tenants  between  joiDt 

in  common^  and  to  pav  them  their  shares.     This  Court  regards  *«"»'^**»  <»-  , 

.  1  .         -  ^  paroeiien*  and 

the  tenant  m  common  who  receives  the  rent,  as  m  the  nature  of  tenuita-ui- 

a  bailiff  or  agent  for  his  co-tenants  in  common,  as  respects  their  <x>mmoii. 

shares  of  the  rent. — T\f9on  v.  Fairclough^  V.  C.  Nov.  1824. 

See  also  Ty^on  v.  Fairclauph,  2  Sim.  &  Stu.  142. 


There  is  a  passage  in  one  of  our  text  books,  which  has  not  Doctrine  as- 

unfrequently  proved  a  stumbUng  block  in  the  path  of  the  young  Hwdtnt^hat 

practitioner.     It  is  said,  1  Madd.  Prin.  &  Pract.  p.  125,  first  joint  tenants 

edition,  that  in  the  case  of  joint  tenants  or  co-parceners,  there  is  ^^  co-par. 

ccners  are 
a  mutoal  trust  between  them,  and  they  are  accountable  to  each  aooountable  to 

other  without  r^;ard  to  the  length  of  time ;  but  that  it  is  other-  ^^  ^^^^ 
wise  in  the  case  of  tenants  in  common,  because  there  may  as  to  tiuTleiD^hof 
between  them  be  adverse  possession.    The  passage  is  partly  taken  time,  bat  that 
from  Prince  v.  HeyUn,  1  Atk.  493.     Lord  Hardwicke  is  there  said  j^^he*^©? 
to  have  stated  that  in  the  case  of  joint  tenants  or  parceners,  there  tenants  in 
is  a  mutual  trust  between  them,  and  they  are  accountable  to  each  ^"^°'^'^* 
other  without  regard  to  the  length  of  time,  but  it  is  otherwise  in 
the  case  of  tenants  in  common.      Here  Atkyns  stops.     The 
words  in  Maddock,  "  because  there  may  as  between  the  tenants  in 
common  be  adverse  possession,"  are  not  to  be  found  in  Atkyns ; 
and  instead  Lord  Hardwicke,  a  Uttle  further  on,  states  that  the 
nature  of  the  estate  there  devised  (a  tenancy  in  common)  did  not 
admit  of  an  adverse  possession  in  regard  of  the  privity  that  is 
between  tenants  in  common.    Atkyns  must  have  misapprehended 
what  Lord  Hardwicke  said,  as  Maddock  seems  to  have  mis- 
apprehended what  Atkyns  has  written.    There  is  no  more  a 
mutoal  trust  between  joint  tenants  or  between  oo-parceners,  than 
there  is  a  mutual  trust  between  tenants  in  common ;  and  joint 
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tenants  and  co-parcenera  are  no  more  accountable  to  each  other 
without  regard  to  length  of  timCf  than  are  tenants  in  common. 
Here  Atkyns  was  wrong.  Maddock  was  wrong  in  limiting  the 
possibility  of  adverse  possession  to  tenants  in  common. 


Pulteneif  v. 
Warren. 
From  a  MS.  in 
the  author's 
posteMioD. 

Bills  for  ac- 
count against 
a  stranger  re- 
ceiving rents  of 
land  belonging 
to  an  infimt 
were,  at  an 
early  time,  not 
uncommon. 


Lord  Eldon. — ^It  has  long  been  the  doctrine  of  this  Court, 
that  a  stranger  who  gets  into  receipt  of  the  rents  of  an  infant's 
estate,  shall  upon  bill  filed  be  compelled  to  come  to  an  account. 
The  Court  considered  such  stranger  as  the  infant's  guardian, 
bailifif,  or  receiver — ^in  some  way  or  other  as  a  trustee  for  him. 
That  must  be  the  principle  of  the  exercise  of  the  jurisdiction. 
Bills  for  account  against  a  stranger  receiving  the  rents  of  laud 
belonging  to  an  infant,  were  in  early  times  not  uncommon. — 
Pulteney  v.  Warren,  L.  C.  May,  1801. 

See  Newburgh  v.  Bickerstaffe,  I  Vem.  295 ;   Cartf  v.  Bertie, 

2  Vem.  342 ;  Bennett  v.  Whitehead,  2  P.  Will.  645 ;  Morgan 
V.  Morgan,  1  Atk.  489  ;  S.  C.  West,  265  ;  Dormer  v.  Fortescue, 

3  Atk.  130;  Pulteney  t.  Warren,  6  Ves.  89;  and  Blomfeld 
V.  Eyre,  8  Beav.  250. 


ABRIDGMENT  OP  SOME  OF  THE  PRINCIPAL  CASES  ON  THE  REJECTION 
AND  ON  THE  RECEPTION  AND  EFFECT  OF  EVIDENCE,  WHERE 
CERTAIN  MATTERS  AND  PARTICULARLY  ADMISSIONS,  CONFES- 
SIONS, AND  ACKNOWLEDGMENTS,  PAROL  AND  DOCUMENTARY, 
AND  WHETHER  OP  FACTS  OR  OP  FRAUD,  OR  OTHER  CONCLUSIONS 
OP  LAW,  OR  THE  PROOFS  THEREOF,  ARE  NOT  PUT  IN  ISSUE  (fl). 


Evans  and  wife  v.  Bicknell,  Staneell  and  wife,  and  Taylor.— 
Under  a  settlement  made  prior  to  the  marriage  of  the  defendants 


Smiwv. 

BiekneU,  6 

Ves.  174. 

From  a  MS.  in   Stansell  and  wife,  a  freehold  estate  was  conveyed  to  the  defend- 

poMCMionV       *°^  Bicknell  and  Taylor,  upon  trust  for  the  separate  use  of 

Evidence  of 
[parol]  declarations  and  admissions  [of  fraud]  not  fiiUy  specified 
by  the  bill  so  as  to  afford  the  party  an  opportunity  of  disproving 
them  can  only  be  ground  for  inquiry. 


Caution  requi- 
site in  reading 
the  marginal 
placita  accom- 
panying the 
cases  here 
abridged. 


(a)  Caution  will  be  requisite  in 
reading  the  marginal  placita 
which  accompany  the  cases  here 
abridged.  The  author  has,  in 
conformity  with  bis  general  habit. 


adopted  the  language  of  the  re- 
port. Unfortunately  this  lan- 
guage is,  in  some  cases,  of  a  kind 
that  the  student  who  considers  it 
alone,  and  not  in  connection  with 
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the  defendant  the  wife  for  life,  remainder  to  the  defendant  1846« 
the  husband  for  life,  remainder  to  the  children  of  the  mar-  m*Mabon  «• 
riage.  The  settlement  and  the  title  deeds  were  before  the  Busohell. 
marriage  dehvered  to  the  defendant  Bicknell  as  one  of  the  Bvamw.Bidk' 
trustees.  Some  time  after  the  marriage,  the  defendant  Stansell  * 
got  possession  of  the  title  deeds,  and,  representing  that  he  was 
seised  in  fee  of  the  estate,  executed  a  conveyance  by  way  of 
mortgage  to  the  plaintiff  Mrs.  Evans.  It  was  alleged  that  this 
representation  was  made  with  the  privity  of  the  defendant 
Bicknell,  and  that  he  assisted  the  defendant  Stansell  in  the  fraud 
he  had  thus  practised  on  the  plaintiff  Mrs.  Evans.  It  having 
been  discovered  that  the  defendant  Stansell  had  only  a  life 
interest  in  the  property  in  remainder  after  the  death  of  the 
defendant  his  wife,  the  present  bill  was  filed  to  have  such  life 
interest  of  the  defendant  Stansell  sold  towards  satisfaction  of 
the  mortgage  money,  and  to  have  the  deficiency  paid  by  the 
defendant  Bicknell  (a).  The  bill  charged  that  the  defendant 
Bicknell  had  delivered  the  title  deeds  to  the  defendant  Stansell, 
for  the  express  purpose  of  enabling  the  defendant  Stansell  to 
represent  himself  to  the  plaintiff  Mrs.  Evans,  as  the  owner  of  the 
estate ;  and  that  the  defendant  Stansell,  at  the  time  of  the  appli- 
cation for  the  deeds,  had  informed  the  defendant  Bicknell  that  he 
wanted  them  in  order  to  obtain  credit.  That  the  defendant 
Bicknell  had  on  different  occasions,  and  in  the  hearing  of  differ- 
ent persons,  admitted  or  declared  to  that  effect.  That  he  had 
made  such  declarations  or  admissions  in  the  presence  of  the 
defendant  Taylor,  &c.  The  defendant  Taylor  was  examined 
as  a  witness  as  to  the  declarations  and  admissions.  He  had 
given  an  account  of  some  of  those  declarations  and  admissions 
in  his  answer,  and  the  bill  had  been  amended  by  stating  those 

that  used  in  the  other  cases,  may  (a)  The  bill  also  prayed  to  have 

unwittingly    be     misled.     This  the  interest  of  the  defendant,  the 

danger   is    the    most   imminent  wife,  sold.    There  was  an  allega- 

with  regard  to  the  cases  in  Ire-  tion  that  the  representation  of  the 

land  determined  by  Sir  Anthony  defendant,  the  husband,  that  he 

Hart.    A  perusa]  of  the  other  was  seised  in  fee,  was  made  with 

marginal  placita,  and  a  little  sub-  her  privity,  and  that  she  assisted 

sequent   reflection,  will   be  the  in  the  fraud.    This  was  the  rea- 

best  preservative  against  error  in  son  for  making  her  a  party.    The 

this  respect.    A  reference  to  the  allegation  turned  out  to  be  with- 

writer's    ''  Conclusions,"    post,  out  foundation, 
page  509,  will  also  be  serviceable. 
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1846.  and  other  dedarations  and  admiasioiia.  The  depoatums  of  the 
M'MARoir ».  defendant  Taybr  were  mueh  more  fiill  and  minute  as  to  the 
BuBCHBLL.  declarations  and  admissions  than  the  aooonnt  given  hj  him  in 
jSMRiff  T.  BUk'  his  answer^  and  also  than  the  charges  contained  in  the  hill ;  and 
"^'''  upon  the  hearing  of  the  cause  it  was  contended,  on  the  part  of 

the  defendant  Bicknell,  that  parts  of  his  evidence  ought  not 
to  he  taken  into  consideration^  the  admissions  and  dedaradona 
not  having  heen  suffidentlj  specified  hy  the  bill.  Lord  Eldon 
said,  that  previously  to  the  amendment  the  plaintiff  seemed  to 
have  communicated  with  the  defendant  Taylor  as  to  these 
declarations  and  admissions,  and  the  charges  in  the  bill  had 
probably  been  framed  with  a  view  to  the  information  that  the 
plainti£b  had  received  from  4he  defendant  Taylor,  and  which 
appeared  to  be  more  ample  than  that  disclosed  by  his  answer. 
That  many  of  these  admissions  and  declarations  sufficiently 
corresponded  with  the  statements  of  them  contained  in  the  bill. 
That  as  to  them  the  def<nidant  Bicknell  had  no  reason  to 
complain  of  want  of  notice.  He  might  have  cross-exunined  the 
defendant  Taylor  upon  the  subject  of  them,  or  might  have 
brought  forward  other  evidence  to  disprove  the  fact  of  such 
admissions  and  declarations.  That  he  had  not  been  taken  by 
surprise.  But  that  was  not  so  with  regard  to  other  admissions 
and  declarations  of  the  defendant  Bicknell,  sworn  to  by  the 
defendant  Taylor.  That  as  to  them  there  was  not  that  par* 
tieularity  of  time,  place,  and  persons,  that  the  defendant  Bicknell 
could  have  efiectnally  exhibited  interrogatories  for  the  cross-ezami- 
nation  of  the  defendant  Taylor,  or  could  adduce  other  testimony 
to  showmistake  or  falsehood  in  this  part  of  the  depositions.  That 
evidence  of  such  dedarations  and  admissions  not  frdly  specified 
by  the  bill,  so  as  to  afford  the  party  an  opportunity  of  disproving 
them,  could  only  be  ground  for  inquiry. — Evans  v.  Bicknell^ 
L.  0.  June,  1801. 

Of  this  case  of  Evana  v.  Bicknell,  as  reported  by  Tesey,  Junior^ 
Chief  Baron  Richards  said  (6  Price,  260)  that  Lord  Eldon,  very 
soon  after  he  came  to  the  Great  Seal,  had  determined  that  great 
injustice  would  be  done  to  a  party,  if  evidence  were  received  of 
dedarations  in  a  case  charging  fraud,  where  such  declarations 
aie  not  charged  in  the  bill.  Lord  Eldon  had  so  detenmned  on 
occasion  of  an  attempt  to  introduce  evidaioe  of  this  kind,  without 
previous  intimation  to  the  party,  against  whom  it  was  to  be 
used,  by  alleging  it  in  the  bill.  Lord  Eldon,  as  he  believed, 
had  held  the  same  opinion  ever  since,  and   no   man   could 
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differ  from  Mm  in  tMnking  that  such  a  thing  could  not  be   ^     ^^^' 

*<>«*«(«)•  M'Marokv. 

Sir  Anthony  Hart,  1  Moll.  360,  after  saying  that  he  was  of  Burorbll. 

opinion  that  declarations  of  a  party  not  of  facts,  but  of  conclusions  ^Bvam  y.  Biek- 
(^law,  could  not  be  used  as  eyidence  unless  put  in  issue  (b),  adds  ^  ' 
that  Bvans  r.  BiehteU  did  not  go  quite  so  far.  That  Lord  Eldon 
there  only  said  he  would  pay  little  attention  to  such  evidence  in 
these  circumstances.  That  the  report  inYesey  was  silent  on  that 
point  of  the  case.  That  Chief  Baron  Richards  was  counsel  in  the 
cause.  And  he  (Sir  Anthony  Hart)  was  counsel  in  it.  That 
according  to  his  recollection  no  evidence  was  absolutely  rejected 
on  the  ground  that  the  issue  was  not  properly  pointed.  That  the 
plaintiff  did  state  by  his  bill  as  evidence  of  fraud  the  declarations 
made  by  the  defendant.  That  the  plaintiff  stated — ^that  as  he  re- 
membered, the  bill  charged  thefacts — and  then  particularly  charged 
that  in  a  certain  conversation  the  defendant  acknowledged  the 
fraud.  He  recollected  he  felt  it  was  incumbent  upon  the 
counsel  who  were  for  the  plaintiff,  as  they  relied  upon  extracting 
the  support  of  their  case  from  the  confession  of  the  defendant, 
and  not  from  facts  aliunde,  to  put  that  confession  in  issue  to 
enable  him  to  deny,  explain,  or  avoid  it. 

Lord  nunkett,  2  Drury  and  Walsh,  458,  after  making  the 
observations  printed  post,  page  497,  added  he  was  encouraged  in 
his  view  of  the  point  by  what  Lord  Eldon  did  in  Evana  v.  Biek- 
neU.  He  received  the  evidence,  but,  as  Sir  Anthony  Hart  said, 
he  paid  little  attention  to  such  evidence  in  those  circumstances. 
If  the  evidence  was  inadmissible  Sir  Anthony  Hart  would  not 
have  expressed  himself  so. 


Hall  V.  Malthy,  6  Price  240,  was  a  bill  filed  for  an  account  of  It  is  a  sound 

tithes,  and  particularly  of  agistment^  and  of  the  lambs  and  wool  ^opted^t^f^f ' 

from  ewes  and  other  sheep  charged  to  have  been  fraudulently  Courts  of 

driven  off  the  defendant's  farm,  and  to  have  lambed  and  been  Equity,  to  put 

,  .,  ,  ,.  ,,  ..  ^*i.A  <*^t  of  the  case 

shorn  m  other  places  not  liable  to  tithe.    One  of  the  witnesses  evidence  of  the 

swore  that  the  defendant  did  some  time  in  the  year  1814,  in  his  defendant's 

presence  and  hearing,  say  or  declare  to  plamtiff  that  whilst  he,  the  subject  of 

his  fraudulent 

(a)  The  student  must  probably      Baron«  intention,  the 

panse,  before  he  wiU  be  able  to         (6)  See  the  note  to  this  dictum  th^f^^\^ch 

assign  its  correct  import  to  the      of  Sir  Anthony  Hart,  wluch  will  convenation. 
word  ''received"  occurring   in      be  found  again,  post,  page  489. 
these  observations  of  the  Chief 
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1846*  the  defendant,  was  the  tenant  or  occupier  of  the  said  plain- 
M*Mabon  »  **^*  two-third  parts  of  the  tithes,  it  was  not  worth  his,  the 
BuacHBLi-  defendant's,  while  to  remove  his  ewes  into  any  other  phice  to 
lamh,  hut  when  he  had  to  account  for  the  whole  tithes  he 
would  try  what  he  could  to  preyent  the  tithe-owner  from  getting 
the  tithes.  On  the  counsel  for  the  plaintiff  urgmg  that  the  fraud 
was  fully  estahlished  hy  the  defendant's  own  declaration  of  a 
fraudulent  intention  in  remoying  the  sheep.  Chief  Baron 
Richards  said  that  the  plaintiff  had  not  all^;ed  in  the  bill  the 
fact  of  any  conversation  on  the  subject  of  the  defendant's  frau- 
dulent intention  in  removing  the  sheep  having  taken  place,  and 
he  should  therefore  put  that  part  of  the  evidence  out  of  the  case,  (a) 
according  to  the  sound  rule  of  pleading  adopted  by  all  courts  of 
equity.  In  giving  judgment  on  a  subsequent  day  the  Lord  Chief 
Baron  said  he  entirely  laid  out  of  the  case  all  that  the  witness 
had  sworn  as  to  the  declaration  of  the  defendant  concerning  the 
fraud,  and  his  confessing  that  it  was  his  intention  to  defraud  the 
tithe-owner ;  and  his  reason  was  because  there  was  nothing  of  that 
kind  stated  in  the  bill,  so  that  the  defendant  could  have  had  no 
opportunity  of  answering  or  explaining  it,  and  he  could  not 
therefore  have  been  aware  that  such  matter  was  intended  to  be 
proved.  That  in  cases  of  fraud  declarations  of  a  fraudulent  pur- 
pose, are  often  the  very  gist  of  the  case.  That  the  defendant  had 
no  sort  of  intimation  of  it  so  as  to  enable  him  to  cross-examine 
the  witness  on  that  fact.  That  he  (the  Lord  Chief  Baron)  was 
the  more  anxious  to  state  that  the  plaintiff  should  not  be  allowed 
to  enter  upon  that  part  of  the  evidence  in  that  case,  there  being 
no  ground  laid  for  it  by  the  allegations  in  the  bill ;  because  he 
wished  to  have  it  make  a  due  impression  on  those,  who  were  in 
the  habit  of  drawing  pleadings  in  equity,  in  order  that  they  might 
take  care  that  that  which  was  the  gist  of  the  cause  should  be 
stated  on  the  record ;  for  it  was  too  much  for  a  defendant  to  be 
overpowered  by  evidence  which  he  could  have  no  idea,  from  any 
statement  in  the  bill,  would  be  brought  forward  at  the  hearing, 
when  he  might  otherwise  perhaps  have  been  able,  if  he  had  been 
aware  of  it,  to  explain  it  to  the  satisfiiction  of  the  Court.  That, 
however,  he  was  aware  was  a  delicate  matter  for  the  consideration 

(a)  Some  expressions  used  by  memory  the  language  found  hePs, 

the  Lord  Chief  Baron,  m  giving  **  he  should,  therefore,  put  that 

judgment  on  a  subsequent  day,  part  of  the  evidence  out  of  the 

render  it  desirable  that  the  stu-  case.*' 
dent  should  have  present  to  his 
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of  the  pleader,  as  it  was  often  dangerous  to  reveal  the  evidence  1846,^ 
intended  to  be  used.  But  the  bill  and  answer  had  very  great  m«mahon  v. 
effect  on  the  decision  of  every  cause ;  and  although  every  one  Burchbll. 
could  wish  to  avoid  prolixity  and  all  unnecessary  matter  generally 
speaking,  yet  it  was  indispensably  necessary  to  state  a  defendant's 
declaration  of  fraud  on  the  record,  if  it  was  intended  to  be  used 
against  him  on  the  evidence  at  the  hearing.  That  in  that  case 
that  declaration  not  being  mentioned  in  the  pleadings,  could  not 
be  suffered  to  be  given  in  evidence  in  the  cause.  That  if  that 
acknowledgment  were  proved  to  be  true,  there  would  be  no  neces- 
sity for  any  further  proof  on  the  subject.  That  he  must  repeat, 
that  although  generally  speaking  it  might  not  be  necessary  to 
state  on  the  record  declarations  by  the  defendant,  yet  in  a  case 
charging  fraud,  where  such  declarations  were  often  the  gist  of  the 
cause,  great  injustice  would  be  done  to  the  party  if  evidence  were 
received  of  such  declarations  where  they  were  not  charged  in 
the  bill. 

Lord  Plunkett  said,  2  Drury  and  Walsh,  457,  that  Hall  v. 
Maliby  was  not  a  decision,  but  only  a  dictum  of  Chief  Baron 
Richards.  The  evidence  there  was  not  rejected.  That  the  case 
did  not  turn  upon  that  evidence,  there  being  sufficient  in  the  case 
to  establish  the  fact  at  bsue  without  the  disputed  evidence.  The 
great  weight,  which  even  the  dictum  of  so  eminent  a  judge  as  the 
Chief  Baron,  must  always  have,  was  much  diminished  by  the  cir- 
cumstance that  he  eiqpressed  his  opinion  under  an  impression  that 
Lord  Eldon  had  ruled  the  point.  That  it  appeared  however 
from  Sir  Anthony  Hart's  observations  that  Chief  Baron  Richards 
was  mistaken  in  that ;  for  the  evidence  in  the  case  before  Lord 
Eldon  was  not  rejected  (a).  From  some  of  the  Chief  Baron's 
observations  he  did  not  dissent,  for  instance  where  he  said  "  in  a 
case  charging  fraud,  and  where  such  declarations  were  often  the 
gist  of  the  cause,  great  injustice  would  be  done  to  the  party 
if  evidence  were  received  of  such  declarations  where  they  were 
not  charged  by  the  bill.''  He  thought  so,  and  was  inclined  to 
say  that  in  a  case  where  the  declarations  were  the  gist  of  the  case, 
such  evidence  ought  not  to  be  admitted  (5). 


(a)  See  the  case  of  Evans  v.  bably  think  such  declarations  not 

Bieknell,  ante,  page  480.  altogether  inadmissible ;  although 

(jb)  The  student  must  be  here  of  course  a  Court  of  Equity  could 

again  warned.    When  he  shall  not  take  them  into  its  considers- 

have  completed  the  perusal  of  the  tion  unless  it  were  for  the  purpose 

cases  here  abridged  he  will  pro-  of  directing  an  inquiry. 
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1846. 

- 
M'Mahoit  9. 

BUACHBLL. 

Upon  petition 
of  re-hearing 
decree  correct- 
ed so  as  not  to 
leave  it  open  to 
the  Master  to 
inquire  into  the 
validity  of  an 
annuity,  the 
objection  to  its 
vididity  for 
want  of  a  suffi- 
cient memorial 
not  being 
hinted  at  in 
the  answer. 


la  Dwm  V.  Cakraft,  2  Sim.  &  Stu.  56,  the  bill  was  to  ertabliah 
a  lien  upon  a  fond  in  court,  the  proceeds  of  the  rents  of  certaia 
estates,  in  respect  of  the  arrears  of  an  annuity  charged  upon  those 
estates.  There  was  a  question  as  to  the  validity  of  the  annuity, 
by  reason  of  the  memorial  of  it  enrolled  in  Chancery  not  stating 
a  proviso  for  redemption,  which  was  contained  in  the  annuity 
deed.  But  this  question  was  not  noticed  in  the  answer.  By 
the  decree  it  was  referred  to  the  Master  to  inquire  whether  the 
plaintiCP  was  entitled  to  any  and  what  annuity  charged  upon  the 
estates.  In  the  proceedings  before  the  Master  under  this  decree^ 
the  defendant  for  the  first  time  took  the  above-mentioned  objection 
to  the  validity  of  the  annuity.  The  Master  entered  into  the  con- 
sideration of  this  objection,  and  reported  that  a  sufficient  memorial 
had  not  been  enrolled,  and  therefore  that  the  plaintiff  was  not  en- 
titled to  any  annuity.  The  plaintiff  took  exceptions  to  the  Mas- 
ter's report.  On  the  argument  of  these  exceptions  the  plaintiff 
contended  that  the  defendant  was  not  entitled  to  raise  the  ob- 
jection to  the  validity  of  the  annuity,  as  that  point  had  not  been 
put  in  issue.  The  Court  thought  that  in  order  to  raise  that 
question  there  must  be  a  re-hearing  of  the  canse.  A  petition  of 
re-hearing  was  thereupon  presented,  and  it  came  on  to  be  heard 
before  Sir  John  Leach,  who  said  that  the  objection  to  the  validity 
of  the  annuity  was  not  hinted  at  in  the  answer.  That  the 
Court  must  proceed  upon  the  pleadings  and  proofs  in  a  cause, 
and  upon  those  pleadings  and  proofs  he  was  not  authorised  to 
questipn  the  title  of  the  plaintiff  to  that  annuity.  The  language 
of  the  decree  must  therefore  be  corrected  so  as  to  leave  it  open 
to  the  Master  to  inquire  into  the  amount  of  the  arrears  but  not 
into  the  validity  of  the  annuity. 


In  KUbee  v.  Sneyd,  2  Moll.  230,  Sir  Anthony  Hart  said  the 
rule  was  that  written  acknowledgments  and  vouchers  for  par- 


tion  for  in- 
quiry. 


A  settled  ac- 
count not  put 

evidence  to  ticular  payments  need  not  be  put  in  issue ;  but  if  an  instrument 
^und  a  direc-  was  relied  on  as  executed  by  the  parties  as  a  settled  account  pre- 
cluding anterior  details  of  account,  that  must  be  put  in  issue  by 
the  party  relying  on  it.  He  used  it  not  merely  as  a  voucher,  but 
as  a  mutual,  reciprocal,  and  conclusive  act,  and  the  opposite  side 
must  have  notice  and  opportunity  to  impeach  it. 

Mr.  Molloy  states  afterwards,  in  the  same  volume,  page  39.5, 
that  such  writings  as  are  relied  on  as  conclusive  between  the 
parties,  or  if  established  make  other  evidence  unnecessary  (as  for 
example,  a  writing  signed  by  the  party  relied  on  as  an  account 
settled  and  not  merely  as  a  voucher)  ought,  in  order  that  the 
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party  produobg  it  might  have  the  ftiU  benefit  of  it^  to  be  put  in         1846. 

issue ;  for  the  opposite  party  unless  he  had  notice  of  it,  and  an  ^'MAHoit  v. 

opportunity  to  impeach  it,  would  not  be  concluded  by  it.    But  Burcbxll. 

the  omission  to  put  such  a  document  in  issue  did  not  exclude  it, 

and  had  no  consequence  further  than  to  abridge  its  effect.    It 

may  still  be  used  as  evidence  to  ground  a  direction  for  further 

inquiry ;  as  where  the  defendant  produced  at  the  hearing  a  paper 

alleged  to  be  an  account  settled,  which  he  had  not  relied  on  in 

his  answer,  it  was  admitted  as  evidence  to  ground  a  direction  to 

the  Master,  and  as  proof  that  the  defendant  claimed  the  benefit 

of  an  account  settled ;  and  a  direction  was  grounded  on  it,  that  in 

case  it  should  be  insisted  on  by  the  defendant  that  the  plaintiffs 

had  by  any  account  or  agreement  settled  and  ascertained  the 

amount,  &c.  then  the  Master  was  to  inquire  into  it  and  state  the 

particulars,  &c.  (a). 

In  Blacker  ▼.  Phepoe,  1  Moll.  354,  Sir  Anthony  Hart  said  Writings  and 
that  where  the  evidence  was  an  admission  by  the  opposite  party  conversations 
of  fraud  in  himself,  then  if  it  was  intended  to  be  used  as  a  con-  confession  of 
fession,  he  certainly  should  hare  the  opportunity  to  meet  it  by  ^^d  must  be 
evidence  or  explanation ;  and  that  therefore  if  a  letter  or  writing  ^"  '°     "^* 
amounted  to  such  confession,  it  must  be  put  in  issue :  and  that 
this  rule  was  not  confined  to  writings ;  for  it  was  also  apphcable  it 
either  party  relied  upon  evidence  of  conversations  for  the  purpose 
of  supporting  or  meeting  the  case  by  proof  of  admissions.    That 
these  must  be  put  in  issue ;  and  that  he  should  pay  no  attention 
to  such  evidence  unless  it  was  notified  upon  the  record,  that  the 
other  party  might  have  the  opportunity  of  denying  the  conver- 
sation or  avoiding  its  effect. 

Lord  Plunkett  has  said  (2  Drury  and  Walsh,  456,)  that  in 
Blacker  v.  Phepoe  the  evidence  objected  to  was  admitted.  That 
the  expressions  attributed  to  Sir  Anthony  Hart  were  mere  dicta: 
and  on  a  pomt  of  this  kind,  where  so  much  must  depend  upon 
the  circumstances  of  the  case,  the  object  of  the  evidence,  and  the 

A  settled        W  In  Connop  v.  Hayward,  I  on  the  point — added,  suppose  a 

account      You.  &  Col.  C.  C.  33,  the  Vice-  settled  account  suggested  by  the 

by^M-  ^^^^^o*"  Knight  Bruce— afler  answer  but  not  proved;  he  be- 

swer  but     Mying  it  must  be  to  a  certain  lieved  it  had  always  been  the  rule 

not  proved,  extent  in  the  discretion  of  the  to  let  the  case  go  before  the  Master 

Court  whether  matter  suggested  under  such  circumstances,  with  a 

by  a  defendant  in  his  answer  was  direction  not  to  disturb  asettledac- 

a  fit  subject  for  inquiry  or  not,  count  if  he  should  find  any,but  with 

and  there  was  no  universal  rule  hberty  to  surcharge  and  &lsify. 
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1846.         other  facts  connected  with  it,  he  must  say  no  dependence  could  be 

M*Mahon«       properly  placed  on  the  dictum  of  any  judge. 

BuKCHBLL.  Lord  Plankett's  remark  upon  Blacker  r,  Phepoe  is  singular. 

It  is  true  that  the  language  of  Sir  Anthony  Hart,  that  writings 
and  conversations  amounting  to  a  confession  of  fraud  must  be 
put  in  issue,  is  with  reference  to  the  case  of  Blacker  v.  Phepoe^ 
a  dictum.  But  one  would  suppose,  from  Lord  Plunkett's  renuvk, 
that  notwithstanding  this  dictum,  eridence  of  that  kind  had  been 
admitted :  whereas  the  question  before  Sir  Anthony  Hart  {Blacker 
T.  Phepoe  being  one  of  those  tithe  suits  in  which  the  evidence 
consisted  of  documents  generally  ancient  and  very  numerous,) 
arose  out  of  a  strange  practice  in  Ireland,  that  every  document 
to  be  produced  in  evidence  must  be  put  in  issue  by  the  pleadings. 
This  most  inconvenient  and  expensive  practice  was  reformed  by 
Sir  Anthony  Hart.  See  post,  pages  555 — ^559.  The  dictum  of 
Sir  Anthony  Hart,  that  writings  and  conversations  confessing 
fraud  must  be  put  in  issue,  is  not  less  accurate  than  the  abolition 
of  that  practice  must  have  been  beneficial.  The  Court  will  lay 
aside — ^will  not  bind  the  party  by — evidence  of  writings  and  con- 
versations confessing  fraud,  where  such  writings  and  conversations 
are  not  put  in  issue  ;  for  this  is  the  signification  of  the  dictum, 
thatwritings  and  conversations  confessing  fraud  must  beputinissue. 


The  evidence  In  Fitzgerald  v.  O' Flaherty^  1  Moll.  352,  Sir  Anthony  Hart 

offsets, whether  guid  that  it  was  indisputable  that  that  Court  in  ascertaining  facts 

documentary  - 

or  not,  need  not  Acted  upon  the  same  principles  as  a  Court  of  Law,  except  that 

be  put  in  issue,  not  having  the  aptness  for  cross-examination  a  man  might,  as  it 
acknowledff.^  ^^  ^^^>  ^  admitted  out  of  his  estate,  if  an  exception  was  not 
ments,  admis-  made  with  respect  to  that  class  of  proofs  which  consists  of 
sions' rofoJn-  acknowledgments  and  admissions,  to  give  the  adverse  party 
elusions  of  law]  notice  when  the  case  was  intended  to  be  rested  upon  acknow- 
'^ent***^'^  or  not  ^®^S°^®"^*  ^^  admissions,  that  he  might  have  the  opportunity  of 
must  be  put  in'  showing  they  were  made  diverso  intuitu.  That  was  the  ex- 
"«^«'  ception.    That  evidence  was  to  be  put  in  issue.     If  it  was  not  an 

independent  fact,  but  plaintiff  relied  upon  the  admission  of  the 
conclusion  which  the  law  draws  from  certain  facts,  as  the  admis- 
sion of  fraud  committed  by  the  party  admitting  it,  that  acknow- 
ledgment and  to  whom  must  be  put  in  issue.  That  is  to  say  the 
evidence  of  facts,  whether  documentary  or  not,  need  not  be  put  in 
issue.  Evidence  of  confessions  of  conclusions  of  law,  whether 
documentary  or  not,  must.  There  were  cases  where  a  man  had 
admitted  the  acknowledgment,  but  denied  that  what  he  acknow- 
ledged was  true. 
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Lord  Plankett's  remark  upon  Blacker  v.  Phepoe,  ante^  page  1846. 

487,  comprehends  Fitsgerald  v.  O' Flaherty,    Indeed  the  latter  M'MAHONr. 
occurs  first  in  order.     Except  that  Fitzgerald  y.  O' Flaherty  was  Bubcbbll. 
not,  like  Blacker  v.  Phepoe^  a  tithe   suit  what  has  heen  said 
hefore,  page  488,  is  with  little  change  of  words  equally  applicable 
in  this  place.    See  a  subsequent  page. 


In  MulhoUand  v.  Hendnck,  1  MoU.  359,  [S.  C.  Beattj,  277,]  Declarations  of 

evidence  was  tendered  at  the  hearing  of  admissions  of  fraud  by  the  fi^tsbutof con- 

plaitiff.  SirAnthony  Hart  said  he  was  of  opinion,  declarations  of  a  elusions  of  law, 

party,  not  of  facts,  but  of  conclusions  of  law,  could  not  be  used  as  ^yidence^^un- 

evidence  unless  put  in  issue  (a).     That  the  Court  would  not  admit  lets  put  in  is- 

eyidence  of  confession  [of  fraud]  by  a  party,  unless  it  was  fairly  stated  *"^^  q^^^ 

and  put  in  issue,  so  as  to  afford  the  party  to  be  affected,  Aot  only  will  not  admit 

the  opportunity  of  denying  or  explaining  the  dedaration  charged  to  5^^*^""^  f^°d 

have  been  made  by  him,  bat  to  impeach  the  credit  of  the  witness  [of  a  conclusion 

deposmg  to  it.    That  was  the  principle.    Fraud  is  not  itself  a  fact,  o^  1*^]  ^y  » 

but  a  conclusion  of  law  deduced  from  facts.   A  confession  of  fraud  f^\y  ^^^^ ^  ^^ 

therefore  was  not  the  admission  of  a  fact.     Confession  was  a  fact,  put  in  issue. 

Fraud  was  not  a  fact.     Therefore  the  charge  of  fraud  in  the  bill  |^g^|f  ^  ^^^^  ),„^ 

was  not  the  putting  a  fact  in  issue,  for  it  was  not  a  charge  of  a  a  conclusion  of 

fact.    But  no  evidence  could  be  admitted,  except  renting  to  a  ^^  ^ J^^ 

fact  in  issue.    Therefore  evidence  of  confession  of  fraud  was  not  A  confession 

admissible  under  the  charge  of  fraud,  but  required  a  fact  to  be  in  fo^^oJ"^' 

issue,  and  that  fact  was  the  fact  of  the  acknowledgment.     A  bill  admission  of  a 

set  out  by  charging  fraud,  and  proceeded  to  state  the  facts  from  ^^ 

which  the  fraud  was  inferred,  and  of  which  it  was  constituted,  of  fraud  in  the 

If  you  could  corroborate  the  proof  of  those  facts  by  the  general  Wll  is  not  put. 

admission  of  the  party  to  be  charged,  the  proper  form  was,  *'  And  ^^yj^^ 

plaintiff  further  stated  as  evidence  of  fraud  that  defendant  con-  No  eyidence 

fessed  at  such  a  time  to  such  a  person  that  he  was  guilty  of  ^^^^  relating 

fraud ;"  because  that  was  a  fact  to  be  supported  by  the  evidence  to  a  fact  in  is- 

of  the  confession,  which  was  not  evidence  of  the  other  facts  in  ETidence  of 

the  bill  leading  to  the  same  inference  of  fraud.     He  therefore  confession  of 
^  fraud  is  not 

therefore  ad- 
missible under  the  charge  of  fraud,  but  requires  a  fact  to  be  in  issue, 
and  that  fact  is  the  fact  of  the  acknowledgment  [confession]. 

Evidence  of  admissions  of  fraud  rejected,  the  admissions  not  being 
put  in  issue. 

(a)  See  LordDonegall  v.  Wha-  mustbe  putinissue.  Documentary 

ley,  post,  page  494.  It  is  a  general  evidence  of  acknowledgments  and 

rule,  that  not  only  parol  ad  mis-  confessions  of  facts  need  not  be 

sions  of  coQclusions  of  law,  but  put  in  issue,  the  facts  themselves 

also  parol  confessions  of  facts,  being  in  issue. 

K  K 
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1846.         rejected  the  eridenee  (a).    Bat  he  did  no  iiijuiy  to  the  party,  for 
'  J-    '  he  never  would  decree  upon  a  confession  without  sending  the 

BuKCHux. '      ease  to  law,  and  he  must  send  the  case  now  before  him  to  law  at 
all  events. 

Upon  the  judgmrait  of  Sir  Anthony  Hart  in  MtUholland  v. 
Hendricks  Lord  Plunkett  has  commented  at  great  loigth.  (2 
Drury  &  Walsh,  453—456.)  His  Lordship  begins  his  com- 
mentary by  stating,  that  with  all  that  respect  for  the  decisions  of 
Sir  Anthony  Hart  to  which  his  great  experience,  his  high 
character,  and  extensive  learning  justly  entitled  them ;  yet  he  was 
bound  to  examine  the  grounds  of  them,  and  inquire  whether  to 
the  extent  which  he  had  carried  them  they  were  or  not  in 
accordance  with  the  principles,  which  were  admitted  to  have 
hitherto  been  adopted  in  that  Court  upon  the  present  question. 
Lord  Plunkett  then  proceeds  to  say,  that  the  case  of  MtdhoUand 
V.  Hendriek  was  peculiar  in  this,  that  the  evidence  was  an  admis- 
sion of  fraud,  and  the  charge  upon  which  that  evidence  was  sought 
to  be  admitted  was  a  general  charge  of  fraud,  and  Sir  Anthony 
Hart  throughout  his  judgment  relied  upon  it  as  a  case  of  fraud, 
and  not  a  case  of  evidence  going  to  the  admission  of  a  fact  which 
had  been  distinctly  charged.  That  after  an  attentive  examination 
of  the  opinions  ascribed  to  Sir  Anthony  Hart  in  that  case,  he 
had  not,  he  must  confess,  been  enabled  to  arrive  at  the  principle 

(a)  "  He  therefore  rejected  the  Fraud  is  not  a  fact    A  charge  of 

evidence."    See  ''  Conclusion  2,"  fraud  only  is  not  putting  a  fact  in 

post,  page  509.    There  is  one  issue.    Evidence  of  a  confession 

view  in  which  it  would  be  correct  of  fraud  does  not  relate  to  a  fact 

to  understand  that  the  evidence  put  in  issue.    No  such  evidence 

was  absolutely  rejected — was  held  can,  therefore,  be  admitted.    In 

entirely  inadmissible.     As  it  is  this  view  the  evidence  may  cor- 

stated,    ''Conclusion   6,"    post,  recilybeunderstood  to  have  been 

page  512,  evidence  of  facts  not  in  absolutely  rejected— to  have  been 

issue  is  inadmissible — must  be  re-  holden  to  be  entirely  inadmissible, 

jected,  inasmuch  as  such  evidence  It  must,  however,  be  acknowledged 

would  be  inadmissible — would  be  that  as  Sir  Anthony  Hart  sent  the 

rejected  at  law.      Now  assume  case  to  law,  it  is  not  probable  that 

that  the  bill  merely  charged  fraud,  the  bill  merely  charged  fraud,  and 

and  did  not  allege  any  facts  con-  did  not  allege  any  facts  consti- 

Btituting   the  fraud      Adopting  tuting  the  fraud.     Such  a  bill 

the  reasoning  of  the  judgment,  might  be  open  to  the  objection 

the  conclusion   undermentioned  mentioned    in    Lord   Plunkett'e 

will  be  arrived  at.    No  evidence  comment    upon   Mulholkmd    v, 

can  be  admitted  except  relating  Hendriek,  presently  printed, 
to  a  fact  put  in  issue  by  the  bill. 
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on  which  he  thou^t  the  doctrine  was  applicable  to  cases  of  fiwod  1846.^ 
and  not  to  other  cases ;  foritwas  dear  that  that  was  a  distioction  M«MAHOKr. 
he  was  anxious  to  lay  down  when  pronouncing  his  opinion  (a).  BuacBsix. 
He  stated  lus  views  there  thus : — *'  Declarations  of  a  party,  not  of 
facts  but  of  conclusions  of  law,  could  not  be  used  as  evidence 
unless  put  in  issue ;"  and  again,  *'  fraud  was  not  itself  a  fact,  but 
a  conclusion  of  law  deduced  from  facts.  Therefore  the  charge  of 
fraud  in  the  bill  was  not  the  putting  a  fru^t  in  issue,  for  it  was  not 
a  charge  of  a  fact."  Now  the  reasoning  there  was  not  to  him 
yeiy  intelligible ;  and,  as  to  the  practical  applicability  of  such  a 
doctrine,  he  could  not  understand  it.  Were  a  bUl  filed  and 
sought  to  be  supported  on  fraud,  charged  generally  and  without 
any  grounds  having  been  laid  for  such  a  chai^,  it  would  be 
demurrable.  It  could  not  be  sustained.  The  ordinary  course 
was  to  state  distinctly  the  facts  from  which  fraud  was  inferred, 
and  then  to  charge  that  those  were  the  evidence  of,  or  actuaUy 
constituted  the  fraud,  which  entitled  the  party  to  relief.  If  so, 
he  did  not  understand  why  Sir  Anthony  Hart  should  reason 
upon  fraud  not  being  a  fiu;t,  or  how  it  could  appear  in  any  sus- 
tainable pleading,  that  a  fact  was  not  put  in  issue  where  fraud 
was  the  ground  of  relief.  The  general  denial  by  a  party  that  he 
had  not  committed  a  fraud  by  itself,  knitted  no  issue  between  the 
parties.  It  was  the  facts  and  the  fraud  upon  which  the  issue 
was  joined.  Then,  as  to  admissions  in  other  cases  besides  those 
where  fraud  was  the  foundation  of  the  equity,  the  reason  of  Sir 
Anthony  Hart  in  connexion  with  his  dicta  could  certainly  go  to 
this,  that  the  fact  of  the  admission  must  in  every  case  be  put  in 
issue  (6).  But  it  did  not  appear  from  the  cases  in  the  first 
volume  of  Molloy's  Beports  with  what  exact  degree  of  precision 

(a)  Except  that  Mulkolkmd  v.  after  making  these  remarks,  pro- 

Hendrick  was  the  case  of  an  ad-  ceeds  to  quote,  does  not  apply  the 

mission  of  fraud,  there  seems  no  doctrine  to  cases  of  fraud  only, 

reason  to  believe  that  Sir  Anthony  and  does  not  lay  down  any  dis- 

Hart  thought  the  doctrine  appli-  tinction.    See  dso  the  extracts 

cable  to  cases  of  fraud  and  to  no  from  Sir  Anthony  Harf  s  judg- 

other   cases.     The   writer,  too,  ment  in  Fitzgerald  v.  O'Flaherty, 

cannot  discern  that  this  was  a  ante,  page  488,  and  Lord  Done^a^/ 

distinction,  which  Sir  Anthony  v.  WhaUy,  post,  page  494. 
Hart  was  anxious  to  lay  down         (6)  Evidence  of   acknowledg- 

when  pronouncing  bis  opinion,  ments,  admissions,  confessions  of 

The  very  first  passage  in  Sir  An-  conclusions  of  law,  whether  do- 

thony  Hart's  judgment,  and  which  cumentary  or  not,  must  be  put  in 

it  will  be  seen  that  Lord  Plunkett,  issue.    See  Fitzgerald  v.  O'Fla- 

kk2 
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1846.  sach  admission  was  to  be  pleaded.  If  the  mere  fact  that  sadi 
M*Mahon  ^^  admission  was  made  was  sufficient,  it  did  not  meet  the 
BuRCHBLL.  mischief,  to  guard  against  which,  the  rule  was  said  to  have  been 
established,  that  was  to  say,  surprise  on  the  opposite  party. 
Again,  if  it  was  said  the  party  must  state  not  merely  the  admis- 
sion but  also  the  time  and  circumstances  connected  with  the 
admission,  it  seemed  to  him  that  there  was  not  to  be  found  any 
case  going  that  length ;  though  he.  doubted  not  that  a  prudent 
pleader,  who  relied  much  upon  such  an  admission,  would  adopt 
that  course,  to  avoid  the  possibility  of  such  evidence  being  weak- 
ened by  an  allegation  of  surprise  (a).  That  in  the  case  upon 
which  he  was  observing,  the  objection  was,  that  fraud  had  not  been 
distinctly  putin  issue ;  but  it  was  not  mentioned  in  the  report  whether 
facts  were  stated  from  whence  the  charge  of  fraud  could  be  col- 
lected, nor  indeed  did  it  appear  how  fraud  was  charged,  or  how 
admitted.  There  was  no  statement  in  the  report  upon  those 
most  important  points — ^important  he  said,  inasmuch  as  the  mere 
assertion  and  admission  of  fraud,  as  a  general  statement,  would  be 
utterly  valueless  on  those  grounds,  as  well  as  on  the  ground  that  Sir 
Anthony  Hart  said  at  the  conclusion,  by  rejecting  the  evidence 
he  did  the  parties  no  injury,  as  even  were  it  admitted  he  could  not 
make  a  decree  without  sending  it  to  law.  That  he  could  not 
consider  this  expression  of  the  opinion  of  that  highly  respectable 
judge  as  an  authority,  which  would  justify  him  in  departing  from 
the  course,  which  had  been  previously  followed  in  that  Court. 


As  Lord  Plunkett,  in  obserring  upon  Blacker  v.  Phepoe,  and 
Fitzgerald  v.  (X Flaherty^  ante,  pages  487,  488,  says,  that  the 
expressions  there  attributed  to  Sir  Anthony  Hart  are  mere  dicta, 
and  that  in  a  point  of  this  kind  no  dependence  can  be  properly 

herty,  ante,  page  488.    It  is  a  ge-  Whaley,  post,  page  494. 

neral  rule  that  not  only  parol  ad-  (a)  In  a  subsequent  part  of  the 

missions  of  conclusions  of  law,  same  judgment.  Lord  Plunkett 

but   also   parol   confessions    of  said   he    had    thrown   out   his 

facts,  must  be  put  in  issue.    Do-  opinion  as  to  the  course  which 

cumentary  evidence  of  admissions  he    considered  that   a   prudent 

of  conclusions  of  law  must  be  put  pleader  ought  to  take ;  for  though 

in  issue.  Documentary  evidence  of  the  evidence  might  be  admitted, 

acknowledgments  and  confessions  still  the  Court,  if  it  had  any  rea- 

of  facts  need  not  be  put  in  issue,  son  to  suppose  it  a  surprise  upon 

the  facts   themselves   being   in  the  party,  would  pay  but  little  at- 

issue.     See   Lord  Daneyall  v.  tention  to  it. 


V. 
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placed  on  the  dictum  of  any  judge  (a),  it  is  not  immaterial  that  1846. 

the  reader  should  be  informed,  that  all  the  foregoing  remarks  of  m«mxhon 
Lord  Plunkett  himself  upon  Mulholland  v.  Hendriek,  as  well  as  his  Bukchkll. 
Lordship's  remark  upon  Hall  v.  Maltby,  ante,  page  485,  Blacker 
V.  Phepoe,  ante,  page  487,  Fitzgerald  v.  O^Flahcrty,  ante,  page 

489,  and  Parrel  v. ,  post,  page  494,  are  merely  dicta,  as 

the  ensuing  extract  from  the  report  of  the  case  of  Garrett  v. 
Lord  Beeborouffhf  2  Drury  &  Walsh,  453,  in  which  the  remarks 
occur,  will  show.  The  object  of  the  suit  was  for  the  specific  per- 
formance of  an  agreement  for  a  lease.  Lord  Plunkett  in  his 
judgment  states,  that  during  the  progress  of  the  cause,  evidence 
of  a  person  to  prove  an  admission  by  the  plaintiff  of  his  having 
refused  to  execute  the  lease,  and  of  his  in  fact  having  repudiated 
the  contract,  was  tendered  by  the  defendant,  but  objected  to  on  the 
part  of  the  plaintiff ;  and  a  question  was  raised  to  its  admissi- 
bility, on  the  ground  that,  being  an  admission  by  the  plaintiff,  it 
should  have  been  distinctly  put  in  issue  by  the  defendant's 
answer.  Now  it  was  true  that  the  admission  was  not  put  in 
issue ;  but  the  fact  of  the  plaintiff  having  refused  to  execute  the 
lease  was  not  only  put  in  issue,  but  relied  upon  as  one  of  the 
main  grounds  of  defence.  Upon  this  objection  Lord  Plunkett 
said  he  was  not,  however,  obliged  to  decide,  as  there  were  other 
circumstances  in  the  case,  which  without  its  aid  enabled  him  to 
refuse  the  relief  prayed.  Were  he  called  upon  to  decide  a  point 
of  so  much  importance,  he  should  require  it  to  be  re-argued.  As 
however,  the  point  had  been  a  good  deal  discussed,  he  should, 
without  pronouncing  any  decision  upon  the  case  immediately 
before  him,  advert  to  the  cases  which  had  been  cited,  and  state 
what  had  suggested  itself  to  his  mind,  after  a  very  careful  perusal 
of  them.  Lord  Plunkett  concludes  his  remarks,  which  fill  between 
four  and  five  pages,  by  stating  that  he  was  not,  however,  called 
upon  in  the  case  before  him  to  make  any  decision. 


In  Parrel  v.  ,  I  Moll.  363,  evidence  was  offered  to  Bndenccof 

be  read   of   a  witness    deposing    to    conversations    with    the  with  the  de- 
defendant,  in  which  he  acknowledged  that  he  had  defrauded  the  Pendant  ac- 
plaintiff.    The  fact  of  the  admission  in  the  conversations  with  the  thlSThe  ^^de- 
witness  was  not  put  in  issue  by  the  bill.     Sir  Anthony  Hart  said,  fraaded  the 
he  rejected  the  evidence  of  such  alleged  conversations  with  a  Ja^the^MSTc*' 
party  when  not  put  in  issue ;  no  man  would  be  safe  if  he  could  be  not  bdng  put 

in  iatoe  by  the 

(a)  In  remarking  upon  Farrel      servations  of  Sir  Anthony  Hart  ^^ 
y.  ,  post,  page  494.    Lord      towards  the  end  of  the  judgment 

Plunkett  iQso  says  that  the  ob«     are  merely  dicta. 
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affected  by  such  eridenoe.  Lord  Talbot  said  long  ago  that  if  yoa 
were  to  oast  a  defendant  by  fraud  alleged  against  him,  and  the 
fraud  was  proved  by  the  acknowledgment  of  the  defendant  that 
he  had  no  right  to  the  matter  in  litigation,  the  plaintiff  must 
charge  that  on  the  record,  to  gire  him  the  opportunity  to  deny  or 
to  explain  and  aroid  it  (a) ;  and  it  was  common  reason ;  for  if  a 
stranger  was  admitted  to  swear  to  a  couTcrsation  between  him 
and  the  defendant,  and  no  opportunity  was  giren  to  the  defend- 
ant to  deny  that  any  such  occurrence  passed,  no  man  would  be 
safe.    The  evidenoe  was  rejected  (b). 

Lord  Plunkett  has  said,  2  Dru.  &  Wal.  456,  that  in  Farrel  ▼. 

,  the  eridence  was  admitted,  and  that  the  obsemitions 

of  Sir  Anthony  Hart  towards  the  end  of  the  judgment  were, 
therefore,  merely  dicta,  and  were  generally  applicable  to  all  cases 
of  admissions,  and,  if  correct,  applied  only  to  cases  where  the 
admission  was  used,  not  as  evidence  of  a  fact,  but  as  being  itself 
a  fact  goyeming  the  case,  and  therefore  the  doctrine,  whatever  it 
might  be,  had  no  application  to  the  case  before  him. 

It  will  be  seen  that  the  evidence  in  Farrel  v. ,  instead 

of  being  admitted,  as  Lord  Plunkett  states,  was  rejected. 


Deposition  re-  I^  BmegaU  v.  Whalej/,  2  Moll.  397,  where  the  deposition  re- 
lating to  ad-  lated  to  the  admission  by  the  plaintiff  at  law  of  gambling  trans- 
Uing  transac-^'  actions  as  the  foundation  of  the  plaintiff's  demand,  and  that  fact 

tions,  and  that    was  not  set  out  upon  the  pleadings,  an  issue  was  refused  to  try 
fact  [the  ad- 
mission] not  being  set  ont  upon  the  pleading,  issue  refused  to  try  whether 
such  conversations  [such  admission]  took  place. 

Depositions  touching  declarations  [that  seoofities  were  given  for  money  lost 
at  play]  rejected,  the  general  fact  [of  gambling]  being  in  issue,  but  not  the  dis- 
tinct fact  of  confession  [the  distinct  fact  of  the  decluations]. 

It  is  a  general  rule  that  not  only  parol  admissions  of  eondnsionn  of  kw,  but 
also  parol  confessions  of  facts,  must  be  put  in  issue. 

Documentary  evidence  of  acknowledgments  and  confessions  [of  facts  need 
not  be  put  in  issue,  the  facts  themselves  being  in  issue]. 

Documentary  evidence  of  admissions  of  conclusions  of  lawmust  be  put  in  issue.* 

*  The  two  last  plaoita  are,  it  is  apprehended,  a  oorreet  representation  of  the 
rule  stated,  or  meant  to  be  stated,  in  tne  concluding  part  of  the  judgment. 


(a)  The  case,  to  which  Sir  An- 
thony Hart  here  refers,  is  unknown 
to  the  writer.  There  can  be  no 
doubt,  however,  that  the  Chan- 
cellor who  determined  Sidney  v. 
Sidney  (post,  page  5 1 4,  in  the  note), 
would  have  held  that  if  fraud  was 
to  be  proved  by  the  acknowledg. 
ment  of  a  party  that  he  had  no 


right  to  the  matter  in  Utigation, 
such  acknowledgment  must  be 
stated  upon  the  record,  so  as  to 
give  that  party  an  opportunity  of 
denial  or  explanation. 

(jb)  With  reference  to  the  sense 
in  which  the  word  "rejected" 
must  often  be  understood,  sea 
*'  Ckmdusion  %/'  poet,  page  509. 
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whether  such  conTersations  really  took  place ;  and  Lord  Chancellor         1846. 
Hart  said  that  the  rule  was  not  a  technical  rule,  hut  of  the  essence  ^^^    ' 
of  justice.     In  that  case  the  witness  deposed  that  he  had  often  BuEcnau.^* 
heard  the  defendant  in  equity  acknowledge  that  the  securities 
given  hj  the  plaintiff  (who  filed  this  hill  to  restrain  proceedings 
at  law  upon  them)  were  given  for  sums  of  money  lost  at  play. 
It  was  objected  that  the  defendant  was  not  apprised  by  the  plead- 
ings, that  the  fact  of  admission  was  about  to  be  deposed  to.   The 
fact  of  gambling  was  in  issue,  and  the  bill  went  on  that  ground  of 
impeachment.     Lord  Chancellor  Hart  held  that  declarations  by  a 
party  must  be  put  in  issue  that  he  may  hare  the  opportunity  of 
cross-examining  the  witness  to  the  particular  circumstances;  and  he 
rejected  the  depositions  touching  declarations — the  general  fact 
being  in  issue,  but  not  the  distinct  fact  of  confession  of  the  fact — 
as  not  being  evidence,  because  it  was  not  spedfically  put  in  issue 
by  the  bill  that  such  declarations  were  made  ;  and  he  said,  that  a 
party  must  have  an  opportunity  to  cross-examine  a  witness 
deposing  to  his  admissions,  with  notice  by  the  pleadings  of  what 
he  deposes  to ;  and  that  even  a  discredited  defendant  might  defeat 
the  effect  of  it  if  he  had  notice ;  because  he  might  show  by  the  con- 
text— the  persons,  place,  time — that  no  such  conversation  ever  took 
place ;  and  he  added,  it  is  said  sometimes  in  favour  of  receiving  such 
evidence  that,  although  the  adversary  had  no  opportunity  to  avoid 
it,  the  Court  can  direct  an  inquiry;  but  he  would  not  direct  it ;  and 
he  said  there  may  result  some  injury  to  the  plaintiff  by  rejecting 
this  evidence ;  but  it  was  in  his  power  to  have  prevented  it;  for  the 
framer  of  the  bill  might  easily,  after  having  charged  the  fact  of 
gambling,  have  stated  as  evidence  of  the  fact  the  further  fact,  that 
defendant  had  confessed  it  to  such  a  one,  at  such  a  place  and 
time ;  then  the  evidence  of  the  fact  of  the  confession  would  have 
been  admissible.     And  Lord  Chancellor  Hart  said  if  such  depo- 
sitions were  admitted  to  have  any  effect,  it  would  be  easy  to  get 
persons,  who  had  never  seen  the  party,  to  swear  to  conversations,  in 
which  he  divested  himself  of  his  rights,  and  so  put  him  out  of  all 
chance  of  justice.     This  rule  is  general  with  respect  to  parol 
evidence  of  confessions  of  facts,  and  is  not  confined,  as  is  said  in 
some  of  the  cases,  to  the  case  of  admissions  of  conclusions  of  law, 
as  the  rule  with  respect  to  documentary  evidence  of  acknowledg- 
ments and  confessions  (a). 


(a)  It  rhsf  be  convenient  to  reprinted  verbatim  from  Mr. 

state,  that   the   foregoing   case     Mottoy's  report. 
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M*Mabon  V, 
BuacHBLL. 

Letters  and 
writings  of  a 
party  may  be 
used  as  evi- 
dence of  £scts, 
although  such 
letters  and  wri- 
tings are  not 
mentioned  in 
the  pleadings. 
Letters  and 
writings  of  a 
party  may  not 
be  used  as  evi- 
dence of  naked 
admissions, 
without  more, 
to  ground  a  de- 
cree, without 
being  men- 
tioned in  the 
pleadings. 

Sir  Anthony 
Hart  said  to 
have  held  in 
many  cases, 
that  parol  evi- 
dence of  admis- 
sions must  be 
absolutely  re- 
jected if  not  put 


Hauiditch  v.  Lord  Dane^all,  1  MolL  364,  before  Sir  Anthony 
Harty  will  be  found  to  furnish  the  two  following  pladta.  Letters 
and  writings  of  a  party  may  be  used  as  evidence  of  facts  although 
such  letters  and  writings  are  not  mentioned  in  the  pleadings. 
Letters  and  writings  of  a  party  may  not  be  used  as  evidence  of 
naked  admissions,  without  more,  to  ground  a  decree,  without  being 
mentioned  in  the  pleadings. 


It  is  said,  2  MoUoy,  396,  that  Lord  Chancellor  Hart  held  in 
many  cases  that  parol  evidence  of  admissions  must  be  absolutely 
rejected  if  not  put  in  issue ;  not  merely  generally,  but  the  parti- 
culars attending  the  fact  of  the  admission,  where,  when,  and  to 
whom,  must  be  set  out,  or  some  other  description  equally  pointed 
to  give  the  party  notice ;  the  strictness  of  the  rule  in  that  case 
being  intended  to  give  the  party  to  be  charged  the  opportunity, 
not  only  of  explaining  the  fact,  but  of  discrediting  the  witness.  It 
is  added  that  if  parol  evidence  of  admissions  and  confessions  not 
put  in  issue  is  tendered,  no  decree  will  be  made  upon  it  or  notice 
taken  of  it,  even  to  the  extent  of  directing  further  inquiry. 

As  there  remain  no  more  of  Sir  Anthony  Hart's  decisions  upon 
the  present  subject  it  will  be  convenient  here  to  notice  some  con- 
clusions which  Mr.  MoUoy  draws  from  them. 

1.  That  an  acknowledgment  in  v^iting  by  a  party  of  moral 
turpitude  or  fraud  in  the  transaction,  which  is  the  subject  of  the 
suit,  must  be  put  in  issue. 

2.  That  a  written  acknowledgment  of  the  conclusion  of  law 
only,  finally  determining  the  question  in  the  suit,  must  be  put  in 
issue. 

These  two  conclusions  are  correct  enough. 

3.  That  if  the  confession  in  writing  be  of  an  act  which  may  be 
innocent,  or  was  capable  of  extrinsic  proof,  but  which,  taken  in 
combination  with  the  other  facts,  is  alleged  to  be  an  ingredient  in 
constituting  fraud,  although  parol  evidence  of  it  would  be  re- 
jected if  the  fact  of  the  admission  was  not  put  in  issue,  the  vnriting 
would  be  admissible  without  the  fact  of  such  written  acknow- 
ledgment being  put  in  issue. 

The  writing  in  this  and  in  all  similar  cases  is  admissible  in  evi- 
dence ;  but  the  Court  would  not  make  it  the  foundation  of  any 
decree  or  order,  without  giving  the  party  to  be  affected  an  oppor- 
tunity of  explaining  the  writing. 

4.  That  the  parol  evidence  of  admissions  of  facts  generally  if 
not  put  in  issue  is  entirely  inadmissible,  even  to  the  extent  of  being 
ground  for  inquiry.  That  the  not  putting  the  parol  admission  in 
issue,  deprives  it  of  the  character  of  evidence. 
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5.  That  written  evidence  of  confessions  of  conclusions  of  law         1846. 
if  not  pnt  in  bsue,  is  entirely  inadmissible,  even  to  the  extent  of  ^,w    ' 
being  ground  for  inquiry.     That  the  not  putting  the  written  con-  Buecbbll. 
fession  in  issue,  deprives  it  of  the  character  of  evidence. 

The  student  must  not  rely  upon  these  two  last  conclusions. 
What  is  evidence  at  law,  is  evidence  in  equity.  Such  con- 
fessions and  admissions  are  evidence  at  law.  The  mere  cir- 
cumstance that  what  is  evidence  at  law  is  not  put  in  issue  as 
evidence,  cannot  deprive  it  of  the  character  of  evidence  in  equity. 
It  is  true  that  such  confessions  and  admissions  will,  in  general,  be 
rejected  from  the  consideration  of  the  Court — that  no  regard  will 
be  paid  to  them.  But  they  cannot,  according  to  exact  legal  lan- 
guage, be  rejected  as  evidence.  Whether  such  confessions  and 
admissions  should  be  ground  for  inquiry  must,  it  is  apprehended, 
depend  upon  the  circumstances  of  the  case.  If  admissions  and 
confessions  of  this  kind  did  not  become  known  until  it  was  too 
late  to  put  them  in  issue — for  instance,  if  they  were  accidentally 
and  unexpectedly  elicited  by  some  general  interrogatory,  would  it 
be  just  or  expedient  for  the  Court  to  refuse  an  inquiry  ?  It  is 
submitted  that  it  would  not. 

There  are  some  remarks  by  Lord  Plunkett,  2  Drury  &  Walsh, 
457>  upon  this  subject,  which  are  not  undeserving  of  attention. 
His  Lordship  expressed  an  opinion  that  the  ends  of  justice  would 
be  better  answered  by  leaving  each  case  to  stand  on  its  own 
ground,  subject  to  the  sound  discretion  of  the  Court,  either 
to  admit  or  reject  the  eridence  proposed  to  be  read,  or, 
should  it  deem  it  prudent  or  right,  to  direct  further  inquiries 
on  the  point.  Certain  he  was  that  there  were  certain  cases,  in 
which  great  injustice  might  be  done  by  rejecting  such  evidence, 
and  others  where  the  admitting  it  would  be  equally  unjust.  If 
so,  why  fetter  the  Court  by  an  unbending  rule  ?  How  often  had 
the  Court  to  struggle  in  the  furtherance  of  justice  in  cases  of  a 
positive  bar,  arising  out  of  an  act  of  the  legislature,  to  extricate 
itself  from  the  difficulty  consequent  upon  such  an  unaccommodating 
and  unyielding  rule.  This  should  be  a  warning  to  a  court  of 
equity  when  adjudicating  on  its  own  practice.  It  was  a  mistake 
to  suppose  that  the  ends  of  justice  were  furthered  by  establishing 
a  positive  rule  in  such  cases. 

The  words  "reject"  and  "admit"  in  the  foregoing  passage 
must  be  understood  in  the  qualified  sense  of  reject  firom  the  con- 
sideration of  the  Court,  and  admit  so  as  to  bind  the  party. 
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1846^  In  Earle  t.  Pickin,  1  Rius.  ft  Myl.  547,  the  bill  was  filed  to 

M'Mahonv.  ^^^^  ^  charge  npon  a  real  estate.   The  defendant  was  a  parehaser^ 

BuBOHSLL.  and  the  bill  allied  that  before  he  completed  his  pnrchasey  which 

In  a  rait  to  was  on  the  29th  of  September,  1818,  he  had  notice  of  the  charge. 

aMhirt^iI*^  Two  witnesses  of  the  name  of  Bishton  and  Wright  swore  that  the 

chaser  alleged  defendant  had  admitted  that  he  had  had  notice ;  and  one  of  them 

^  ^  tw'^^^'T  ^^P®^  ^  ^  conversation  with  him  which  amonnted  to  notice 

nesses  swore  and  from  which  it  appeared  that  before  making  the  pnrehasey  the 

that  the  pur-  defendant  had  consnlted  a  Mr.  Smith,  a  solicitor,  on  the  subjeet 
chaser  admitted     ^  ,    ,  ^i.        x  x 

that  he  had  had  <"  ^  supposed  charge  on  the  estate. 

notice ;  and  one  For  the  defendant  it  was  said  that  he  onght  not  to  be  oon- 
toaconv^.  daded  by  evidence,  which  it  was  imposuble  for  him  to  meet, 
tion  with  him,  He  conld  not  prove  a  general  negative  that  he  never  had  notice^ 
^tonoSceT*"  •'^^  ^®  ^^  ^^  information  concerning  the  particular  facts  of 
Order,  reciting  notice  on  which  the  plaintiffs  meant  to  rely.  The  bill  ought  to 
MmM^rf^Se^*  have  stated  those  particular  facts,  and  the  defendant  would  then 
witnesses,  who  have  been  prepared  to  disprove  them.  If,  for  instance,  the  con- 
^  deposed  to  yersation  to  which  one  of  the  witnesses  deposed  had  been  stated 
the  particular  i^^  ^®  ^^h  the  defendant  could  have  shown,  as  the  fact  really 
facts  of  notice  ^as,  that  the  conversation  took  place  not  before  but  after  the 
thebiU  referred  completion  of  the  purchase.  As  to  the  defendant's  admissiOB  of 
it  to  the  Master  having  notice,  which  the  witnesses  had  proved,  the  rule  of  plead- 
thw thep^-^  tig  was  that  a  party  could  not  rely  on  an  admission,  made  by  his 
chaser  had  no-    adversary  not  appearing  in  the  pleadings,  unless  it  were  put  in 

?^'oSer*SScd  ^^^^'  ^  ^^^^  ^®  ^^^"  **  ^^  sought  to  bind  by  it  might  either 

by  directing  an    disprove  or  explain  it.     In  that  case,  as  the  bill  made  no  mention 

^^^'  of  any  particular  facts  of  notice,  or  of  the  alleged  admissions  of 

notice,  an  inquiry  ought  to  be  directed,  so  as  to  give  the  defendant 

an  opportunity  of  meeting  a  case,  which  had  been  opened  against 

him  by  surprise. 

For  the  plaintiff  it  was  denied  that  any  such  rules  of  pleading 
existed  as  those  on  which  the  argument  for  the  defendant  was 
founded ;  and  it  was  contended  that  to  direct  an  inqtdry  in  the 
present  stage  of  the  proceedings,  would  be  to  throw  undeservedly 
discredit  on  the  witnesses  who  had  been  examined,  and  to  hold 
out  to  a  defendant  great  opportunities  and  temptation  to  tamper 
with  witnesses. 

Sir  John  Leach  after  some  hesitation  made  the  fbllowiag  order  i 
— ''It  appearing  that  neither  the  names  of  the  witnesses  who 
have  deposed  to  the  notice,  nor  the  particular  facts  of  notice, 
are  stated  in  the  bill,  refer  it  to  the  Master  to  inquire  whether 
at  or  before  the  time  the  purchase  was  completed  the  defendant 
had  notice  of  the  settlement  by  which  the  charge  was  created. 
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with  liberty  to  the  Master  to  stato  any  circmnstances  spedally         1840. 
at  the  request  of  either  party."  J^.^-    - 

From  tUs  order  the  plaintiff  appealed.  For  the  appellant  it  Bubchkll. 
was  oontended  that  the  eridencei  if  believed  (and  no  attempt  had 
been  made  to  discredit  it),  fully  established  the  case  made  by  the 
bill.  The  fact  of  notice^  upon  which  the  whole  question  turned, 
was  distinctly  put  in  issue ;  and  was  satisfactorily  proTcd  by  the 
evidence  of  several  witnesses,  swearing  to  conversations  which 
took  place  with  the  defendant  anterior  to  the  dato  of  his  pur- 
chase, and  from  which  his  knowledge  of  the  charge  on  the  estate, 
and  of  the  consequent  defect  in  the  title,  was  clearly  to  be  col- 
lected. The  judgment  of  the  Court  below  proceeded  in  part  upon 
the  ground  that  the  bill  did  not  state  the  names  of  the  individuals, 
by  whose  testimony  the  fact  of  notice  was  to  be  proved ;  but  the 
doctrine  of  his  Honour  in  that  respect  was  supported  by  no  au- 
thority, and,  if  adopted,  might  lead  to  great  mischief,  by  holding 
out  to  defendants  the  temptation  and  opportunity  to  tamper  with 
their  adversaries'  witnesses.  For  that  very  reason,  indeed,  the 
Court  had  laid  down  a  rule,  which  would  render  the  inquiry  di- 
rected by  this  order  entirely  nugatory ;  for  it  was  settied  in  prac- 
tice that  the  same  witnesses,  who  had  been  examined  in  the  cause, 
could  not  be  again  examined  to  the  same  points  before  the  Master ; 
and  how  then  could  the  plaintiff  establish  his  case  ? 

Lord  Lyndhurst  said  that  the  evidence  contained  in  the 
depositions  would  certainly,  if  believed  in  its  fullest  extent,  dis- 
pose of  the  whole  case,  not  only  as  to  the  substance  of  the  trans- 
actions, but  as  to  the  time  when  they  were  alleged  to  have  taken 
place.  The  only  question  was  whether  there  was  not  some  error 
with  respect  to  the  date ;  and  he  had  a  vehement  suspicion  that 
there  was  such  an  error ;  not  so  much  in  consequence  of  false 
swearing,  however,  which  was  hardly  to  be  apprehended,  as  of 
mistake,  which,  upon  comparing  the  facts  stated  in  the  answer 
with  the  depositions,  appeared  very  possible ;  and  that  possibility 
fully  justified  his  Honour  in  sending  the  matter  to  be  further  in- 
quired into.  It  was  asked  why  the  defendant  did  not  produce 
Smith  as  a  witness,  inasmuch  as  his  evidence  would  have  been 
material  to  rebut  the  alleged  notice ;  and  the  conversation  might 
be  the  same  to  which  Bishton  and  Wright,  in  their  depositions, 
referred.  But  the  answer  was  obvious.  It  might  be  perfectly 
true  that  this  conversation  took  place  in  1820  ;  but  that  did  not 
prove  that  notice  was  not  given  in  1818 ;  and  no  man  in  his 
senses  would  attempt  to  rebut  evidence  of  the  natm'e  of  which  he 
had  no  knowledge ;  no  man  would  ever  dream  of  calling  Smith 
as  a  witness  to  prove  that  which  might  be  perfectly  true,  but 
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1846.  which  cotdd  not  he  rationally  supposed  to  be  in  the  least  degree 

j-,j-    '  material.     The  moment  the  defendant  was  apprised,  however, 

BuacBBLL.  that  evidence  had  been  given  of  a  conversation  alleged  to  have 
taken  place  in  1818,  and  that  Smith  was  referred  to  in  that  con- 
versation, the  case  was  altered ;  and  it  became  most  important  to 
settle  the  date  of  the  conversation,  as  the  whole  then  turned  upon 
whether  it  took  place  before  or  after  the  year  1818.  If  Smith 
came  forward  to  say  he  was  consulted  in  1820,  but  never  before 
that  time,  there  was  at  once  an  end  of  the  plaintifTs  case.  If  he 
said  the  contrary,  there  was  an  end  of  that  of  the  defendant. 
Should  he  then,  by  reversing  the  order  which  directed  those  in- 
quiries to  be  made,  shut  out  the  light  which  would  be  decisive  of 
the  merits  on  both  sides  ?  His  Honour  sent  it  to  the  Master  in 
preference  to  directing  an  issue  ;  and  he  inclined  to  think  he  was 
right  in  so  doing,  because  a  court  of  law  would  of  necessity  be 
confined  to  legal  notice,  to  which  only  a  jury  could  look.  If  any 
issue  were  to  be  directed,  it  should  be  to  ascertain  what  was  the 
date  of  the  conversations.  He  should,  therefore,  send  it  to  the 
Master,  with  a  direction  that  he  should  be  at  liberty  to  examine 
the  witnesses  already  examined,  and  to  the  same  points. 

The  matter  was  afterwards  brought  on  again  upon  a  motion  to 
vary  the  minutes,  by  striking  out  die  direction  in  the  order,  that 
the  witnesses  examined  in  the  cause  might  be  examined  to  the 
same  points  before  the  Master,  and  substituting  a  direction  for 
the  trial  of  an  issue  to  ascertain  the  date  of  the  conversations : 
when  Lord  Lyndhurst  ordered  that  the  order  should  be  varied, 
by  directing  the  parties  to  proceed  to  a  trial  at  law  upon  the 
following  issue: — ^whether  the  conversations  in  the  depositions 
mentioned,  between  the  defendant  and  the  witness  Bishton,  and 
between  the  defendant  and  the  witness  Wright,  took  place  before 
the  29th  day  of  September,  1818,  with  liberty  to  indorse  special 
matter. 


In  suit  to  set  In  Margareson  v.  Saxton,  1  Y.  &  C.  £xch.  528,  the  plaintiff 

J^^*  •  **^^®'  had  obtained  a  verdict  against  one  Eaton,  and  had  subsequently 

fcrence,  Mr.  become  his  assignee  under  the  Insolvent  Debtors  Act,  and  had 

Baron  ^^^'  filed  the  bill  to  set  aside,  on  the  ground  of  fraudulent  preference, 

l^lne  esse  evi-  <^  conveyance  executed  by  Eaton  to  the  defendant.     The  bill 

dence  of  decla-  stated  that  the  defendant  kneir  of  the  plaintiff's  verdict,  and  of 

defendant  *not  Eaton's  insolvency,  and  in  order  to  prove  that  the  defendant  had 

charged  in  the  notice  of  the  plaintiff's  action  [verdict]  before  he  took  the  con- 

notira.         *  veyance  firom  the  insolvent,  the  counsel  for  the  plaintiff  offered 
eridence  of  declarations  of  the  defendant  to  that  effect.    It  was 
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objected  for  the  defendant  that  this  evidence  was  inadmissible,  on         1846. 
the  groond  that  no  admissions  or  declarations  of  the  defendant  to  i^,^    ' 
that  effect  were  charged  in  the  bill.     All  that  was  charged  was,  Bubchsll. 
that  the  defendant  knew  of  the  action  [verdict]  at  the  time  stated, 
not  that  he  admitted  having  that  knowledge.     Mr.  Baron  Alderson 
received  the  evidence  de  bene  esse,  observing  that  there  was 
great  donbt  of  its  admissibility,  inasmuch  as  the  declarations  not 
having  been  charged  in  the  bill,  the  defendant  had  not  had  a 
proper  opportunity  of  explaming  them.     On  the  other  hand, 
there  was  much  difficulty  in  rejecting  the  evidence  altogether. 


In  Austin  v.  Chambers,  6  Clark  &  Fin.  1,  the  bill  was  to  set  Uijiiit  to  bind 
aside  a  purchase  made  by  the  defendant  of  the  plaintiff's  estate  ****  ^^i^g"' 
upon  the  allegation  tbat  the  defendant,  who  was  the  plaintiff's  parol  admiuion 
attorney,  bid  as  his  agent  in  trust  for  him.  The  bill  stated  that  ?**i^^^*'  P"* 
on  the  day  of  the  sale  the  plaintiff  dined  in  company  with  the 
defendant  at  the  house  of  the  defendant's  uncle,  and  that  the 
defendant  in  a  conversation  after  dinner  in  the  hearing  of  several 
persons  expressly  declared  he  made  such  purchase  in  trust  for 
the  plaintiff,  and  that  he  would  at  any  time  give  up  the  same  on 
being  paid  his  purchase  money,  or  words  to  that  effect.  Sinclair, 
one  of  the  witnesses,  deposed  that  he  was  present  at  the  sale;  and 
that  the  defendant  was  there  as  the  attorney  of  the  plaintiff;  and 
that  the  defendant  requested  him,  the  witness,  to  bid  for  the 
lands  for  the  plaintiff,  to  which  he,  the  witness,  replied  that  he 
was  afraid  to  bid  as  he  had  not  money ;  but  if  the  defendant 
would  arrange  it  with  the  sheriff  so  as  he  should  not  be  incon- 
venienced, he  would  bid  for  the  lands  in  trust  for  the  plaintiff. 
That  the  defendant  then  went  to  the  sheriff  and  appeared  to  have 
a  conversation  with  him ;  after  which  he  returned  to  him,  the 
witness,  and  informed  him  that  he  had  made  the  arrangement 
with  the  sheriff,  and  that  he,  defendant,  would  bid  for  the  lands 
in  trust  for  the  plaintiff.  That  after  the  sale  the  defendant 
informed  the  witness  that  he  had  bid  for  the  lands  in  trust  for  the 
plaintiff,  and  that  he  would  give  them  up  to  the  plaintiff  on  his 
settling  with  him  for  the  purchase  money. 

At  the  hearing  of  the  cause  before  Lord  Plunkett,  it  was 
objected  to  the  reading  of  Sinclair's  evidence,  that  he  was  exa- 
mined to  prove  alleged  conversations  with  the  defendant,  which 
were  not  put  in  issue  by  the  pleadings,  but  the  objection  was 
overruled. 

Upon  the  argument  of  the  appeal  in  the  House  of  Lords,  it 
was  agcdn  objected  that  the  depositions  of  Sinclair  were  improperly 
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received,  as  the  eonyenatioiu  to  which  he  spoke  were  not  prop«ly 
put  in  isstte  by  the  bill. 

•  Lord  Cotteoham  said,  that  the  bill  alleged  that  prior  to  the 
sale  the  plaintiff  desired  the  defendant  to  attend,  and  bid  and 
buy  for  hixn.  This  the  defendant  positively  denied.  Thai  one 
witness,  Sinclair,  proved  it,  and  proved  it  in  this  way. — That 
after  the  sale,  or  at  the  time  of  the  sale,  the  defendant  made  an 
arrangement  with  the  sheriff,  and  afterwards  stated  that  be  had 
bid  for  the  plaintiff,  and  that  the  plaintiff  was  the  purchaser,  and 
that  he  had  bid  for  him,  and  was  his  agent  in  the  purchase. 
Now  the  bill  charged  that  the  defendant  had  admitted  that  he 
had  purchased  for  his  client,  the  plaintiff;  but  it  did  not  charge 
that  he  had  said  so  to  a  witness  of  the  name  of  Sinclair.  That 
if  the  bill  had  charged  that  the  defendant  had  said  so  to  Sinclair, 
the  defendant  would  have  had  an  opportunity  of  cross-examining 
Sinclair,  or  of  examining  other  persons  who  were  present  at  the 
time,  if  any  person  could  be  found  who  would  dispute  the  state- 
ment which  Sinclair  made  upon  the  subject.  But  as  the  bill  only 
set  out  as  a  general  allegation  that  the  defendant  often  said  so,  with- 
out referring  to  any  one  instance  in  particular,  the  defendant  of 
course  had  no  possible  means  of  meeting  the  case  made  upon  the 
evidence.  He  had  had  frequent  occasion  in  that  House  and  else- 
where to  state  that  where  he  found  evidence  of  an  admission,  and 
that  admission  was  not  put  directly  in  issue  by  the  pleadings,  so 
that  the  party  against  whom  it  was  intended  to  be  used  had  no 
opportunity  of  meeting  it  by  other  evidence,  it  would  be  a  most 
unjust  thing  to  bind  the  interests  of  tbe  party  by  an  admission 
so  proved,  and  it  would  be  a  way  of  giving  facility  for  producing 
false  evidence,  and  be  very  dangerous  and  injurious  to  the  general 
interests  of  suitors. 


A  defendant  Small  v.  Aihoood,  called  in  the  House  of  Lords  [from  the  prin- 

charged  witti  ^pgj  defendant  being  the  appellant,  and  the  plaintiffs  the  respond- 
papere,andwith  ents],  Aitwood  v.  Small,  6  01.  &  F.  232. — It  is  quite  unnecessary 
wilfully  sup-  to  give  any  abstract  of  this  well  known  and  memorable  case, 
^n  he  brings  '^^  ensuing  extracts  from  the  judgments  of  Lords  Brougham  and 

forward  another  Cottenham  snfiSciently  show  the  absence  of  specific  all^ntions 

paper,  has  a 

right  to  have  his  attention  specifically  directed  [by  the  bill]  to  that  charge,  that 

he  naay  know  how  to  meet  it ;  that  he  may  know  what  to  produce,  and  above 

all  things  that  he  may  in  his  answer  give  a  full  explanation  if  he  can. 

The  rules  of  pleading  and  proceeding  in  Courts  of  Equity  require  such  spe- 
cification, as  shall  enable  a  party  charged  with  fraud  to  meet  the  charge  by 
denial,  or  by  admission,  or  by  explanation,  or  by  confessing  and  avoiding,  or 
by  giving  the  residue  of  the  conversation,  a  parcel  of  which  only  you  think  fit 
to  put  upon  your  bill. 


TEMP.  LORD  COTTENHAM.  608 

and  charges  in  the  bill,  and  the  sort  of  evidence,  docnmratary  and         1846. 
parol,  upon  which,  notwithstanding  the  defect  of  pleading,  the  m'Mahon  »; 
Court  below  had  proceeded.  Bvkchxll. 

For  the  appellant  it  was  said  that  inadmissible  evidence  was 
f  ead  at  the  hearing  of  the  cause  in  respect  of  material  facts  and 
declarations  that  were  not  put  in  issue  by  the  pleadings,  so  that 
the  appellant  had  not  any  notice  of  them,  and,  therefore,  was  not 
in  a  condition  to  contradict  or  explain  them.  All  evidence  of 
that  nature  should  have  been  rejected.  All  material  facts,  decla- 
rations, and  admissions  should  have  been  put  in  issue  properly,  and 
technically,  with  the  name  of  the  witness,  the  time  when,  and 
the  place  where  such  declarations  or  admissions  were  made,  so 
that  the  appellant  might  have  been  able  to  deny  or  explain  them. 

For  the  respondents  it  was  said  in  answer  to  the  objection 
taken  for  the  appellant  on  the  law  and  practice  applicable  to  his 
case,  viz.  that  facts  and  statements  were  given  in  evidence  which 
were  not  properly  put  in  issue,  that  it  was  the  constant  practice 
in  actions  at  law  to  give  evidence  of  facts,  and  of  admissions, 
though  no  notice  was  given  of  them  by  the  pleadings,  and  the 
courts  of  law  used  their  discretion  whether  they  would  grant  a 
new  trial  even  in  cases  of  surprise.  Courts  of  equity  had  a  dis- 
cretion, also,  whether  they  would  not  put  the  matter  in  a  train  of 
further  inquiry.  In  neither  jurisdiction  was  the  evidence  stated 
in  the  pleadings.  There  was  an  exception  to  the  general  rule 
when  a  party  had  admitted  that  he  had  done  an  act  with  a  frau- 
dulent intention,  which  was  a  conclusion  of  law ;  the  evidence  of 
that  admission  could  not  be  received  against  him  without  charging 
it  in  the  pleadings.  But  it  was  never  held  that  one  might  not 
give  the  facts  in  evidence  without  charging  them,  leaving  the 
Court  to  draw  its  own  conclusion. 

Lord  Brougham  said  it  was  urged  that  stock  papers  were  in 
existence  and  were  kept  back.  Now  it  was  a  distinct  charge,  a 
distinct  statement  of  fraud,  to  say  that  the  appellant  was  in  posses- 
sion of  stock  papers,  which  would  have  falsified  the  story  he  told  to 
the  company,  and  upon  which  story  they  were  contractbg  with 
him ;  but  that  he  wilfully  and  in  order  to  prevent  his  story  from 
being  falsified  and  his  falsehood  from  being  discovered,  kept  back 
those  papers,  and  gave  them  other  papers  to  look  at,  selecting 
those  to  be  kept  back,  which  would  have  detected  his  untruth, 
aelecting  those  to  be  put  forward,  which  would  support  his  own 
untruth.  That  was  as  distinct  a  statement  of  fraud  as  he  con- 
ceived could  be  made  by  any  party  in  a  court  of  equity  against 
any  other.    But  had  ever  any  man  seen  any  bill  in  equity  which— 
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1846.  instead  of  giving  in  that  statement  which  charged  general  fraud 
M'MAHONr.  '^P^^  *^^  point,  (even  in  the  charging  part  of  the  bill  put  in  the 
DuRCHBLL.  performance  of  its  proper  office,)  any  one  indication  of  what  those 
papers  were  which  the  charge  was  that  the  defendant  was  keeping 
back— shrouded  itself,  instead  of  coming  to  the  particulars,  in 
that  vague  general  statement,  ''and  then  the  complainants  ftirther 
charge  that  the  said  defendant  had  in  his  possession,*'  not  stock 
papers  made  to  show  a  yield  account,  and  which  would  have 
called  the  appellant's  attention  to  the  point,  but  "  various  papers, 
hooks,  documents,  &c."  Nothing  of  stock  papers  mentioned 
from  the  beginning  to  the  end.  Accordingly,  as  was  the  bill  so 
was  the  answer,  a  general  denial  of  course  with  an  offer  to 
produce  all  the  appellant  had.  But  that  was  not  all.  In  the 
spring  after  the  bill  was  filed  a  letter  was  written  by  the  solicitor 
of  the  company  to  the  appellant  or  his  solicitor,  distinctly  stating 
that  the  stock  papers  had  been  in  existence.  That  showed  that  their 
attention  was  called  to  the  stock  papers,  and  that  they  were  pre- 
paring a  case  upon  them.  The  bill  was  amended,  but  the  amended 
bill  was  in  this  part  of  it  precisely  the  same  as  the  original  bill ;  it 
was  just  as  vague  and  general ;  "  all  books,  books  of  accounts, 
copies  of  letters,  extracts  of  letters,  receipts,  memoranda,  papers 
and  writings ;"  not  one  word  about  stock  papers.  The  appellant 
had  a  right  to  know  what  was  the  charge  of  fraud  that  was  made 
against  him,  and  which  he  had  to  meet.  He  was  charged  with  keep- 
ing stock  papers,  from  which  a  yield  account  might  be  made,  and 
with  wilfully  suppressing  them  when  he  brought  forward  another 
paper.  He  had  a  right,  therefore,  to  have  his  attention  specially 
directed  to  that  charge  [by  the  bill]  that  he  might  know  what  to 
produce,  and  above  all  things  that  he  might  in  his  answer  give  a  full 
explanation  if  he  could.  No  such  notice  was  given,  no  such  oppor- 
tunity for  explanation  was  afforded  to  him,  no  such  specification  of 
particulars  as  to  let  him  know  what  it  was  that  they  would  have  him 
account  for,  explain,  and  answer.  That  was  not  the  only  part  of 
the  case  which  was  deficient  in  specification.  There  was  general 
fraudulent  conduct  imputed  to  the  appellant  when  the  deputation 
was  down ;  for  instance,  that  Edwards  said^  ''I  have  had  my  dril- 
ling before  these  gentlemen  to-day,  it  is  your  turn  next."  By 
"  drilling*'  was  meant,  not  drilling  of  the  appellant  to  prepare  them 
to  be  examined,  because  that  did  not  apply ;  he  meant  he  had  been 
sifted,  he  had  gone  through  the  ordeal  of  those  gentlemen,  it  was 
his  turn  next.     Another  fact  stated  was  that  James  or  Edwards 

came  into  the  room  and  said,  "A  set  of  d d  old  fools," 

meaning  the  deputies.    A  third  was,  ''and  the  most  material  of 
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the  whole,  that  appellant  said,  **  Go  out  to  them  and  say  if  they         1846. 
don't  complete  the  contract  I  have  got  somebody  who  is  ready  to  A,j,    ' 
do  it  and  pay  for  it;*'  which  would  have  been  a  very  serious  Buacbbu.. 
thing,  only  that  it  was  totally  beside  the  question,  unless  it  was 
shown  that  appellant  haying  said  tibat  to  the  man,  the  maa  went 
and  told  the  deputation,  which  was  not  pretended.     All  this  was 
general  charge  of  fraudulent  conduct  more  or  less  connected  with 
the  transaction.     But  he  could  not  find  from  the  beginning  to  the 
end  of  the  bill  one  single  charge  upon  that  subject.     That  was 
not  the  way  to  put  a  party  upon  his  defence  on  a  charge  of  fraud. 
You  must  charge  fraud  specifically  and  in  detail,  you  must  give 
him  the  opportunity  of  knowing  what  charge  he  has  to  meet. 
Tou  must  give  him  the  opportunity  of  explanation,  because  the 
words  imputed  might  not  have  been  used  at  all,  or  he  might  have 
satisfactorily  explained  them  in  a  way,  which  would  give  them  an  ' 

innocent  aspect.  The  rules  of  pleading  and  proceeding  in  courts 
of  equity  required  such  specification  as  should  enable  a  party  so 
charged  to  meet  the  charge  by  denial,  or  by  admission,  or  by  ex- 
planation, or  by  confessing  and  avoiding,  or  by  giving  the  residue 
of  the  conversation,  a  parcel  of  which  only  you  thought  fit  to  put 
upon  your  bill.  But  that  was  not  the  course  pursued  by  the  re- 
spondents. 

Lord  Cottenham  said  that  a  noble  and  learned  lord,  after 
observing  on  the  question  of  yield  and  stock  papers,  said  that 
although  he  considered  that  a  material  part  of  the  case  he,  Lord 
Cottenham,  had  not  adverted  to  it,  or  but  very  slightly  touched 
upon  it.  It  was  perfectly  true  he  had  not.  He  was  only  anxious 
to  state  the  reason  why  he  had  not.  The  propositions  arising 
from  those  facts  were  these. — An  imputation  of  fraud  was  made 
against  the  appellant,  because  when  the  deputation  went  down  he 
produced  books  of  the  year  1818.  Other  more  recent  information 
was  called  for,  and  he  was  represented  to  have  said  that  there 
were  no  yield  books  subsequent  to  1818.  The  allegation  was 
that  he,  appellant,  had  in  his  possession  certain  stock  papers, 
which  stock  papers,  although  they  would  not  of  themselves  show 
the  yield,  would  have  been  an  item  in  the  calculation  in  order 
to  ascertain  the  yield — that  he  knew  those  yield  papers  would 
show  a  yield  different  and  less  favourable  than  what  it  was  in 
1818,  and  that  knowing  that,  he  purposely  and  fraudulently  sup- 
pressed that  information.  When  the  i^use  was  argued  at  their 
Lordships'  bar  it  was  observed  by  the  counsel  for  the  appellant 
that  there  was  no  such  case  upon  the  record.  He  very  carefully 
ooked  at  it  at  the  time,  he  had  very  carefully  looked  at  it  since, 
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and  he  found  that  the  observation  was  perfectly  well-founded,  that 
the  bill  did  not  state  any  such  case.  If  the  bill  stated  no  such  case, 
particularly  where  the  attempt  was  to  fix  fraud,  according  to  the 
rules  of  a  court  of  equity  you  could  not  permit  the  party  to  go 
into  evidence  for  the  purpose  of  proTing  it ;  and  you  could  not 
infer  anything  from  the  circumstance  of  the  defendant  in  such  a 
bill  not  having  produced  evidence  to  repel  such  an  imputation,  no 
such  imputation  being  made  upon  the  bill.  That  was  the  reason 
why  he  threw  it  out  of  the  case.  He  considered  that  in  so  doing, 
he  was  acting  upon  the  perfectly  well  ascertained  rules  of  a  court 
of  equity. 


Court layi  uide       In  Copland  v.  Toulmin,  7  Clark  and  Finn.  349,  S.  C.  West,  1 65, 
^^I!^^  ^    there  was  a  question  as  to  the  shares  which  the  appellant  and  res- 
and  admissions   pondent  took  in  a  certain  partnership.     Upon  the  hearing  of  the 
th  *  *i*i?  "*      cause  it  seems  to  have  been  objected,  that  depositions  had  been  read 
of  admissions  and  declarations  of  the  appellant  and  respondent  upon 
this  subject  such  declarations  and  admissions  not  being  stated  in 
the  bill  and  answers.  Lord  Cottenham,  in  pronouncing  the  judgment 
of  the  House  of  Lords  said,  he  laid  aside  all  evidence  of  declarations 
and  admisnons  imputed  to  the  appellant  and  respondent  which 
were  not  stated  in  the  pleadings,  and  which  there  was  not  there- 
fore any  opportunity  of  explaining  or  disproving. 


Lord  Plunkett 
inclined  to  say 
that  in  a  case 
charging  fraud, 
where  the  de- 
clarations of 
fraud  are  the 


In  Garrett  v.  Lard  Beihoroughy  2  Dru.  &  Wal.  457,  Lord 
Plunkett, — after  stating  he  was  inclined  to  say  that  in  a  case 
charging  fraud,  where  the  declarations  of  fraud  are  the  gist  of  the 
case,  evidence  of  such  declarations,  where  they  are  not  chaiged  by 
the  bill,  ought  not  to  be  admitted — added  that  he  was  convinced 
gist  of  the  case,  that  it  was  generally  speaking  unwise  of  a  court  of  equity  to 
d^toS^sT^  fetter  itself  by  adopting  an  unbending  rule ;  he  should  say  that 
the  ends  of  justice  would  be  better  answered  by  leaving  each  case 
to  stand  on  its  own  ground,  subject  to  the  sound  discretion  of 
the  court. 

The  immediately  succeeding  observations  of  Lord  Plunkett  are 
printed  before,  page  497. 


where  they  are 
not  charged  by 
the  Mil,  ought 
not  to  be  ad- 
mitted; but 
convinced  that 
it  is,  generally 
spei^g,  un- 
wise of  the  Court  to  fetter  itself 
by  adopting  an  unbending  rule. 


TEMP.  LORD  COTTENHAM.  607 

,   In  Graham  v.  Oliver,  3  Bear.  124,  a  point  occurred  during         1846. 

the  progress  of  the  cause  in  respect  to  the  admissibility  of  evi-  m«Mahon  «. 

dence.     The  plaintiff  proposed  to  give  in  evidence  certain  con-  Burchell. 

versations  with  the  defendant,  which  were  not  charged  in  the  A  plaintiff  nay 

bill,  but  which  to  some  extent  were  stated  in  the  answer.     The  dence  to^Ihow 

Master  of  the  Rolls  said  he  did  not  mean  in  anj  way  to  pre-  the  real  effect 

judice  the  existing  rule — that  conversations  not  put  in  issue  g4^^iJ[^^"' 

could  not  be  read  in  evidence  [so  as  to  bind  the  party] — ^but  in  answer,  though 

that  case  he  thought  that  to  some  extent  the  evidence  was  admis-  f  ®*  f  Ij''^  "* 
..,        •     ,  .      .  .    ,       «.  thcbiU. 

sible.     In  the  answer,  communications  to  a  particular  effect  were 

stated.     These  allegations  being  made  by  the  defendant,  the 

plaintiff  had  a  right  to  meet  them  by  evidence ;  and  to  the  extent 

of  showing  the  real  effect  of  these  communications,  or  that  they 

were  not  such  as  were  stated  in  the  answer,  he  was  of  opinion 

that  the  depositions  might  be  read.     So  far  as  they  tended  to 

show  something  quite  unconnected  with  that,  which  was  alleged 

in  the  bill  and  answer,  he  thought  it  would  be  an  infringement  of 

the  rule  to  admit  them  [so  as  to  bind  the  party]. 

The  words  between  brackets  seem  necessary  to  express  cor- 
rectly what  was  the  judgment  of  the  Master  of  the  Rolls.  The 
Yice-Chancellor  Wigram,  3  Hare,  63,  has  observed  that  Mr. 
Beavan's  marginal  note — ''  evidence  of  conversations  not  put  in 
issue  is  inadmissible ;  but  where  conversations  are  alleged  in  the 
answer,  evidence  is  admissible  on  the  part  of  the  plaintiff  to  show 
their  effect,  notwithstanding  they  are  not  stated  in  the  bill" — goes 
much  further  than  the  judgment,  and  that  before  him  the  case 
had  been  cited  for  a  proposition,  much  broader  than  the  Master 
of  the  Rolls  ever  meant  to  lay  down.  The  following  will,  it  is 
apprehended,  be  found  less  objectionable  as  a  marginal  note: — "a 
plaintiff  may  go  into  evidence  to  show  the  real  effect  of  conver- 
sations stated  in  the  answer,  though  not  charged  in  the  bill.*' 

In  a  case  oi  Langley  v.  Fisher,  Nov.  1845,  in  which  the  author 
was  counsel,  the  doctrine  of  the  Court  as  to  evidence  of  conver- 
sations and  admissions  not  noticed  in  the  pleadings  was  laid  down 
by  the  Master  of  the  Rolls  in  a  manner  so  accurate  as  to  preclude 
all  probability  of  error  in  whatever  he  may  have  said  upon  the 
point  in  Graham  v.  Oliver, 


Whitley  T.  Martin,  3  Beav.  226,  was  apparently  a  bill  for  an  Court,  in  a 
account.     The  report  states  that  the  only  question  in  that  case  ^ol^^^^not 

take  into  con- 
sideration letters,  which  the  plaintiff  has  proved  in  the  cause, 
hut  which  are  not  refeired  to  by  the  bill,  and  which  the 
defendant  has  not  had  the  least  opportunity  of  explaining. 
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was^  who  ought  to  pay  the  costs  of  the  suit ;  as  to  which  the 
counsel  for  the  plaintiff,  as  a  ground  for  charging  the  defendant 
with  the  costs  of  the  suit,  proposed  to  read  letters  which  hadt 
passed  before  the  institution  of  the  suit,  showing  that  the 
defendant  had  refused  to  furnish  accounts.  The  counsel  for 
the  defendant  admitted  that  the  letters  had  been  proved  in  the 
cause^  but  he  stated  that  they  had  not  been  referred  to  in  the 
pleadings.  The  Master  of  the  Bolls  said  he  could  not  take  this 
evidence  into  his  consideration,  as  the  plaintiff  had  in  no  way 
called  these  letters  to  the  attention  of  the  defendant,  or  given 
him  the  least  opportunity  of  explaining  them. 

Here  the  judgment  of  the  Master  of  the  Bolls  is  correctly 
stated.  It  would  not  have  been  just  to  charge  the  defendant 
with  costs  upon  the  ground  of  letters,  which  he  had  had  no  op- 
portunity of  explaining.  Mr.  Beavan's  marginal  note—"  Letters 
proved  in  the  cause,  but  not  referred  to  in  the  pleadings,  are  inad- 
missible in  evidence  on  the  question  of  costs  " — has  drawn  from 
Yice-Chancellor  Wigram  the  same  remark  as  his  Honour  has 
made  upon  the  marginal  note  in  the  preceding  case  of  Graham  v. 
Oliver,  The  ensuing  may  be  substituted  for  it : — "  Court  in  a 
question  of  costs  wiU  not  take  into  consideration  letters,  which 
the  plaintiff  has  proved  in  the  cause,  but  which  are  not  referred 
to  by  the  bill,  and  which  the  defendant  has  not  had  the  least 
opportunity  of  explaining." 


If  one  party 
should  keep 
back  evidence, 
which  the  other 
party  might  ex- 
pUin,  and 
thereby  take 
him  by  anrprise, 
the  Court  wiU 
give  no  eifect  to 
such  evidence, 
without  first 
giving  the  party 
to  be  affected 
by  it  an  oppor- 
tunity of  con* 
troverting  it. 


In  Malcolm  v.  Scott,  3  Hare,  39,  the  plaintiff  claimed  a  hen 
founded  upon  an  alleged  contract,  which  was  to  be  sought  out  by 
means  of  a  correspondence.  The  letters  principally  relied  on 
were  not  charged  in  the  bill,  and  it  was  urged,  therefore,  that 
they  were  inadmissible.  The  Vice-ChanceUor  Wigram  said  that 
the  bill  expressly  charged  that  there  was  an  agreement  for  giving 
the  lien  in  question ;  and  he  was  perfectly  clear,  according  to 
the  rule  Lord  Cottenham  laid  down,  that  whatever  would  be 
evidence  of  an  agreement  at  law  was  evidence  in  equity,  subject 
to  this,  that  if  one  party  should  keep  back  evidence  which  the 
other  might  explain,  and  thereby  take  him  by  surprise,  the  Court 
would  give  no  effect  to  such  evidence,  without  first  giving  the 
party  to  be  affected  by  it  an  opportunity  of  controverting  it. 

It  will  be  seen  that  in  the  argument  of  M^Mahon  y,  Burchell^ 
ante,  page  476,  the  foregoing  passage  was  cited  to  the  Lord  Chan- 
cellor, who  said  (page  477)  the  rule,  upon  which  he  had  always  acted 
was  correctly  stated  by  Vice-ChanceUor  Wigram. 

The  Vice-ChanceUor  Wigram,  it  will  be  observed,  had  occasion 
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only  to  apply  the  doctrine  in  the  case  of  an  agreement.    The         1946. 

student  may,  however,   safely  understand   it   in   the   general  m*Mahon» 

manner  in  which,  borrowing  the  language  of  his  Honour,  the  Bubchvlu 
author  has  expressed  it  in  the  marginal  note. 


The  foregoing  are  the  principal  cases  on  the  rejection  and  on 
the  reception  and  effect  of  eyidence,  where  certain  matters,  and 
particularly  admissions,  confessions,  and  acknowledgments,  parol 
and  documentary,  and  whether  of  facts,  or  of  fnxid  or  other  con- 
clusions of  law,  or  the  proofs  thereof,  are  not  put  in  issue.  Other 
cases,  in  different  degrees  connected  with  the  same  subject,  will  be 
found  both  in  the  text  and  in  the  notes,  post,  pages  510-^532. 
In  pages  533 — 555,  post,  also  will  be  found  some  not  unimportant 
cases  belonging  to  the  same  class,  taken  irom  the  author's  MSS. 
It  may  be  convenient  that  the  author  should  state  the  conclusions 
which  he  has  drawn  from  the  authorities  to  be  met  with  in  the 
books.  The  student,  if  wearied  in  following  the  analytical  method 
(he  should  recollect,  however,  that  it  is  the  only  way  by  which  a 
correct  knowledge  of  our  law  can  be  airived  at)  may  not  perhaps 
be  displeased  that  the  synthetical  method  is  now  adopted. 

CONCLUSIONS  DBAWN  BY  THE  AUTHOR  FROM  THE  VARIOUS  AUTHO- 
RITIES IN  THE  DOOKS. 

Conclusion  1.  That  what  is  evidence  in  a  court  of  law,  is 
evidence  in  a  court  of  equity,  and  that  evidence,  which  is  ad- 
missible in  a  court  of  law,  is  admissible  in  a  court  of  equity. 


Conclusion  2.  That  when  it  is  said  in  some  of  the  cases  that 
the  Court  rejected  evidence,  or  held  evidence  to  be  inadmissible, 
which  would  have  been  received,  or  would  have  been  held  ad- 
missible, at  law ;  it  must  not  be  understood  that  such  evidence 
was  absolutely  rejected,  or  was  held  entirely  inadmissible,  but 
only  that  it  was  laid  aside— that  it  was  put  out  of  consideration 
— as  regarded  any  decree  or  order  binding  the  interest  of  the 
party  against  whom  it  was  adduced. 


Conclusion  3.  That  a  court  of  equity  will  not  bind  the  interest 
of  a  party  by  evidence — no  matter  what  its  nature  be — which  he 
has  had  no  opportunity  of  disproving  or  explaining. 


Conclusion  4.  That  evidence,  which  a  party  has  had  no  oppor- 
tunity of  disproving  or  explaining,  can  in  a  court  of  equity  be 
used  only  as  a  ground  for  inquiry. 
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M'Mahon  v. 
burchell. 

The  cases  of 
Strode  v. 
Strode,  2  Ca. 
Ch.  196;  and 
Stuart  y. 
Fer^fuaion, 
Hayes,  452. 


Examples  of  cases,  which  ought  to  he  ayoided  as  erroneous,  arc 
often  as  serviceahle  as  examples  of  cases  which  are  correct,  and 
may  be  safely  followed.  It  is  for  this  reason  that  Strode  r.  Strode^ 
before  Lord  Nottingham,  and  Stuart  v.  Fergusson^  in  the  Equity 
Exchequer  in  Ireland,  which  it  will  be  seen  are  at  variance  with 
the  last  two  conclusions,  are  here  inserted. 

In  Strode  y.  Strode,  2  Ca.  Ch.  196  [William  Strode  v.  Edward 
Strode  his  brother],  the  bill  was  for  evidences  of  the  inheritance 
which  the  plaintiff  claimed  by  descent.  The  defendant  set  forth 
a  title  to  a  lease  made  by  their  father  to  him  for  sixty  years,  but 
now  at  the  hearing  showed  a  conveyance  to  him  by  the  plaintiff 
himself,  which  was  proved  in  the  books  as  well  as  the  lease.  The 
plaintiff's  cdunael,  '^  myself,  and  others'*  (a),  allowed  the  lease* 
but  prayed  the  writings  touching  the  inheritance;  for  the  proof  of 
what  is  not  in  issue  is  idle*  the  proof  must  be  of  what  is  allied* 
else  the  plaintiff  is  prevented  from  cross-examining  or  alleging  to 
the  contrary*  as  if  he  had  a  reconveyance,  release*  or  the  like. 
Lord  Keeper  (Lord  Nottingham) — "  1  shall  not  decree  an  inherit^ 
ance  away  against  whftt  I  see*"  and  dismissed  the  bill. 

Lord  Nottingham  was  right  in  saying  he  would  not  decree  an 
inheritance  away  against  what  he  saw ;  but  the  defendant  having 
set  forth  a  title  to  a  lease  made  by  the  father  to  him*  and  at  the 
hearing  showing  a  conveyance  to  him  by  the  plaintiff,  Lord  Not- 
tingham was  wrong  in  dismissing  the  bill.  In  the  present  day 
the  plaintiff  would  in  such  a  case  be  held  entitled  to  an  inquiry. 
See  some  further  remarks  upon  this  case*  post*  page  512. 

In  Stuart  v.  Ferguason,  Hayes*  452,  the  question  was,  whether 
the  defendant,  as  mortgagee,  had  notice  of  a  settlement.  The  bill 
charged  that  the  defendant  well  knew,  and  was  perfectly  aware* 
having  had  full  notice  thereof*  both  before  and  at  the  time  of  the 
execution  of  the  mortgage,  that  the  mortgagors  had  no  right  or 
power  whatever  to  dispose  of,  or  in  any  manner  incumber  the 
premises,  and  that  the  same  had  been  settled;  and  that  the 
mortgagors  executed  the  mortgage  with  great  reluctance,*  and 
explicitly  stated  to  the  defendant  before  the  execution  thereof, 
that  they  could  not  legally  convey  the  premises,  as  the  same  had 
been  settled ;  and  that  the  defendant  told  the  mortgagors  that  the 
execution  of  the  mortgage  would  not  affect  such  settlement  in  any 
way ;  but  merely  whatever  interest  the  mortgagors  themselves  re- 
spectively had  in  the  premises.  In  support  of  the  bill,  which 
charged  the  defendant  with  knowledge  of  the  contents  of  the 
settlement  prior  to  the  execution  of  the  mortgage,  the  deposition 
of  the  family  solicitor  was  offered  in  evidence.     It  stated  that  at 

(a)  See  post  page  518. 
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a  certain  time  the  defendant,  being  then  in  the  office  of  his  law         1846. 
agent,  was  informed  by  the  witness  of  the  claim  of  the  plaintiffs  m*Mahon  ». 
under  the  settlement,  when  a  conversation  took  place  on  the  Burcbbll. 
subject  of  preparing  the  mortgage ;  and  on  which  occasion  the 
witness  stated  to  the  defendant,  that  the  mortgagors  could  not 
give  him  a  mortgage  of  the  entire  premises,  as  the  defendant  was 
aware  that  the  plaintiffs  had  a  share  under  his  marriage  settle- 
ment ;  to  which  the  defendant  replied  that  he  only  wanted  such 
security  as  they  could  give,  and  that  as  honest  men  they  were 
bound  to  give  the  best  security  they  could. 

The  counsel  for  the  defendant  objected  to  the  evidence,  as  the 
matter  had  not  been  sufficiently  put  in  issue.  In  the  bill  it  was 
alleged  that  the  information  had  been  given  by  the  mortgagors, 
while  it  appeared  in  evidence  that  it  had  been  given  by  the  family 
solicitor.  This  was  calculated  to  mislead.  A  strictness  in  this 
respect  was  necessary  in  order  that  the  other  party,  against  whom 
it  was  intended  to  convey  an  imputation  of  fraud,  might  have  an 
opportunity  of  rebutting  it  by  cross-examination  of  the  person 
mentioned  in  the  bill.  It  was  a  matter  of  substantial  justice,  that 
a  party  should  know  the  exact  nature  of  the  proof  to  be  adduced 
against  him,  in  order  to  be  able  to  meet  it.  At  all  events  some 
circumstance  ought  to  have  been  suggested  in  the  bill,  whereby 
the  defendant  should  have  been  led  to  the  occasion  alluded  to,  as 
for  instance,  that  it  was  communicated  to  the  defendant  in  the 
office  of  his  law  agent. 

The  counsel  for  the  plaintiffs,  contra,  said,  it  was  upon  a  simple  fact 
that  they  rehed,  viz.  that  at  the  time  of  the  execution  of  the  mort- 
gage, the  defendant  had  Aill  notice  of  the  settlement.  That  fact 
was  sufficiently  put  in  issue,  without  putting  in  issue  the  evidence 
to  be  adduced  in  support  of  it.  That  the  cases  on  the  subject  only 
decided,  that  an  admission  by  the  opposite  side,  must  be  distinctly 
and  fully  put  in  issue,  before  it  could  be  retied  on  against  him. 

Chief  Baron  Joy  said,  that  if  the  evidence  had  been  offered  for 
the  purpose  of  proving  an  admission  of  notice  by  the  defendant, 
then  he  confessed  the  cases  which  had  been  referred  to  would  be 
in  point.  But  the  allegation  in  the  bill  was  very  different.  It  was  not 
that  the  defendant  admitted  that  he  had  notice,  but  that  notice  was 
given  to  him.  The  cases  which  had  been  referred  to  were  cases 
in  which  fraud  (which  was  always  a  conclusion  of  law  from  certain 
facts)  was  sought  to  be  cast  on  the  defendant  by  his  own  admis- 
sion, without  any  allegation  of  facts  in  the  bill  to  support  it.  The 
Court  thought  the  plaintiffs  had  sufficiently  charged  and  proved 
the  fact  of  notice. 

The  Court  was  right  in  admitting  the  evidence ;   but  it  was 
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184^  wrong  in  holding  eyidence,  which  looking  at  the  chaiqge  in  the 

WUAwon  V.  ^^^  must  have  taken  the  defendant  bj  sorprise,  sufficient  without 

BuacHiuA.  further  inquiry  to  prove  the  fact  of  notice. 


Conclusion  5.  That  should  the  evidence  from  some  improper 
motive  have  been  purposely  kept  back,  the  Court  may  decline  to 
direct  any  inquiry. 

See  Conclusion  15,  post,  p.  532.  It  will  be  perceived  that  the 
principle  of  Conclusions  5  and  15  is  identical,  Conclusion  5  apply- 
ing to  evidence  in  general,  and  Conclusion  15  applying  to  written 
and  parol  declarations,  confessions,  acknowledgments,  and  admis- 
sions, and  to  conversations.  The  separation  of  two  conclusions, 
which  might  obviously  be  consolidated,  will  show  that  this 
summary  is  designed  to  be  practically  useful  and  not  scientific. 


This  ooDdnnoii  Conclusion  6.  That  evidence  of  facts  not  in  issue  is  inadmissible 
hM  its  ezcep-  -^must  be  rejected ;  such  evidence  would  be  inadmissible — would 
be  rejected  at  law. 

This  conclusion  will  be  found,  like  all  general  rules,  to  have  its- 
exceptions.  Were  it  not  so,  great  injustice  might  be  sometimes 
done.  Take  the  case  of  Strode  v.  Strode,  ante,  p.  510.  It  was 
in  vain  that  counsel  there  urged  that  the  proof  of  what  was  not 
in  issue  Is  idle.  That  the  proof  must  be  of  what  is  alleged. 
The  writer  has  inserted  Strode  v.  Strode,  under  Conclusion  4,  as 
a  case  to  be  avoided  as  erroneous.  It  was  erroneous,  not  because 
the  conveyance  to  the  defendant  from  the  plaintiff  was  not  rejected — 
at  the  present  day  there  is,  it  is  apprehended,  no  equity  judge, 
who  would  not  say  with  Lord  Nottingham,  that  he  would  not 
decree  an  inheritance  away  against  what  he  saw — but  it  was 
erroneous  because  the  bill  was  dismissed.  The  conveyance  from  the 
plaintiff  to  the  defendant  not  being  in  issue,  the  plaintiff  had,  in 
the  language  of  the  counsel,  been  prevented  from  cross-examining 
or  alleging  to  the  contrary,  as  if  he  had  a  re-conveyance,  release, 
or  Uie  like.     The  plaintiff  was  entitled  to  an  inquiry. 

Other  similar  cases  might  probably  be  found  in  which  the 
Court  has  thought  that  documentary  evidence  of  facts  of  a  certain 
kind  (facts,  for  instance,  which  being  established  render  further 
proceedings  unnecessary),  although  not  in  issue,  could  not  be 
rejected— must  be  admitted.  Such  evidence  could  not  be  treated 
as  altogether  inadmissible— could  not  be  altogether  rejected — 
without  doing  great  injustice.  Those  cases  are  properly  ex- 
ceptions to  the  present  conclusion. 
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The  ensuing  case  of  Matthew  v.  Hanbury,  2  Vera.  187,  is         ^^6- 
stated  in  recent  text  books  as  if  it  still  was  in  conformity  with  the  m'Mahon  o. 
rule  of  the  Court.     The  author  has  long  since  thought  it  a  case  Burchsll. 
"  carbone  notandum."     He  is  disposed,  borrowing  the  language  The  cases  of 
of  Fitzherbert,  J.  G.  P.  in  the  Year  Book,  to  say  to  the  student  jj^^bury^  ' 
*'  mettez  cest  cas  hors  de  vostre  liyres  car  il  n'est  ley  sans  doubte.'^  2  Yem.  187 ; 

According  to  Vernon,  the  plaintiff  as  executor  to  his  father  ^f^orniJn^ ^* 
brought  a  bill  to  be  relieved  against  certain  bonds  obtained  from  1  Eq.  Abr.  227. 
him  by  one  Frances  INIoore,  whilst  sole,  but  then  the  wife  of  the 
defendant  Hanbury.  The  bill  charged  that  those  bonds  were 
extorted  from  the  plaintiff's  father  by  threats  and  menaces,  and 
by  undue  means,  and  were  not  for  any  real  debt  or  other  good 
consideration.  But  upon  the  proofs  it  appeared  that  the  defend- 
ant Frances  was  a  common  harlot  (a),  and  that  the  plaintiff's 
father,  an  old  weak  man,  having  an  unlawful  conversation  with  her, 
was  prevailed  upon  to  enter  into  the  bonds  in  question.  It  was 
objected  by  the  defendant's  counsel  that  the  plaintiff  could  not  be 
relieved  upon  that  bill,  having  charged  only  that  the  bonds  were 
obtained  by  force  and  other  undue  means,  and  charged  not  any- 
thing in  particular  of  any  turpis  contractus,  and  so  had  not  made 
a  proper  case  upon  his  bill.  The  Court  said  the  defendant  by 
answer  having  sworn  the  bonds  were  entered  into  for  monies  lent, 
or  other  debts  owing  to  her,  that  sufficiently  put  the  matter  in 
issue,  and  gave  the  plaintiff  an  opportunity  to  prove  that  the 
bonds  were  entered  into  upon  the  account  of  an  unlawful  conver- 
sation between  the  testator  and  defendant,  and  not  for  monies  lent 
or  real  debts. 

There  is  a  case  before  Sir  Nathan  Wright,  against  which  the 
student  must  not  be  less  on  his  guard  than  against  the  preceding 
case. 

In  Hodgson  v.  Thornton,  1  Eq.  Ab.  227»  the  defendant  on 
presenting  the  plaintiff  to  a  living  took  a  bond  from  him  to 
resign,  and  after  put  it  in  suit  and  recovered  and  levied  98/.,  and 

(a)  When  the  writer  first  began  to  refer  to  this  case  of  Matthew 
to  keep  commons,  there  was  a  v.  Hanbury,  as  showing  the  word 
tradition  that  Sir  William  Jones  "harlot"  was  strictly  forensic, 
being  bantered  upon  his  explana-  But  the  anecda|e(it  lb  told  by  Miss 
tion  of  the  terms  in  which,  when  Hawkins  [daughter  of  Dr.  John- 
addressing  the  Court  for  the  first  son's  biographer,  Sir  John  Haw- 
time,  he  had  described  a  go-  kins]  in  her  Memoirs :  she  had  it 
verness : — "  It  was  with  the  great-  from  her  brother  [loquitur  H.  H .] ) 
est  regret  he  had  learned  he  was  would  not  be  a  whit  the  less 
understood  to  mean  to  say  that  amusing,  were  any  cognate  word 
Mrs.  was  a  harlot" — used  substituted. 
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the  plaintifTs  bill  was  for  relief.  The  defendant  did  not  by 
answer  pretend  any  misbehaviour,  yet  examined  to  several  mis* 
behaviours  ;  and  it  was  urged  that  these  depositions  could  not  be 
read  because  those  misbehaviours  were  not  in  issue ;  and  so  in- 
clined my  Lord  Keeper,  but  after  allowed  them  to  be  read,  and 
founded  his  decree  on  them  (a). 


(a)  Whaley  v.  Norton,  1  Vcm. 
483,  was  a  bill  to  be  relieved 
against  a  bond,  charging  that 
whereas  it  recited  the  money  to 
have  been  lent  and  paid  by  the 
defendant  to  the  plaintiff,  yet  that 
in  truth  the  money  never  was 
really  lent  or  paid.  The  defend* 
ant  by  her  answer  confessed  that 
the  money  was  not  lent  or  pud 
by  her,  and  that  it  was  never 
meant  or  intended  so  to  be ;  and 
that  it  was  the  mistake  of  the 
scrivener  in  making  the  security 
after  that  manner;  for  that  the 
money  thereby  intended  to  be 
secured  was  the  free  gift  of  the 
plaintiff  unto  the  defendant.  The 
report  says  that  the  truth  of  the 
case  was,  that  the  defendant  was 
for  some  time  kept  by  the  plaintiff, 
and  this  bond  was  given  her  upon 
that  account.  It  appears  to  have 
been  in  proof  that  the  defendant 
was  a  common  strumpet,  and  that 
she  commonly  dealt  and  practised 
after  that  sort ;  but  that  was  not 
charged  in  the  bill.  The  defend- 
ant's counsel  opposed  the  reading 
evidence  to  that  matter,  by  reason 
that  it  was  not  charged  by  the 
bill,  nor  in  issue  in  the  cause. 
Sir  John  Trevor  ^d,  that  as  the 
case  was  he  saw  no  ground  to 
relieve  the  plaintiff,  nothing  ap- 
pearing to  him  but  it  was  a  free 
and  voluntary  gift  without  any- 
thing of  turpis  contractus  :  and 
in  case  it  had  been  so,  yet  we 
know  that  Adam  was  punished 


though  tempted  by  Eve,  because 
he  would  be  tempted.*  But  if  it 
had  been  charged  in  the  bill  that 
the  defendant  was  a  common 
strumpet,  and  she  commonly  dealt 
and  practised  after  that  sort,  and 
used  to  draw  in  young  gentlemen, 
in  such  case  he  thought  it  reason* 
able  the  Court  should  relieve. 

In  Sidney  v.  Sidney,  3  P.  Will. 
269,  the  bill  was  filed  by  the  wife 
against  the  husband  for  a  per- 

*  The  same  quaint  saying  occurs  in 
a  MS.  case  also  decided  by  Sir  John 
Trevor,  of  which  the  author  has  a  note. 
Sir  John  Trevor  seems  to  ha?e  thought 
there  was  a  difference  between  the 
"arnica"  and  the  "merttriz."  He 
would  probably  have  declined  to  s«t'^ 
aside  a  bond  to  a  housekeeper,  for  what\' 
Vernon  somewhere  desigaatee  "  secret , 
service ;"  although  the  succeeding  pas- 
sage in  the  text  shows  he  thought  it 
reasonable  that  the  Court  should  re- 
lieve where  the  obligee  was  a  common 
strumpet,  and  dealing  and  practiaiog 
after  that  sort,  and  using  to  draw  in 
young  gentlemen.  Sir  John  Trevor 
probably  made  several  distinctions  on 
this  point,  as  in  the  MS.  case  alluded 
to  above  the  passage  from  the  Digest 
is  noticed  with  approbation,  "  quod 
meretrici  datur  repeti  non  potest." 
There  is  no  reason,  however,  to  think 
that  the  doctrine  held  by  Sir  John 
Trevor  was  inconsistent  with  the  sub- 
sequent decisions,  (with  the  ezeeption 
perhaps  of  two  or  three  of  recent  date, 
and  it  may  be  added  of  dubious  va- 
lidity,) as  notwidi«itanding  his  corrup- 
tion in  Parliament,  for  which  he  was 
expelled  the  House,  and  hb  licentious- 
ness, he  was  well  versed  in  the  law. 
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Conclusion  7.  Upon  evidence  of  facts  not  stated  in  the  pleadings,  1846. 

tio  issue  or  inquiry  ought  to  be  directed,  for  the  party  bringing  M'Mahon  «. 
forward  such  evidence.  BuRCHCLb. 


formance  of  marriage  articles. 
The  defendant  by  his  answer  set 
forth  that  the  plaintiff,  the  wife, 
had  withdrawn  herself  from  the 
husband;  that  she  had  lived  sepa- 
rately, and  very  much  misbehaved 
herself.  The  proofs  were  very 
strong  that  the  wife,  the  plaintiff, 
had  had  criminal  conversation* 
with  another  man.  It  was  ob- 
jected that  the  husband  had  not 
by  his  answer  put  the  matter  of 
adultery  in  issue;  it  being  only 
said  that  the  wife  had  withdrawn 
herself  from  her  husband,  lived 
separately,  and  very  much  mis- 
behaved herself;  dl  which  she 
might  do  and  not  be  guilty  of 
adultery;  since  there  might  be 
several  acts  of  misbehaviour  in  a 
wife  besides  that  of  adultery. 
Lord  Talbot  said  the  husband's 
accusation  of  the  wife  was  only 
general  and  uncertain,  amounting 
to  little  else  than  that  she  had 
withdrawn  herself  from  her  hus- 
band, lived  separately  from  him, 
and  very  much  misbehaved  her- 
self,— ^nothing  of  which  implied 
that  the  plaintiff  had  been  guilty 
of  adultery,  much  less  that  she 
had  eloped  from  him  and  gone 
away  with  an  adulterer.  With 
regard  to  the  evidence  of  the 
crime  in  the  wife,  there  seemed  to 
be  sufficient  to  convince  any  third 
person  that  she  was  not  innocent ; 
but  the  same  not  being  put  in 
issue  in  the  cause,  he  could  not 
judge  of  it. 

On  this  case  o(  Sidney  v.  Sidney, 
being  mentioned  on  a  subsequent 
occasion,  3  Swanst.    177,  Lord 


Talbot  said,  that  the  words  were 
so  uncertain  that  it  was  impossible 
to  imagine  what  kind  of  mis- 
behaviours they  might  be;  and  the 
Court  would  not  let  the  husband 
prove  adultery  because  it  was  not 
rightly  put  in  issue. 

In  the  argument  of  a  case,  9 
Mod.  342,  the  Attorney-General 
(Sir  Dudley  Ryder)  said,  that  the 
case  of  Sidney  v.  Sidney,  heard 
first  at  the  Rolls,  and  afterwards 
before  Lord  Talbot,  upon  an  ap- 
peal where  the  decree  of  the  Mas« 
ter  of  the  Rolls  was  affirmed,  was 
this :  Mrs.  Sidney  brought  a  bill 
against  her  husband  to  have  the 
benefit  of  some  marriage  articles* 
Mr.  Sidney  insisted  by  his  answer 
that  she  ought  not  to  have  what 
she  prayed,  because  of  her  mis* 
behaviour  and  misconduct  to-^ 
wards  him  as  a  wife ;  and  upon 
this  charge  Mr.  Sidney  gave  in 
evidence  acts  of  unchastity  with 
two  or  three  persons,  particularly 
the  being  tiunbled  down  a  Welsh 
mountain,  and  kissed,  &c.  And 
the  counsel  for  Mr.  Sidney,  in 
order  to  have  this  evidence  read^ 
argued  that  the  words  in  the  bill 
were  a  sufficient  impeachment  of 
Mrs.  Sidney's  chastity  and  put 
her  adultery  in  issue.  The  Master 
of  the  Rolls  after  great  consider- 
ation was  of  another  opinion,  and 
refused  the  evidence  to  be  read. 
Upon  this  there  was  an  appeal  to 
Lord  Talbot,  who  was  of  opinion 
the  words  were  too  general  to 
put  Mrs.  Sidney's  chastity  in 
issue.  Mr.  Attorney  said  he 
cited    the    case    from    memory 
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■nd  Baieh  y. 
Thicker,  ibid. 
40. 


Bevan  t.  Dike,  2  Ch.  Ca.  3,  appears  to  haye  been  a  bill  by 
the  plaintiff  and  his  wife,  alleging  that  the  wife  was  administratrix 
to  her  late  husband,  a  mortgagor,  the  owner  of  a  dye-house  and 
vessels,  against  the  defendant  the  mortgagee.  At  the  hearing  of 
the  cause  it  is  said  the  Court  could  not  reliere  the  plaintiff,  the 
wife,  the  administration  appearing  to  have  been  repealed.  The 
report  then  proceeds  thus  : — "  But  in  the  proof  it  appears  she 
(the  plantiff,  the  wife)  had  another  title  not  set  forth  in  the  bill. 


only,  and  was  not  sure  whether 
he  stated  the  very  words  of  the  bill. 

In  Clarke  v.  Turton,  11  Ves. 
240,  which  was  a  bill  by  a  devisee 
agaiust  the  heir  at  law,  an  objec- 
tion was  taken  by  the  defendant 
that  the  plaiotiff  was  proved  to  be 
an  alien  papist.  For  the  plaintiff 
it  was  answered  that  the  point, 
upon  which  the  objection  was 
taken,  was  not  in  issue.  Sir 
William  Grant,  as  the  fact  was 
not  in  issue,  would  not  permit 
the  depositions  to  be  read. 

In  Smith  v.  Clarke,  12  Ves.  477, 
which  was  a  bill  for  the  specific 
performance  of  a  contract  for  the 
sale  of  an  estate,  the  defence  was 
that  a  certain  person  was  em- 
ployed as  a  puffer.  This  was 
proved;  and  there  was  further 
evidence  that  the  auctioneer  de- 
clared that  there  were  no  in-bid- 
ders  present;  but  as  the  answer 
contained  no  allegation  of  that 
fact,  the  plaintiffs  objected  that  it 
could  not  be  received  in  evidence. 
Sir  William  Grant  said,  that  as 
this  declaration  by  the  auctioneer 
was  a  distinct  substantive  fact,  it 
could  not  be  received  in  evidence 
without  an  allegation  upon  the 
record. 

In  Blake  v.  Mamell,  2  Ba.  &  Be. 
47,  in  which  the  question  was 
whether  an  annuity  deed  was  made 
in  execution  of  a  power  of  ap- 


pointment, witnesses  spoke  to 
facts  not  put  in  issue  in  the  cause, 
.in  order  to  show  that  the  transac- 
tion of  the  annuity  deed  was  a 
fraudulent  transaction.  Lord  Man- 
ners said,  that  as  to  the  attempt  to 
impeach  the  appointment  [annuity 
deed]  upon  the  ground  of  fraud, 
undoubtedly  that  as  a  question  of 
fact  might  be  proved,  and  the  cir- 
cumstances established  by  parol 
evidence ;  but  in  that  case  it  was 
not  put  in  issue  on  the  record, 
and  therefore  the  evidence  to  that 
extent  must  be  rejected. 

In  Williams  v.  Llewellyn,  3 
Yo.  &  J.  68,  the  bill  was  to  im- 
peach a  sale  and  conveyance  on 
the  groimd  of  fraud.  At  the 
hearing  it  was  proposed  for  the 
plaintiff  to  show  that  at  the  time 
of  the  purchase  the  defendant  was 
and  acted  as  the  attorney  and 
solicitor  of  the  plaintiff,  and  had 
taken  advantage  of  that  character 
to  impose  on  the  plaintiff.  For 
the  defendant  it  was  objected  to 
such  evidence  being  read,  on  the 
ground  that  it  tended  to  prove  a 
fact  not  put  in  issue  by  the  plead- 
ing 8.  Sir  William  Alexander  said 
the  bill  did  not  allege  that  the  de- 
fendant was  the  attorney  or  solici- 
tor at  the  time  of  the  purchase ; 
and  the  defendant  had  therefore 
no  opportunity  of  showing  or  af- 
firming that  the  relation,  if  it  ever 
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hor  put  in  the  issue^  viz.  that  the  mortgagor,  before  witness,  gave         1B46. 

25.  6d.  to  the  heir,  and  declared  that  the  plaintifF  should  sell  the  m'Mahon  «. 

house,  pay  the  mortgage,  and  with  the  house  and  trade  of  dyeing  Bubchbll. 

maintain  herself  and  children,  so  that  it  was  a  parol  declaration  of 

a  trust.    Objection.     It  is  not  alleged,  nor  in  issue,  therefore,  &c. 

— Chancellor  (Lord  Nottingham)  :  Where  I  see  right  I  will  haTe 

it  tried  ere  I  decree  against  it ;  and  it  is  no  inconvenience ;  for 

the  inconvenience  is  because  the  other  side  cannot  examine  to 

what  is  not  alleged ;  but  at  the  trial  he  may  ;  and  so  directed  a 

trial  on  that  point." 

It  will  be  noticed  that  the  difficulties,  that  this  case  presents  to 
the  practitioner,  do  not  affect  the  point,  which  occasioned  its  intro« 
dnction  in  this  place.  If  the  dye-house  was  freehold,  there  must, 
it  is  apprehended,  even  as  far  back  as  the  reign  of  Charles  II.« 
have  been  some  special  circumstances  to  enable  the  plaintiff,  the 
wife,  to  sustain  a  suit  to  redeem  in  the  character  of  administratrix 
only ;  and  if  the  dye-house  was  leasehold  the  payment  of  2s.  6d. 
to  the  heir  and  parol  declaration  of  trust,  do  not  seem  very  intel- 
ligible. The  vessels  were  probably  fixtures ;  but  if  they  were  not, 
the  case  still  remains  almost  as  obscure.  By  the  Statute  of  Frauds 
and  Perjuries,  29  Car.  II.  c.  3,  sect.  7>  all  declarations  of  trust 
after  24th  June,  1677 »  must  be  in  writing.  Bevan  v.  Di^e  was 
heard  by  Lord  Nottingham,  27th  November,  1679.  The  parol 
declaration  upon  which  the  trial  was  directed  must  have  been 
prior  to  24th  June,  1677.  If  the  writer's  memory  be  not  incor- 
rect, it  was  held  soon  after  the  statute  passed  that  it  extends  to 
leasehold. 

In  the  present  day  such  a  bill — supposing  proof  of  a  declaration 
of  trust  in  writing — of  a  title  to  redeem  different  from  that  stated 
in  the  bill — to  turn  up — would,  it  is  apprehended,  be  dismissed 
with  costs,  but  without  prejudice  to  the  filing  of  a  new  bill. 

In  Balch  v.  Tucker,  2  Ca.  Ch.  40,  there  was  an  agreement  under 
seal  between  the  plaintiff  and  his  wife  prior  to  the  marriage,  by 
which,  in  an  event  which  occurred,  the  plaintiff  was  to  become 
entitled  to  a  real  estate.  The  wife  being  dead,  the  bill  was 
brought  against  her  heir  for  the  specific  performance  of  this 
agreement.     The  defendant  by  his  answer  positively  denied  the 

existed  had  been  determined.    He  that  evidence  could  not  be  read 

thought  for  that  reason  that  the  even  on  behalf  of  an  infant  as  to 

evidence  could  not  be  received.  facts  not  stated  in  the  bill,  unless 

In  Powys  V.  Mansfield,  6  Sim.  they  were  put  in  issue  by  his 

6G5,  the  Vice-Chancellor   ruled  answer. 
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18^6'  agreement.  The  cause  went  to  proof  and  hearing.  The  plaintilT 
M'Mahon  r.  proves  the  agreement  fully.  The  defendant  examined  one  witness 
Bc&cHELL.  to  prove  that  the  morning  before  the  marriage  the  wife  was 
troubled  and  wept,  and  declared  to  him  that  the  reason  of  it  was 
that  she  would  not  many  unless  a  writing,  which  she  had  made 
to  her  husband,  might  be  delivered  to  her  again ;  whereupon  a 
writing  was  delivered  to  him,  and  he  delivered  it  to  the  wife,  the 
husband  saying  she  should  have  anything,  so  she  would  marry 
him.  The  Court  directed  a  trial  upon  this  point  only,  namely, 
whether  the  agreement  was  waived.  A  trial  was  had,  and  it  was 
found  for  the  defendant  that  the  agreement  was  waived.  The 
plaintiff  moved  for  a  new  trial,  which  was  denied  ;  and  there  was 
an  order  to  dismiss  the  bill.  The  plaintiff  moved  again  for  a  new 
trial,  or  that  the  cause  might  be  re-heard.  The  reporter  says, 
"  I  offered  it  to  the  Court," — that  the  direction  for  ft  trial  at  first 
was  hard  upon  us.  The  question  only  upon  bill  and  answer  was 
agreement  or  not.  Nothing  in  issue,  whether  the  agreement  was 
discharged ;  for  that  was  quite  contrary  to  the  issue ;  and  if  the 
witness  swore  never  so  false,  he  was  not  perjured;  and  it  was  im- 
possible for  the  plaintiff  to  disprove  the  allegation  of  a  defendant, 
which  the  defendant  never  alleged ;  and  it  seemed  a  piece  of  arti- 
fice to  make  that  a  defence,  of  which  the  Court  could  never  give 
judgment  (when  a  thing  was  not  alleged) .  The  Court  must  judge 
secundum  allegata  et  probata.  That  if  the  deed  itself  had  been 
delivered  up,  yet  it  was  no  discharge  in  law  except  it  had  been 
cancelled.  That  it  could  amount  to  no  more,  than  that  the  wife 
desired  to  have  it  in  her  power  to  destroy  the  deed,  which  she 
never  did. — The  reporter  concludes  by  stating,  the  Court  said  we 
came  too  late,  and  would  do  nothing  in  the  motion. 

The  reader  will  notice  that  the  author  of  the  Reports,  called 
"  Cases  in  Chancery,"  was  counsel  both  in  Strode  v.  Strode.-r 
"The  plaintiff's  counsel,  myself  and  others,"  ante,  page  510,  and 
in  Batch  v.  Twc^er,— "  I  offered  it  to  the  Court."  The  name  of 
the  author  is,  it  is  believed,  unknown,  but  he  is  said  to  have  been 
"  for  many  years  a  practiser  of  the  first  rank  in  the  Court  (a)." 
Lord  Redesdale  has  said  that  the  Chancery  Cases  are  very 
incorrect,  and  Lord  Manners  has  said  the  book  is  one  of  very 
doubtful  authority.  However  incorrect  the  Chancery  Cases  may 
be,  and  however  doubtful  the  authority  of  the  book  may  have 
been,  the  author  seems  at  any  rate  to  have  had  an  accurate  notion 

(a)  See  the  Dedication  to  Sir  Nathan  Wright,  prefixed  to  the  Second 
Part  of  Cases  in  Chancery. 
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of  one  o£  the  fundamental  rules  of  pleading.    The  question^  he         1845. 
says,  upon  bill  and  answer  only  was  agreement  or  not.     There  was  m^m^hon  v 
nothing  in  issue  whether  the  agreement  was  discharged.     It  was  BuacHSLu 
impossible  for  the  plaintiff  to  disprove  the  allegation  of  a  de- 
fendant, which  the  defendant  neyer  alleged.     The  Court  must 
judge  secundum  allegata  et  probata. — Not  taking  into  considera- 
tion the  other  objection  raised  in  the  argument,  that  if  the  deed 
itself  had  been  deliyered  up,  yet  it  was  no  discharge  in  law  except 
it  had  been  cancelled ;  that  it  could  amount  to  no  more  than 
that  the  wife  desired  to  have  it  in  her  power  to  destroy  the  deed, 
which  she  never  did  ; — it  is  plain  that  the  question  upon  the  bill 
and  answer  being  agreement  or  not,  and  there  being  no  question 
of  waiver,  the  directing  of  an  issue  upon  the  point,  whether  the 
agreement  was  waived,  was  a  mistake  (a). 


(a)  There  are  two  matters  in 
the  report  of  this  case  of  Balch  v. 
Tucker,  not  undeserving  of  the 
attention  of  the  student  desirous 
to  trace  the  progress  of  equity 
procedure.  First,  the  application 
for  re-hearing  was  by  motion. 
This  matter  would  lead  the  writer 
too  far  for  the  present  note: 
it  shall  be  treated  another  time. — 
Next,  the  Court  said  that  the 
plaintiff  came  too  late.  There 
can  be  no  doubt  that  the  Court 
meant  that  the  application  for  re- 
hearing came  too  late,  it  coming 
after  the  trial  of  the  issue  and  an 
unsuccessful  motion  for  a  new 
trial.  Balch  v.  Tucker  is  there- 
fore an  authority  for  the  conclu- 
sion mentioned  ante,  page  364, 
and  which  the  writer  there  states 
he  believes  to  be  at  variance  with 
the  impression  of  most  of  those 
practitioners  who  have  the  longest 
experience,  that  after  the  trial  of 
an  issue  there  can  be  no  appeal 
from  the  decree  directing  the  issue 
to  be  tried. 


In  the  search  for  cases  illus- 


trative of  the  general  rule  that  a 
party  does  not  lose  the  right  of 
appeal  by  acting  upon  an  order — 
ante,  page  358  to  365— the  fol- 
lowing by  no  means  unimportant 
authority  escaped  the  author's  at- 
tention. 

In  Copland  v.  Toulmin,  West, 
164 ;  S.  C.  7  CI.  &  Fin.  349,  the 
decree  was  made  by  the  Court  of 
Exchequer  in  June,  18  28,  referring 
it  to  the  Master  to  make  certain 
inquiries.  I  n  May  1 8  30,  the  Mas- 
ter made  a  separate  report  as  to 
one  subject  of  inquiry,  and  ex- 
ceptions taken  by  the  plaintiff  to 
that  report  were  overruled  by 
the  Court:  but  the  House  of 
Lords  in  May,  1834,  reversed  that 
order  of  the  Court  of  Exchequer, 
and  the  exceptions  of  the  plaintiff 
became  thereby  allowed.  In  July, 
1835,  the  Master  made  another 
separate  report  as  to  another  sub- 
ject of  inquiry,  and  the  plaintiff 
took  exceptions  to  that  report  and 
the  Court  allowed  those  excep- 
tions. In  February,  1836,  the 
Master  made  another  separate  re- 
port and  the  plaintiff  took  excep- 
tions, which  were  allowed  by  the 
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M'Mahon  tf, 

BURCHELL. 

Question  as  to 
an  issue  or  in- 
quiry being 
directed,  upon 
eyidence  of 
facts  not  stated 
inthepleadings, 
against  the 
party  bringing 
forward  such 
evidence. 


It  is  obvious  that  there  would  be  great  difference  betwemi 
directing,  upon  eyidence  of  facts  not  stated  in  the  pleadings, 
the  issue  or  inquiry  for — and  directing  the  issue  or  inquiry 
against — the  party  briuging  forward  such  evidence.  The  know- 
ledge of.  important  facts  not  stated  in  the  pleadings,  is  often 
confined  to  the  party  bringing  forward  the  evidence  of  such  facts 
and  his  witnesses.  If  such  facts  are  adverse  to  the  party 
bringing  forward  the  evidence  of  them,  the  disclosure  of  them 
would  be  generally  owing  to  inadvertence,  or  to  one  of  those 
accidents  by  which  justice  is  sometimes  promoted.  Now, 
assuming  that  the  facts  if  established  would  materially  influence 
the  decision  of  the  Court,  although  no  issue  or  inquiry  could  be 


Chief  Baron  in  December,  1836. 
After  these  proceedings  the  de- 
fendant appealed  to  the  House  of 
Lords  from  the  decree  of  June, 
1828.  Lord  Cottenham  said  that 
nine  years  and  a  half  after  the 
decree  was  made  directing  in- 
quiries, and  merely  directing  in- 
quiries, the  defendant  had  thought 
it  expedient  to  appeal  against  the 
decree.  That  it  might  be  un- 
doubtedly true  that  a  decree 
ought  not  to  contain  an  inquiry, 
and  that  there  was  either  no 
ground  for  the  inquiry,  or  that 
some  other  mode  of  inquiry  ought 
to  be  adopted.  Tliat  if  that  were 
so,  it  would,  however,  require  a 
very  strong  case,  after  all  the  ob- 
jects of  the  inquiry  had  been  ex- 
hausted, and  when  the  decree  ad- 
judicated no  right,  established  no 
fact,  but  merely  was  an  act  of  the 
Court,  by  which  the  Court  de- 
sired that  further  information 
might  be  obtained, — it  would  re- 
quire a  strong  case  to  induce  their 
Lordships  to  reverse  a  decree 
merely  for  the  purpose  of  ascer- 
taining a  fact,  in  order  to  enable 
the  Court  with  more  certadnty  to 
adjudicate  between  the  parties. 
That,  as  he  had  stated,  the  party 
then  appealing  having  exhausted 


both  subject-matters,  and  the  in- 
quiry having  failed  him  in  both,  he 
then  complained  of  the  Court 
having  inquired  into  those  facts 
at  all.  He  thought  that  that  ex- 
treme case  did  not  occur  there,  in 
which  their  Lordships  would  be 
disposed  to  disturb  a  decree 
merely  directing  inquiries,  after 
the  lapse  of  time  which  had  taken 
place,  and  after  the  result  of  the 
inquiries  was  contradictory  to  the 
case  set  up  by  the  party.  Even 
if  it  were  not  for  the  length  of 
time,  and  if  their  Lordships  were 
called  upon  to  express  an  opinion 
upon  the  original  decree  imme- 
diately after  it  had  been  pro- 
nounced, he  should  have  said 
that  it  was  a  case  of  that  kind  in 
which  it  was  the  duty  of  the 
Court  to  inquire  into  the  facts. 
The  defendant  having  set  up 
defence,  both  parties  were  entitlea 
to  call  upon  the  Court  to  ascertain 
by  inquiry  the  nature  of  that  de- 
fence so  set  up ;  and  that  defence 
depending  on  certain  facts,  it  was 
not  possible  without  inquiry  to 
come  to  any  satisfactory  conclu- 
sion upon  the  facts  so  stated.  It 
was  matter,  therefore,  of  course 
for  the  Court  to  adopt  one  or 
other  mode  of  ascertaining  the 
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directed  for  the  party  bringing  forward  evidence  of  such  facts,         1846. 
and  omitting  to  state  the  facts  themselves  by  his  bill  or  answer,  m'Mahon  i 
yet  is  it  not  possible  that  cases  may  arise  in  which  it  may  Bubchbll. 
be  a  question,  whether  an  issue  or  inquiry  should  not  be  directed 
upon  evidence  of  facts  not  stated  in  the  pleadings,  against  the 
party  bringing  forward  such  evidence  ? 

The  ensuing  are  the  only  two  cases  with  which  the  author 
is  acquainted,  that  have  any  relation  to  the  question.  The  hght 
is  but  faint  which  they  throw  upon  it. 

In  Hill  V.  Filkin,  ante,  page  428,  Anne  Stevenson  by  her  will 
devised  her  real  estate  to  Fnmces  Filkin,  upon  her  marrying  with 
the  consent  of  trustees,  and  if  she  married  without  such  consent 
then  to  John  HiU.  John  Hill  filed  his  bill  claiming  the  real 
estate,  on  the  ground  that  Frances  Filkin  had  married  without 


facts  which  were  not  at  that  mo- 
ment before  it  in  such  a  way  as 
to  enable  it  to  dispose  of  the  case; 
it  might  have  directed  an  Issue, 
and  that  was  one  of  the  argu- 
ments. The  Court  was,  no  doubt, 
quite  competent  to  direct  an  in- 
quiry. But  the  Court  directed 
an  inquiry,  and  no  complaint  was 
made  of  the  inquiry  so  directed 
until  after  all  the  sabject-matter 
was  exhausted,  and  the  party  then 
complaining  had  fuled  to  estab- 
lish the  facts  in  his  favour.  He 
thought  that  House  would  not 
listen  to  complaints  brought  under 
the  circumstances  of  that  case, 
against  a  decree  merely  directing 
an  inquiry.  After  all  that  had 
taken  place  he  thought  the  in- 
quiry itself  perfectly  proper ;  and 
upon  both  grounds,  therefore,  he 
thought  the  appeal  against  the 
original  decree  had  no  foundation 
to  rest  upon,  and  must  be,  there- 
fore, dismissed. 


Since  the  foregoing  part  of  this 
note  was  written  a  case  has  come 
before  the  Lord  Chancellor,  which 


afibrds  a  solution  of  the  question 
whether  after  the  trial  of  an  issue 
there  can  be  no  appeal  from  the 
decree  directing  the  issue  to  be 
tried  (see  before,  page  364).  It  is 
Butlin  y.  Masters, 

In  this  case  of  Butlin  v.  Mas- 
tars,  one  of  the  Vice-Chancellors 
by  his  decree  dated  April,  1846, 
directed  the  trial  of  certain  issues. 
The  issues  were  tried  at  the  sum- 
mer assizes,  1846,  and  found  in 
favour  of  the  plaintiff.  In  Febru- 
ary, 1847,  the  defendant  moved 
for  a  new  trial  of  the  issues,  and 
the  motion  being  unsuccessful  he, 
in  March,  1847,  presented  his 
petition  of  appeal  from  the  decree 
of  April,  1846,  which  had  directed 
the  trial  of  the  issues.  The  ap- 
peal came  on  to  be  heard  before 
the  Lord  Chancellor  in  July,. 
1847,  when  it  was  objected  on 
the  part  of  the  respondent,  the 
plaintiff,  that  the  appeal  ought 
not  tobeentertained,the  appellant, 
the  defendant,  not  coming  until 
he  had  taken  the  chance  of  the 
trial  of  the  issues  and  had  failed 
in  a  motion  for  a  new  trial.  The 
Lord  Chancellor— after  alluding 


J9if//m  V. 
Masten. 
Appeal  from 
decree  direct, 
ing  issnefl  after 
the  issues  had 
been  tried,  and 
motion  for  a 
new  trial  had 
been  refused. 
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1846.        ocm4ent.    Tbe  FilUns  filed  tbeir  bill  to  ha^  the  tfofta  of  Amt 


M'MAHOIf  ». 


^^^  w  Steyenioii's  will  executed^  and  tbe  real  estate  ooiiTeyed*  It 
BvwkowwJ'  appeared  by  the  anaww  of  the  Filldns,  and  also  If  the  depoi* 
ritiona  of  witnessee  evunined  on  their  behalf,  that  Fianeea  Filkin 
was  educated  in  tbe  popish  religion.  John  Hill  was  the  heir  at 
law  of  Anne  Stevenson,  and  in  ease  Frances  Filkin  at  oertain  timaa 
professed  that  religion,  John  Hill  as  such  heir  was  entitled  to 
theestate.  IiordMacclesfield«  by  his  decree  made  in  both  esnses, 
directed  an  issue  to  try  whether  Frances  Filkin  was  at  obtain 
times  a  person  professing  the  popish  religion.  From  this  decree 
the  Filkins  appealed  to  the  House  of  Lords.  It  was  said 
for  the  Filkins,  that  by  the  pleadings  no  other  title  was  set 
up  by  John  Hill  to  the  real  estate,  except  the  forftitnre  by 
reason  of  Frances  Filkin's  marrying  without  consent.  It  was 
said  for  John  Hill,  that  it  appearing  by  the  answer  of  the 
Filkins,  and  by  the  depositions  of  witnesses  examined  on  their 
behalf,  that  Frances  Filkin  was  educated  in  the  popish  religion, 
and  it  not  appearing  with  sufficient  certainty  whether  she  pro- 
fessed tbe  popish  religion  or  not  at  oertain  times,  nor  oon« 
sequently  whether  she  was  a  person  capable  of  taking  under  Anne 
Stevenson's  will,  it  was  necessary  that  that  should  be  aaoertained 
before  the  Filkins  could  be  entitled  to  any  decree  in  their  &Tonr, 
The  House  of  Lords  reversed  Lord  Macclesfield's  decree  directing 
the  issue. 

Will  it  be  safe  to  conclude  from  the  drcumstance  of  the  House 
of  Lords  having  reversed  the  decree  of  Lord  Macclesfield  directing 
the  issue,  that  cases  may  not  arise  in  which  it  may  be  a  question, 
whether  an  issue  or  inquiry  should  not  be  directed  upon  evidence 
of  facts,  not  stated  in  the  pleadings,  against  the  party  bringing 
forward  such  evidence  7  An  examination  of  the  proceedings  in 
Hill  V.  Filkin  will  show  that  the  House  of  Lords  gave  to  John 
Hill  an  opportunity  (although  in  a  singular  mode)  of  putting 

to  tiie  language  ascribed  to  Lord  a  motion  for  a  new  trial  has  besa 

Hdon,  Jacob,  621  [tee  the  case  refilled,  then  from  a  decrse  direct- 

of  De  Tbttet  ▼.  Bordmune,  in  ing  inquiries  before  the  Master 

which  that  language  ia  aupposed  afUr  the  Master  has  made  hie  rs« 

to  have  oeeorred,  atated   ante,  port  and  after  exceptions  to  that 

page  361,  from  the  author's  MS.  report  have  been  disallowed  — 

notea],  end  after  observing  that  overruled   tbe   objection.      The 

there  aeemed  no  greater  ineon-  appeal  was  then  heard  and  the 

venience  in  permitting  en  appeal  decree  directing  the  iaeaee  was 

from  a  decree  directing  an  issue  reversed.      Builm   v.    Mtutertf 

after  the  issue  has  been  tried  and  L.  C.  July,  1847. 
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In  ipme  ibe  fiiet  wbetfier  Frmioes  fSim  was  a  penoii  piofeasbg       1M6. 
Oopopiab  religion.  m^mIS^ 

In  Bmneti  y.  iVi9afo»  Wigbtwick,  334«  the  bill  waa  by  a  xector  for  Bu&chbu^ 
tithes.  Tha  answer  daimed  exemption  from  all  payment  except 
a  certain  modus.  The  defendants  failed  in  making  ont  a  modus, 
bat  smne  of  the  plaintifiP's  proofii  fnnusheds  as  the  defendants 
oontendad,  some  ground  for  saying  that  a  composition  real 
existed :  and  upon  that  eiidenee,  produced  by  the  plaintiff 
himself^  the  defendants  contended  that  an  issue  ought  to  be 
directed  to  try  the  real  composition.  For  the  defendants  it  was 
said  that  it  might  be  perhaps  argoed  that  they  sbonld  not  be 
permitted  to  go  into  another  defence  besides  that  upon  record, 
and  that  upon  their  answer  they  could  not  then  set  up  a 
oraspoeition  real.  That  they  had  set  up  a  modus  it  was  true, 
but  tiie  plaintiff  had  rebutted  that  by  showing  the  payment 
to  be  a  composition  real.  That  nnder  such  circonistances  the 
Ck>urt  could  not  decree  an  account,  and  the  plaintiff  therefore 
must  dther  hare  his  bill  dismissed  or  consent  to  an  issue. 
For  the  plaintiff  it  was  said  that  it  had  been  argoed  for  the 
defendants,  that  it  was  competent  to  them  to  set  up  a  new 
defence  arising  out  of  the  cYidence  of  the  plaintiff.  That  it 
was  dear  that  upon  those  pleadings  the  defendants  could  not 
set  up  a  composition  real.  The  substance  of  the  defence  ought 
to  have  heen  laid  in  the  answer. 

Mr.  Baron  Wood  said  it  was  to  be  considered,  whetheTt  under 
the  peculiar  circumstances  of  the  case,  the  Court  ought  not 
to  direct  an  issue  as  to  the  real  composition.  The  defence  set 
up  by  the  answer  was  that  of  an  immemorial  payment,  which 
would  not  of  itself  warrant  a  difierent  issue.  But  it  was  said  that 
the  plaintiff's  own  proofs  had  furnished  the  Court  with  grounds  for 
saying  that  a  composition  real  existed,  end  that  where  that  was  the 
case  the  Court  might  direct  an  issue  to  try  such  a  composition*  The 
defendants  said  that  upon  the  evidence  produced  by  the  plaintiff 
himself,  an  issue  ought  to  be  directed  to  try  the  real  composition, 
though  they  admitted  that,  upon  the  case  set  out  in  their  own 
pleadings,  tiie  Court  could  not  direct  such  an  issue.  Now  the 
prindple  to  be  deduced  from  the  cases  appeared  to  him  to  be, 
that  although  the  defendant  failed  in  his  defence,  yet  if  the 
phuntiff  himself  showed  that  he  was  not  entitled  to  the  thing  he 
sought  to  recover,  he  should  not  recover.  If  the  case  was  dear, 
then  tiie  Court  would  dismiss  his  bill  at  once,  but  if  doubtful  the 
Court  would  send  it  to  an  issue.  The  same  prindple  prevailed 
in  courts  of  law,  for  although  the  defence  was  bad  in  point  of 
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1846.         law,  if  the  Court  saw  upon  the  whole  record  that  the  plaiatifiF 
M'Mahonv      ^^  ^'^^  entitled  to  recover,  judgment  must  he  given  against 
BuacHxix*       him.    He  thought,  therefore,  that  the  Court  ought  to  direct 
an  issue  to  try,  whether  the  money  payment  was  a  real  com- 
position or  not. 

Mr.  Baron  Graham  said,  that  with  regard  to  the  defence 
originaUy  set  up,  it  was  perfectly  dear  from  the  course  which 
the  cause  had  taken  in  argument,  that  the  original  defence  as 
set  out  upon  the  record,  must  he  considered  as  totally  abandoned. 
But  then  it  was  contended  on  the  part  of  the  defendants,  that 
the  depositions,  read  by  the  plaintiff  for  the  purpose  of  negativing 
the  immemoriality  of  the  payment,  showed  a  baigain  or  agree- 
ment, which  might  be  presumed  to  have  all  the  requisites  of 
a  composition  real;  that  the  plaintiff  had  defeated  his  own 
claim  by  showing  a  bargain  and  an  agreement  of  that  kind: 
and  it  was  said  that  the  Court  ought  to  direct,  that  it  should 
go  to  a  jury  to  ascertain,  whether  a  composition  real  did  or 
did  not  exist.  That  was  the  substance  of  the  argument,  and 
upon  that  argument  the  question  was,  whether  the  Court  was 
compelled  from  the  accidental  disclosure  of  those  circumstances, 
and  from  that  alone,  to  direct  the  inquiry:  because  unquestionably 
the  defence  of  a  prescription  in  modus  decimandi  was  essentially 
different  from  the  defence  of  a  composition  real.  But  in  the 
consideration  of  the  effect  of  the  accidental  iutroduction  of  that 
circumstance,  it  ought  to  be  rccoUected  that  the  fact  of  the 
existence  of  any  agreement  at  the  necessary  period  [prior  to  the 
disabling  statute,  13  Eliz.]  was  not  proved.  It  was  a  merc 
hearsay  of  a  fact,  and  not  only  that,  but  therc  was  no  precise 
date,  except  that  one  witness  beUeved  that  it  was  150  years  ago : 
one  or  two  old  witnesses  saying  that  they  had  heard  it  was  only 
100  years  ago ;  nor  was  it  stated  in  those  depositions  whether 
that  agreement  was  in  writing,  or  between  what  parties.  That 
at  all  events,  taking  the  defence  there  put  upon  the  ground  of  an 
immemorial  payment,  it  would  be  inconsistent  with  justice  for 
the  Court  to  direct  an  inquiry  upon  a  mode  of  defence  wbich  the 
party  did  not  swear  to,  and  to  direct  an  issue  without  the 
slightest  shadow  of  legal  evidence  being  brought  before  it. 

Chief  Baron  Macdonald  said  that  it  struck  him,  when  the  idea 
of  the  possibility  of  a  composition  real  first  sprung  up,  whether  it 
was  possible  that  the  Court  could  direct  an  issue  to  determine  a 
point,  which  was  not  in  issue  between  the  parties.  How  was  that 
possible?  Therc  never  was  known  an  instance  of  such  a  thing 
being  done.    The  ground  set  up  by  the  defence  was  clearly  and 
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distinctly  a  modus  well  and  fully  described  as  a  prescriptive  pay-  1846. 
ment.  If  that  fidled^  therefore,  and  there  was  no  ground  for  en-  m*Mahon» 
tertidning  a  notion  of  composition  real«  there  was  an  end  of  the  Buacauj.. ' 
case.  Then  it  was  argued  by  analogy  with  cases  that  had  been 
cited,  that  upon  the  plaintiff's  own  evidence  there  should  be  an 
issue  directed  to  try  the  question.  Now  where  the  defendant  was 
endeayouring  to  prove  a  modus,  and  the  evidence  for  the  plaintiff 
went  to  a  composition  real,  the  plaintiff  certainly  could  not  entitle 
faimselfto  a  decree.  But  the  case  was  very  different  where  a  plaintiff 
proved  not  even  a  composition  real,  but  merely  that  an  agreement 
had  taken  place  between  the  rector  and  the  owners  of  the  land 
[nothing  said  of  the  ordinary  and  patron] ;  and  which  fact  was 
rendered  uncertain  by  the  excessive  lameness  of  the  evidence,  and 
where  there  was  not  even  an  assertion  of  the  agreement  set  up  in 
the  answer.  That  upon  the  pleadings  in  that  case  it  did  not 
appear  to  him,  that  there  was  even  evidence  of  a  private  agreement 
between  the  owners  and  the  rector.  The  rector  rested  his  claim 
upon  his  common  law  right,  which  must  prevail.  The  occupiers 
set  up  a  modus  having  all  the  qualities  of  a  strict  modus,  and  the 
answer  gave  no  reason  to  suppose  that  a  composition  real  would 
be  insisted  upon ;  and  that,  which  was  insisted  upon  as  a  modus, 
was  but  a  private  agreement,  which  could  not  bind  the  successor 
of  the  rector,  who  was  no  party  to  that  agreement.  The  defend- 
ants had  failed  in  proving  a  prescriptive  payment,  and  there  was 
no  evidence  to  show  a  real  composition  between  proper  parties. 
The  Court  had,  indeed,  no  evidence  upon  that  point  but  a  mere  sur- 
mise started  by  counsel  at  the  bar, — ^the  surmise  of  the  possibility 
of  a  composition  real ;  when  the  very  description  of  that  trans- 
action was,  that  it  was  no  composition  real,  but  an  agreement 
between  two  parties  only.  In  that  case  the  parties,  if  they  had 
pleased,  might  have  filed  a  bill  to  establish  a  composition  real. 
They  might  to-monrow  file  a  biU  to  establish  a  composition  real, 
and  then  would  be  the  proper  time  for  the  Court  to  judge  of  an 
issue ;  but  at  present  nothing  had  appeared  upon  the  record  to  prove 
a  composition  real,  and  the  littie  that  did  appear  in  the  course  of 
the  cause,  was  relative  to  a  mere  private  agreement.  He  was 
therefore  of  opinion — ^and  Mr.  Baron  Thomson,  whom  he  had  con- 
sulted, agreed  with  him — ^that  there  should  be  a  decree  for  the 
plaintiff. 

It  will  be  observed  that  Baron  Graham  said  the  plaintiff's 
evidence  was  mere  hearsay :  that  it  was  not  stated  in  the  depo- 
sitions whether  the  agreement  was  in  writing  or  between  what 
parties ;  that  there  was  not  the  slightest  shadow  of  legal  evidence : 
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1846.  and  Chief  Baron  Macdonald  stated  the  evidence  to  be  eicetoitelf 
m<Mahom  r. '  ^^®  •  ^^^  ^^^^  ^^  ^^  ®^^  etidence  of  a  private  agreement 
BvncuMLU  *  between  the  owners  and  the  rector :  that  there  was  no  evidence 
npon  the  point  of  a  real  composition  between  proper  parties :  that 
it  was  a  mere  surmise  started  by  connsel  at  the  bar  of  a  eoinpo^ 
rftion  real,  when  the  very  description  of  the  transaction  was,  that  it 
was  no  composition  reid,  but  an  agreement  betweeii  two  parties 
only. 

Now  supposing  that  the  plaintiff's  own  evidence  instead  of 
bemg  mere  hearsay  and  statmg  no  agreement  in  writing-^exce8*> 
sively  lame-Hi  mere  surmise — ^had  been  documentary  ftnd  such 
as  to  leave  Uttle  doubt  that  the  payment,  although  not  as  the  de- 
fendants by  their  answer  stated  a  modus,  yet  was  a  composition 
real,  must  not  an  issue  have  been  directed,  unless,  indeed^  the  plain- 
tiff had  preferred  to  have  his  bill  dismissed? 


Conclusion  8.  That  the  principal  point  in  issue  being  a  fact  and 
not  a  conclusion  of  law,  evidence  of  facts  tending  to  prove  the 
principal  point  is  admissible,  although  such  facts  are  not  stated 
in  the  bill  or  answer. 

In  the  argument  of  Wheeler  v.  Trotter,  stated  below,  it  was  said 
that  in  Sidney  v.  Sidney,  ante,  page  514  in  the  note,  it  was  agreed 
that  if  it  had  been  said  generally  that  the  wife  had  been  guilty  of 
adultery,  the  husband  might  have  been  permitted  to  prove  aiqr 
particular  acts  of  adultery,  though  not  aU^d  in  the  answer  i 
and  Lord  Talbot  in  giving  judgment  said  that  if  it  had  been 
alleged  by  the  answer  that  the  wife  had  been  guilty  of  adultery, 
then  she  would  have  had  a  sufficient  opportunity  of  defending 
herself  even  as  to  particular  adulteries.   See  3  Swan.  1  ?6  and  177 • 


Conclusion  9.  That  in  cases  of  this  kind  the  Oonrt  rarely^  if  ever, 
acts  upon  the  evidence,  except  to  difeot  an  issue^  or  submit  tb« 
point  to  some  other  mode  of  inquiry. 

In  Wheeler  v.  Trotter ^  B  Swans.  174,  in  the  note,  the  deftnd> 
ant  was  re^ster  of  the  Consistory  Court  of  Durham.  The  plaintiff 
had  been  his  deputy  fbr  a  period  of  three  years,  Imd  the  bill  wftS 
filed  fbr  the  specific  perfiirmanoe  of  an  agreem^t  thAt  the  plftin« 
tiff  should  have  a  further  deputation  for  four  years.  At  the 
hearing  of  the  cause  it  was  urged  that  though  the  Cotirt  night  in 
that  case  decree  a  specific  perfbrmance  of  the  agreetnent,  yet  thAt 
upon  considering  the  whole  together  the  plaintiff  wfts  not  entitied 
to  the  aid  and  assistance  of  the  Court;  becAOse  the  plaintiff  had 
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not  Boeotmted  for  dif  en  feesi  which  he  had  reoeired  by  yittae  of  iNd. 
the  depntatioiii  and  bendes  he  had  taken  aeretal  fees  which  were  J|.,_r  • 
not  dae  or  ^pressed  in  the  list  of  fees,  and  had  concealed  several  Bubcbbll.^' 
instmments  and  writings  belonging  to  the  office,  and  so  he  had 
forfeited  all  the  equity  he  might  otherwise  haye  had.  The  defend^ 
ant  being  abont  to  read  his  proofs  as  to  those  misbehaviours,  &o. 
alleged  in  such  general  terms  by  his  answer,  it  was  objected  on 
the  part  of  the  plaintiff  that  the  charges  were  too  general ;  and 
that  the  plaintiff  could  not  tell  what  proof  to  make  against  them, 
unless  he  must  examine  into  every  particular  A$e  he  had  received 
during  the  time  of  his  executing  the  office,  and  also  as  to  eveiy 
instrument  that  had  come  to  his  hands ;  which  would  be  unreason- 
ableandexpensive;  and  therefore  the  defendant  should  have  pointed 
out  the  particular  facts  in  his  answer,  whereby  the  plaintiff  might 
have  been  enabled  to  know  how  to  clear  himself  by  his  proofs  A« 
leases  to  B*  for  years.  B.  covenants  to  leave  the  premises  in  repairi 
Breach  may  be  assigned  that  he  did  not  leave  in  repair.  But  if 
the  defendant  pleads  he  did  leave  them  in  repair,  the  plaintiff  by 
his  replication  must  show  particularly  what  part  was  out  of  repairj 
that  the  defendant  may  give  a  particular  answer  to  it :  and  it  was 
said  the  reason  would  hold  equally  strong  in  equity  as  in  law ;  and 
that  though  an  indictment  for  barratry  might  be  general,  yet  the 
prosecutor  Was  alwqrs  obliged  to  give  a  list  upon  oalh  to  the 
defendant  of  the  particular  matters^  that  are  intended  to  be  proved 
against  him.  For  the  defendant  it  was  said,  if  this  exception  should 
prevail,  then,  whenever  a  defendant  alleged  ftwad  in  his  answer,  or 
that  any  person  was  non  compos,  he  could  be  admitted  to  prove 
no  other  facts  but  what  were  particularly  set  forth  in  the  answer, 
because  it  may  there  with  equal  reason  be  objected  that  the  plain- 
tiff would  not  know  what  to  controvert  or  what  proof  to  make. 

Lord  Talbot  said  the  question  was  whether  these  matters 
were  sufficiently  put  in  issue  or  not ;  for  it  was  certain  they  might 
have  been  more  precisely  so  by  enumerating  the  particular  fiu;ts  $ 
yet  as  they  were  not  intended  to  charge  the  plaintiff  with  any 
particular  sums  received  more  than  were  accounted  fbr,  but  to  show 
a  general  misbehaviour  of  the  plaintiff  in  that  office,  so  that  a  court 
of  equity  could  not  help  him,  he  thought  for  that  purpose  they 
were  sufficiently  put  in  issue.  There  the  defendant  did  not  rest  in 
Bhjing  the  plaintiff  had  broken  the  articles  generally,  but  said  under 
such  and  such  a  head,  which  were  general  heads  on  which  the  de- 
fendant intended  to  rest  his  case.  That  in  criminal  matters  it  is 
not  only  necessary  that  the  nature  should  be  set  out^  but  generally 
that  the  sfaigle  flict  should  be  specified,  by  which  the  party  may 
be  enabled  to  defend  himself  in  A  fxMi/et  wUeh  is  final  against 
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him.  But  in  this  Court  if  the  plaintiff  thought  he  could  give 
further  light  in  the  affair^  or  the  Court  had  anj  doubts  about  it, 
there  might  be  directions  giyen  for  a  further  inquiry.  Then  the 
defendant  began  to  read  his  proofs,  but  the  ChanceUor  proposing 
that  a  Master  should  examine  whether  the  plaintiff  had  accounted 
for  all  the  fees  he  had  received^  &c.  the  parties  agreed  to  it. 

It  is  added  that  the  cause  came  before  the  Chancellor  hj  way 
of  appeal  from  the  Bolls,  where  it  was  determined  that  the  alle- 
gations in  the  defendant's  answer  were  too  general  to  put  the  par- 
ticular misbehaviours  in  issue  (a). 


Conclusion  10.  That  pleadings  in  equity  will  not  from  their  nature 
admit  of  the  same  precision  as  pleadings  at  law.  That  a  plaintiff  is 
not  bound  to  prove  the  allegations  of  his  bill  vnth  so  much  strict- 
ness and  precision,  as  a  plaintiff  at  law  is  obliged  to  prove  his  decla- 
ration ;  it  is  sufficient  if  a  plaintiff  in  equity  proves  the  substance 
of  his  bill  (5). 

Carew  v.  Johnston,  2  Sch.  &  Lef.  280,  was  a  suit  to  set  aside 
a  decree  of  foreclosure  and  sale,  and  to  have  a  redemption  and 
account  on  the  ground  that  Fyke,  the  mortgagor,  was  a  person  of 
non-sane  memory  within  the  act  of  the  7  Geo.  II.  c.  14,  for  the 
relief  of  mortgagees  (e) .  Lord  Bedesdale  said,  there  was,  however, 
a  difficulty  in  the  case.  The  bill  filed  by  Carew  did  not  allege 
in  terms  that  Fyke  was  a  person  of  non-sane  memory,  but  des- 


(a)  W%eeler  v.  Trotter  is  printed 
by  Mr.  Swanston,  from  *'  Sir 
Clement  Wearg's  MSS."  The 
case  could  not,  in  the  lifetime  of 
Sir  Clement  Wearg,  have  made 
any  part  of  a  colleetion  bearing 
his  name,  as  it  was  heard  by  Lord 
Talbot,  Trinity  Term,  10  Geo.  II, 
(1736),  when  Sir  Clement  Wearg 
had  been  in  his  grave  nearly  ten 
years.  He  died  on  the  6th  of 
April,  1726.  See  Mr.  Duke's 
Brief  Memoir  of  Sir  Clement 
Wearg. 

(b)  The  reader  will  perceive 
that  this  conclusion  is  composed 
merely  of  two  dicta ;  the  one  of 
Lord  Redesdale,  the  other  of  Sur 
William  Grant,  which  will  be 
found  in  the  two  next  stated  cases. 
Dicta  of  this  ]rind,  and  the  casef 


illustrative    of  them,   are   very 
numerous. 

(c)  It  is  an  Irish  statute,  and  is 
entitled  ''An  Act  for  the  Relief  of 
Mortgagees,  and  for  making  the 
Process  in  Courts  of  Equity  more 
effectual  against  Mortgagors  who 
abscond  and  cannot  be  served 
therewith;  and  against  Persons, 
who  being  served  therewith,  re- 
fuse to  appear."  By  the  8th 
Section,  persons,  who  at  the  time 
of  any  decree,  in  pursuance  of 
the  Act,  bemg  made  against  them, 
should  be  of  non-sane  memory, 
have  two  years,  from  the  time  of 
service  of  the  decree  upon  them, 
after  the  removal  of  such  dis- 
ability, to  make  their  defence  and 
show  cause  against  the  same. 
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cribed  him  as  a  person  of  great  weakness  of  understanding,  and         1846* 

almost  an  idiot.    That,  no  doubt,  was  a  very  loose  statement.  ^,^    ^ 

The  bill  asserted  that  he  was  a  person  of  extremely  weak  under-  Bukchill, 

standing,  aAd  the  eyidence  was  rery  strong  to  show  that  he  was. 

But  it  might  be  said  that  the  bill  not  haying  stated  with  sufficient 

precision  the  degree  of  incapacity  which  the  Act  required,  the  fact 

of  '' non-sane  memory"  within  the  Act  was  not  in  issue  in  the 

cause.    That  was  a  pomt  which  had  a  little  disturbed  his  mind, 

and  before  he  decided  finally,  he  should  like  to  consider  how  far 

this  loose  manner  of  stating  bills  in  equity,  would  warrant  the 

Court  in  receiying  the  eyidence  offered.    He  wished  on  many 

accounts  that  pleadings  in  equity  were  more  precise  than  they 

were.    At  the  same  time  it  was  to  be  considered,  that  from  their 

nature  they  would  not  admit  of  the  same  precision  as  pleadings  at 

law.     If,  indeed,  a  defendant  in  equity  put  in  a  plea,  considerable 

precision  was  required,  because  he  sought  to  reduce  his  case  to 

one  point.    If  on  a  bill  filed  to  carry  that  decree  into  execution 

against  the  heir  he  had  pleaded,  that  the  person,  against  whom  the 

decree  was  made,  was  a  person  ''  of  weak  mind  and  almost  an 

idiot,"  he  should  haye  held  that  a  bad  plea  as  a  plea,  though  it 

might  haye  stood  for  an  answer ;  but  whether  the  same  sort  of 

exactness  was  necessary  in  the  statement  of  a  bill,  to  which  no 

demurrer  was  put  in,  was  a  question  to  be  considered.     He  did 

not  mean  to  say  that  in  that  case  a  demurrer  ought  to  haye  been 

put  in,  because  the  statement,  eyen  though  not  sufficiently  precise 

to  bring  the  case  within  the  Act,  might  be  sufficient  to  support  a 

charge  of  fraud,  by  showing  that  there  was  such  an  incompetency 

as  rendered  the  proceedings  liable  to  that  imputation. 

Afterwards  Lord  Redesdale  gaye  his  opinion  that  a  decree 
against  a  person  in  the  condition  of  Pyke  must  be  considered  in 
the  same  light  as  a  decree  against  an  infant,  and  that  the  allega- 
tion of  incapacity  in  the  bill  was  sufficient  for  this  purpose. 

In  Spurrier  y.  Fitggeraldt  6  Yes.  548,  the  bill  was  for  the  spe- 
cific performance  of  an  agreement.  It  stated  that  the  defendant  by 
writing  under  her  hand  agreed  to  giye  the  plaintiff  the  smn  of 
1800/.  for  the  premises.  It  then  stated  that  the  plaintiff  agreed 
to  sell  the  premises  at  that  sum,  and  it  referred  to  the  agreement 
or  writing  in  plaintiff's  custody.  At  the  hearing  of  the  cause  it 
was  objected  for  the  defendant  that  eyidence  could  not  be  read  to 
proye  anything  but  a  written  agreement  according  to  the  frame  of 
the  bill.  That  the  bill  stated  and  in  all  its  parts  applied  to  a 
written  agreement.  That  the  plaintiff  had,  therefore,  made  it 
absolutely  necessary  to  produce  such  an  agreement,  and  he  could 
not  go  upon  any  oUier*    Sir  William  Grant  said,  that  the  defend- 
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iMA.  toot  by  her  answer  admitted  a  parol  agreementi  and  iubmitted  to 
M'Maboii«  have  it  carried  into  execution ;  but  she  now  contended  that  a  ape* 
BuAOBKLL.  *  eific  performance  of  that  agreement  ought  not  to  be  decreed, 
because  the  plaintiff,  haying  by  his  bill  stated  an  agreement  in 
writing,  ought  not  to  be  permitted,  either  bj  reading  the  answor,  or 
by  other  evidence,  to  prore  a  parol  agreement.  As  to  that  point 
it  was  a  little  ambiguous  upon  the  face  of  the  bill,  whether  the 
plaintiff  did^  or  did  not,  mean  to  state  that  to  be  a  written  agree* 
ment.  It  seemed  he  meant  in  the  first  pkce  to  represent  a  con-^ 
tract,  without  saying  whether  it  was  in  writing  or  not,  and  then  thai 
some  of  the  terms  were  expressed  in  writing  signed  by  the  defendants 
But  taking  it  that  the  plaintiff  meant  to  represent  the  whole  to 
hare  been  in  writing,  he  took  it  not  to  hare  been  ever  estab^ 
lished,  that  a  pbdntiff  was  bound  to  prove  all  the  allegations  of  his 
bill  with  so  much  strictness  and  precision,  as  a  plaintiff  at  law  was 
obliged  to  prove  his  declaration.  It  was  sufficient  if  a  plaintiff 
here  proved  the  substance  of  his  bill.  He  could  not  certainly 
have  a  decree  for  the  execution  of  a  different  sort  of  agreement 
from  that  laid — an  agreement  of  a  different  import  or  tendency-^ 
fbr  then  the  evidence  would  not  support  the  bill.  But  the  differ'* 
ence  between  a  written  and  a  parol  agreement,  consisted  in  the 
mode  in  which  they  were  evidenced.  That  objection  did  not  at 
all  depend  upon  the  Statute  of  Frauds.  The  objection,  provided 
it  was  an  objection  at  all,  would  have  been  equally  good  if  no  sudi 
statute  had  been  made— that  the  plaintiff  ought  to  prove  the  alle^ 
gation,  not  only  in  substance,  but  all  its  circumstances^^that 
evidence  of  a  written  agreement  would  not  support  the  allegation  of 
a  parol  agreement,  or  evidence  of  a  parol  agreement  the  all^tiott 
of  a  written  agreement.  No  such  rule  was  ever  established.  At 
law  it  was  even  now  sufficient,  as  it  was  before  the  statute,  to  allege 
an  agreement  generally,  which  threw  it  upon  the  defendant  to  allege 
that  it  was  not  in  writing.  That  showed  that  if  the  plaintiff 
alleged  a  written  agreement,  the  defendant  would  be  reduced  to 
the  necessity  of  pleadbg,  and  supporting  the  plea  by  an  answer  t 
which  would  not  be  necessary  if  that  objection  would  hold ;  fbt  the 
defendant  would  run  no  risk,  as  according  to  that  the  plaintiff 
could  not  have  performance  of  the  agreement  in  any  way,  having 
alleged  it  to  be  in  writing. 

Conclusion  11.  That  facts  being  put  in  issUe  the  evidence* 
whether  documentary  or  parol,  need  not  be  stated,  and  it  will  bind 
the  right  unless  it  be  such  that,  until  published,  could  not  well  be 
met  or  explained,  and  was  therefore  a  surprise  upon  the  party. 


TUMP.  L6Ut)  COtlBNHAM.  «8l 

Oondusion  12.  iThat  admissions,  eonfessionSi  teknowledgxAeiits         1946^ 
and  dedaratioiis,  both  written  and  parol,  and  conreTsattons  of  the  M*MAHoHr 
patties,  are  so  often  susceptible  of  disproof  or  explanation  that  the  BuadnaiL. ' 
Court  always  considers  eyidence  of  such  admissions,  confessions, 
acknowledgments,  declarations,  and  conrersations,  the  fact  of  the 
same  not  being  stated  by  the  bill  or  answer,  as  a  surprise  npon 
ihe  party  against  whom  such  evidence  is  sought  to  be  tued. 

n^dfefv.Pm'am,  before  Lord  Macclesfield,  stated  by  Lord  Bard^  Case  of  Ward 
wicke  (2  Ves.  Sen.  31 6,  see  also  before,  p.  394  in  the  note)  fVom  the  Jl^^^jJ^ 
fiegistrar^s  Book,  was  a  bill  to  set  aside  an  award  by  Walker  and  Macclesfield, 
tloyd.    Walker  hating  said  he  Would  make  Ward  pay  certain  2^?e^*** 
costs,  Lofd  Macclesfield  decreed  Walker,  who  had  Joined  in  the 
awatd  after  this  declaration  of  his,  to  pay  the  cost^  of  the  suit. 
Lord  Bardwicke,  after  sajrmg  that  this  was  a  rery  just  decrecj 
addsi  it  did  not  appeaf  that  Walker's  declaration  was  put  in  issue 
in  the  cause,  but  that  no  Weight  Was  to  be  laid  on  the  ohjection 
!n  point  of  fbrm  and  regularity.  For  that  if  a  bill  is  to  s^t  aside  an 
award  of  bond  6r  deed  for  firaiud,  imposition,  partiality,  or  undue 
practice,  it  is  not  necesdary  in  the  bin  to  chiu*g^  minutely  etery 
particillar  circumstance;  for  that  id  a  mfttter  of  evidence,  erety  part 
of  which  is  not  to  be  charged.     Notwithstanding,  when  the  cause 
turni  on  itj  dnd  no  notice  or  opportunity  is  given  to  the  other  Ade 
to  answer  itj  the  Court  ought,  if  possible,  to  put  it  in  some  further 
method  of  inquiry. 

If  Lord  Macclesfield's  decree,  that  Walked  should  pay  the  Costs 
of  the  suit,  proceeded  on  no  evidence  except  the  dedaration  of 
Walker,  which  was  not  put  in  issue,  it  ill  deserves  Lord  Hard- 
widte's  description  of  a  very  just  decree.  When  a  cause  tuma 
upon  a  oiroumstance,  and  no  notice  or  opportunity  has  been  given 
to  the  other  side  to  answer  it,  the  Court  ought  not  merely,  if  pos^ 
sible — but  by  the  first  prindples  upon  which  justice  is  adminis- 
tered it  is  bound — to  put  the  matter  in  some  further  method  of 
inquiry.  The  Court  would  perpetrate  ike  grossest  ii^uBtioe  if  it 
made  any  decree  or  order  of  which  that  drcumstance  should  be 
the  groundi  esoept  for  the  purpose  of  putting  the  matter  in  some 
ftirther  method  of  inquiry. 

Lord  Hardwicke's  remarks  upon  Ward  v,  Periam  occur  in  a 
case  different  from  it  in  no  perceptible  respect.  That  case  shall 
be  now  stated.  The  reader  will  find  that  Lord  Hardwicke,  not- 
withstanding he  said  that  Lord  Macclesfield's  was  a  very  just 
decree,  did  not  make  the  arbitrator  pay  the  costs  of  the  suit 
without  putting  the  matter  of  the  declaration  in  a  further  method 
of  inquiry. 
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1846.  In  Chicot  y.  Lequeane,  2  Yes.  Sen.  315,  the  bill  was  to  set  aside 

M'Mahon  9.     "^  award  for  misconduct  in  the  arbitrators.    The  arbitrators  were 
BuACHKLL.        6^— — ,  Vine,  and  Mjhill.    It  was  in  CTidence  [for  the  plain- 
tiffs] that  at  a  meeting.  Vine  saying,  "  he  would  consider  and  judge 

on  plain  facts,"  G said  "he  should  not  mind  facts;  that  being 

convinced  Mr.  Letellier  had  misused  the  Lequesnes,  and  having 
it  now  in  his  power  he  would  mulct  his  representatiyes.''  [It  may 
be  conjectured  that  the  plaintiffis  were  Letellier's  representatiyes.] 
For  the  defendant  it  was  said  that  this  fact  was'  not  put  in  issue, 
there  being  nothing  in  the  bill  relatiye  to  it ;  the  charges  being 
only  general  as  to  partiality,  and  some  special  charges  as  to  other 
matters,  so  that  it  came  into  the  cause  by  surprise  by  depositions 
at  the  hearing.  Lord  Hardwicke  said,  as  there  had  been  no  op- 
portunity for  the  defendant  to  examine  as  to  this,  and  the  plaintiff 
might  have  examined  the  other  arbitrator,  Myhill,  which  they  had 
not  done,  resting  it  on  the  examination  of  Vine,  he  would  direct 

G andMyhill  both  to  be  examined  on  interrogatories  hdore  the 

Master  relating  to  it.    Lord  Hardwicke  added,  that  if  it  should 

come  out  that  G did  make  the  declaration,  he  should  follow 

the  precedent  of  Ward  v.  Periam,  and  make  6-^~  pay  the  costs. 


Conclusion  13.  That  in  the  case  of  eyidence  of  written  admis- 
sions, confessions,  acknowledgments,  and  declarations,  although 
the  same  be  not  stated  in  the  bill  or  answer,  an  inquiiy,  never- 
theless, is  generally  directed. 


Conclusion  14.  That  in  the  case  of  evidence  of  parol  confes- 
sions, admissions,  acknowledgments,  and  declarations,  and  of  con- 
versations, the  same  not  being  stated  in  the  bill  or  answer,  the 
Court  will  not  always  grant  an  inquiry. 


Conclusion  15.  That  in  the  case  of  evidence,  both  of  written 
and  parol  declarations,  confessions,  acknowledgments,  and  admis- 
sions, and  of  conversations,  an  inquiiy  being  in  the  discretion  of 
the  Court  will  not  be  granted,  if  there  was  an  improper  motive  for 
the  omission  to  state  the  same  in  the  bill  or  answer. 


Conclusion  16.  That  the  equity  draughtsman  should  in  general, 
therefore,  state  such  written  and  parol  declarations,  confessions, 
acknowledgments,  and  admissions,  and  such  conversations  in  the 
bill  or  answer. 
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1846. 


BDMUND  DUKE  OF  BUCKINGHAMSHIRB  AND  NOBMANBT,  AN  INFANT, 

BY  HIS  GUARDIAN,  AND   DAVID  BABL  OF   PORTMOBB,   GHABLBS    M'Mahon  V. 

BARL    OF    OBBBBT,    QEOBGB    LORD    WILLOUGHBY    DB    BBOOKB, 

THOMAS  LOBD  TRBVOR,  ALLAN   LORD   BATHUBST,  AND  PATRICK   AbltlECted 

GARDBN  V.  JOHN  WARD,  ^J^  ^^^  O^d 

MS.  papers. 
John  Duke  of  Buckiaghamshire  md  Nomumby,  in  1 706  demised      Lease  of 

to  the  defendant  a  certain  estate  and  alum  mines^  and  bargained  SmniQand"*^ 

and  sold  to  him  all  the  stock  of  alum  then  upon  the  premises.  But  sale  of  stock  of 

there  was  an  exception  of  certain  quantities  of  alum  in  the  store-  •!«"»»  J^tl*  the 

*  *  exception  of 

houses  ready  to  be  shipped,  which,  if  the  same  should  come  into  certain  qnan- 

the  defendant's  possession,  when  he  entered  upon  the  premises,  ^^^>  which, 

were  to  be  immediately  deliTered  to  the  Duke's  agent.    There  should  come 

were  numerous  coTcnants  in  the  lease,  and  amongst  them  was  a  ">^o  lessee's 

coyenant  that  the  lessee  should,  at  the  end  of  the  lease,  deliver  to  ^!^^^^e. 

the  Duke  or  his  heirs  Tarious  quantities  of  alum,  and  there  was  a  diately  to  be 

reference  to  a  schedule  for  ascertaining  the  quantities.  The  Duke  ^so^Jn^init 

John  being  dead,  the  suit  was  instituted  by  his  inftnt  heir  and  by  lessor  for 

the  trustees  and  executors  under  his  will  for  a  performance  of  ^^^^^^ 

difierent  coyenants  contained  in  the  lease,  including  the  covenant  covenant  in  the 

aforesaid;  and  it  was  insisted  that  the  quantity  of  315  tons  of  }*^'  that  the 
,    .  *   ,  .  .  .       t  .     \        1^1  luaee  should, 

alum,  being  one  of  the  quantities  mentioned  m  the  schedule,  was  at  the  end  of 

one  of  the  quantities  to  be  delivered  by  the  lessee  at  the  end  of  *^«  ^?**:  ^' 

the  lease.    The  defendant  by  his  answer  admitted  the  lease  and  leuor  a  par- 

the  schedule,  but  he  contended  that,  according  to  the  true  con-  ticular  quantity 

struction  thereof,  the  quantity  of  315  tons  of  alum  was  not  one  of  defenoslet  up 

the  quantities,  that  he  was  bound  to  deliver  at  the  end  of  the  by  the  lessee 

lease.    The  cause  came  on  to  be  heard  before  the  Lords  Com*  ^    ^eW ' 

missioners  of  the  Great  Seal,  Sir  Geoffrey  Gilbert  and  Sir  Robert  that,  according 

Raymond,  on  the  2nd  of  March,  1724,  when  the  defendant  pro-  ^thS^e^^^f 

duced  in  evidence  a  certificate  of  one  Newton,  dated  11th  of  such  particular' 

April,  1706,  and  an  order  of  the  late  Duke  indorsed  on  such  q«fntity  vns 

"^  not  a  quantity, 

certificate,  dated  30th  April,  1706,  by  which  it  appeared  that  the  which  was  to 

315  tons  of  alum  mentioned  in  the  schedule,  was  one  of  the  J?^^J*7V* 
quantities  of  alum  in  the  storehouse  ready  to  be  shipped,  and  lease— the 
was  part  of  the  alum  excepted  as  above  mentioned ;  and  that  ^^^^  said  that 
such  alum  having,  as  was  anticipated,  come  into  the  possession  of  to  be^  to^ 
the  defendant  at  the  time  when  he  entered  upon  Uie  premises,  documentary 
it  was,  as  it  had  been  agreed,  immediately  after  delivered  to  ^n^S^for- 
the  Duke's  agent.    It  was  said  that  the  certificate  and  order  were  ward  by  the 
not  insisted  upon  by  the  defendant  in  his  answer,  the  same  having  J,^J^|t*^**  *^® 
been  lost  and  not  discovered  till  after  his  answer  was  put  in,  and  question  was 

part  of  the  ex- 
cepted  alum,  and  had  been  delivered  to  the  lessor  by  the 
lessee  immediately  after  it  came  into  his  possession. 
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lUi%f  the  oommiflsion  for  the  exaTnination  of  witnesses  was  execated, 
M'MAHcnr ».  '^^  ^^^  defendant  haying  but  an  imperfect  memory  of  the  same. 
BnsoHau.,  The  counsel  for  the  plaintiifb  objected  that  such  certificate  and 
IhUke  qfBwk-  order  had  not  been  put  in  issue  by  the  defendant  in  his  answer, 
inffh€mikirty.  ^^  suggested  that  if,  as  was  aUeged,  the  same  was  not  dis- 
ooTered  until  the  answer  was  put  in  and  witnesses  were  examined, 
of  wbidi  allegatioQ,  however,  Hnfm  was  no  proof,  the  defendant 
ought  to  have  applied  to  be  at  liberty  to  put  the  oertUieate  an4 
order  in  issue,  either  by  amending  his  answer  stating  such  eertifi* 
cate  and  order,  or  by  some  other  mode*  so  as  to  giro  the  phuntiflii 
notice  thereof;  and  the  plaintiffs'  oonnsel  said  that  the  pretence 
of  the  quantity  of  alum  in  question  having  been  deUrered  to  the 
Duke  so  many  years  ago,  whieh  was  cmly  to  be  deliTered  attheex* 
piration  of  the  lease,  was  arery  great  surprise  upon  the  plaintift. 
The  Lords  Commissioners  having  inspected  the  certifieate 
and  order,  observed  that  it  seemed  to  be  raaed  in  sevml 
plaoes ;  and  said  that  it  was  impossible  that  the  defendant  could, 
as  was  suggested,  have  forgotten  the  delivery  of  this  quanti^  of 
alum,  supposing  that  the  eertifioate  and  order  bad  been  lost;  and 
yet  nothing  was  insisted  upon  by  the  answer  touching  the  deliveiy 
of  this  quantity  of  alum,  but  on  the  contrary,  it  was  insisted  that 
it  never  was  intended  to  be  delivered.  No  regard  ongbt,  under  the 
circumstances,  to  be  bad  to  the  order  and  eertificate.-«>The  defend* 
ant  was  decreed,  at  the  expiration  of  the  Ieas0,  to  leave  upon  the 
premises  316  tons  of  alum,  the  quantity  aforesaid.  Duki^Budh 
infihatmhire  v.  Ward,  liords  Commissioners,  March,  1724. 

The  certifieate  and  order,  or  at  least  the  latter,  turned  out  to  be  a 
forgery.  Although  the  Lords  Commissioners  said  that  no  regard 
ought  to  be  paid  to  the  certificate  and  order,  yet  it  appears,  on  re* 
ference  to  the  Registrar's  book,  to  be  included  in  the  exhibits  that 
were  read  at  the  hearing  of  the  cause.  Beg.  Lib.  A.  1 724,  fol.  101  • 
There  waa  an  appeal  from  this  decree  to  the  House  of  Lords. 
It  was  heard  on  the  4th  May,  1725,  when  the  decree  was  affirmed* 
See  3  Bro.  P.  C.  581. 

IN  THB  HOU0B  OF  LOUDS. 

From  a  ootem-    oathbrinb    sarah    ladt  yisoountbss    donebailb,    by    lOHlf 

poniT  MS.  tad 

the  Houie  of  cunniboham,  bsq.,  hbb  father  and  next  friend,  appbl- 

Lorda  Appeal  lant,  and  Arthur  lord  viscount  donbrailb,  respondent. 

Cases. 
Hoi^d  not      The  appellant  was  the  wife  of  the  lespondent,  and  had  filed 

^^M     ^^^  ^^  ^  ^^  ^^^  of  Chancery  in  Lreland  for  the  payment  of 

of  hia  wife's 

adulterr,  ngon  allagation  that  her  behiTJoor,  in  point  of  daty  and 

Tirtoe,  wis  such  as  not  to  entitle  to  to  any  v^isf  in  a  court  Qf  equity. 
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the  arrem  of  an  annuity  settled  to  ber  separate  use^  and  charged        1846. 
upon  the  respondent's  estates.    The  appellant  by  ber  bill  alleged  m'Ma«o¥»/ 
that  she  had  behaved  herself  with  the  utmost  duty,  tenderness,  Bubchbll.  * 
and  affeetion  to  the  respondent  her  husband.    The  respondent  by  htO^Jkmtniu 
his  answer  alleged  that  the  appellant's  behayiour  in  point  of  dnty  ]:^l^  ^^^^' 
and  virtue  had  been  such  as  not  to  entitle  ber  to  any  relief  in  a 
court  of  equity.    The  evidence,  after  showing  that  the  behaviour 
of  the  appellant  was  far  from  being  dutiful  and  affectionate,  as 
insisted  upon  by  her — (that  on  the  contrary  she  was  guilty  of 
the  most  provoldng  and  disdainful  behaviour  towards  the  respond- 
ent, frequently  calling  him  the  vilest  and  most  opprobrious  names, 
as  stupid  blockhead,  a  poor  animal,  a  mean-spirited  rascal,  an 
idiot,  eunuch,  and  other  such  like  scandalous  names,  that  sha 
sung  songs  in  derision  of  him,  said  she  would  turn  him  out  of  the 
house,  and  even  laid  violent  hands  on  him  and  threw  him  down, 
using  a  most  shocking  expression,  &c.)*-went  on  to  show  that 
the  appellant  was  guilty  of  criminal  conversation  with  Captain 
Barnes  Barry.    The  cause  came  on  to  be  heard  before  l^ord 
Wyndham,  June  1733,  and  the  bill  was  dismissed  on  the  ground 
of  the  proof  of  adultery  (a). 

From  this  decree  an  appeal  to  the  House  of  Lords  was  brought, 
which  was  heard,  February,  1734. 

Lord  Hani-     ifl)  The  printed  appeal  case  of  income  of  property  settled,  or 
wicke'sdoc-  Lady  Doneraile,  which  was  signed  agreed  to  be  settled,  to  her  sepa- 
^rtof  the^  Sir  Dudley  Ryder  and  Faza-  rate  use.    In  Moore  v.  Moore, 
wife's  tdul-kerley,  (a  very  eminent  practi-  1  Atk.  376,  (S.C.  West,  35,)  Lord 
teiynpon    tioner,)  does   not   suggest  that  Hardwicke  said.  If  a  wife  should 
^^J^2^»^  adultery,  if  it  had  been  properiy  ebpe,  be  guilty  of  adultery,  or  a 
cases,  to     pnt  in  issue  and  proved,  was  not  criminal  conversation,  or  should 
the  income  a  good  defence  to  the  bill.    The  leave  her  husband  without  any 
^^v^j^*^  reversal  of  the  decree  too,  as  it  cause,  and  the  Ecclesiastical  Court 
agreed'to     ^vill  he  presently  seen,  proceeded  can  only  punish   her  for   con- 
be  settled,   entirely  on  the  ground  that  the  tumacy,  but  she  was  entirely  out 
^te^  ^^^  evidence  of  the  adultery  had  been  of  thdr  reach  as  to  any  other 
improperly  received.    According  punishment,  he  should  think  a 
to  a  note  in  the  manuscript,  there  husband  right  in  his  application 
was  only  one  law  peer  present,  to  the  Court,  to  prevent  her  trus* 
but  that  law  peer  was  Lord  Chan-  tees  from  proceeding,  at  law,  to 
eeUor   Talbot.     The    deed,   se-  recover  her  separate  maintenance, 
curing  the  annuity,  was  executed  In  Watkyne  v.  Watkym,  2  Atk. 
after  the  marriage  and  voluntarily.  97,  Lord  Hardwicke   said   that 
This  is  consistent  with  several  the  great  objection  was  the  dope- 
diets  of  Lord  Hardwicke,  printed  ment  and  adultery  of  the  wife, 
and  manuscript,  that  the  effect  of  and  that  the  Court  would  not 
the  wife's  adultery  was  to  defeat  give  any  maintenance  to  a  wife 
her  claim,  in  certain  cases,  to  the  who  had  misbehaved  in  that  man^ 
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1846.  For  the  appellant  it  was  said  that  evidence  had  heen  gone  into 

M'Mahox  r.  ^  ^^^  canse  of  a  criminal  conversation  between  the  appellant  and 
BumcHELL.  Captain  James  Barry^  although  no  snch  fact  was  put  in  issue  bj 
LadpDoneraiU  the  respondent's  answer^  or  any  particulars  in  relation  to  the  ap- 
IN  I^  iMme'  pgiinnt'g  behaviour  thereby  pointed  out,  to  which  the  appellant 
could  have  examined  to  clear  her  character  from  the  aspersions 
and  blemishes  endeavoured  to  be  laid  upon  her ;  and  dthough 
the  appellant's  counsel  insisted  that  no  such  proof  ought  to  have 
been  read  in  the  said  cause,  for  the  reasons  aforesaid,  yet  the 
Lord  Chancellor  had  thought  fit  to  permit  the  proofs  to  be  read, 
which  the  appellant  was  advised  and  humbly  insisted  was  irre- 
gular and  ought  not  to  have  been  done.  One  of  the  reasons 
appended  to  the  printed  case  of  the  appellant  was  as  follows. — For 
that  the  Lord  Chancellor  ought  not  to  have  permitted  the  said  evi- 
dence to  be  read  upon  the  said  hearing  to  show  the  said  pretended 
criminal  conversation  between  the  appellant  and  the  said  Captain 
Barry ;  in  regard  no  such  matter  was  put  in  issue,  by  which  means 
the  appellant  was  wholly  deprived  of  an  opportunity  of  examining 
witnesses  to  clear  her  character  from  the  said  aspersions  unjustly 
endeavoured  to  be  thrown  upon  her. 

For  the  respondent  it  was  said  that  the  evidence  of  the  adultery 
had  been  properly  received. 

The  House  of  Lords  thought  that  the  Lord  Chancellor  of  Ire- 
land was  wrong  in  receiving  the  evidence  of  the  adulteiy,  and 
they  refused  to  allow  the  same  to  be  read.  The  order  of  the 
House  of  Lords  was  that  the  decree  of  dismission  of  the  Court  of 
Chancery  in  Ireland  should  be  reversed,  and  an  account  was 
ordered  to  be  taken  of  the  profits  of  the  estates  upon  which  the 
annuity  was  charged  from  the  filing  of  the  bill  by  the  appellant 
in  order  that  the  appellant  might  have  satisfaction  of  the  annuity. — 
LadyBoneraile  v.  Lord  Daneraile,  House  of  Lords,  February,  1 734. 
In  2  Atkyns,  338  (a).  Lord  Hardwicke  said,  of  this  case  of 

ner ;  and  it  was  true,  upon  full  in  July,  1781,  mentioned  in  the 

proof  of  such  behaviour,  that  they  note  to  Sidney  v.  Sidmey, 

would  not  allow  the  wife  anything  (a)  See  also  another  report  of 

for  a  mauitenance.    A  dictum  of  Lord  Hardwicke's  account  of  this 

Lord  Talbot,  in  Sidney  v.  Sidney,  case  of  DoneraUe  v.  Boneraile^  9 

3  P.  Will.  276,  is  generally  cited  Mod.  346.  See  also  ibidem,  pages 

as  conformable  to  what  seems  to  340—342,  the  accounto  of  tbe 

be  the  present  doctrine  of  the  same  case  in  the  arguments  of  Mr. 

Court.  An  occasion  is  likely  soon  Clarke,  [afterwards  Sir  Thomas 

to  arise  of  treating  upon  the  sub-  Clarke,    M.  R.,]    Mr.   Murray, 

ject  more  fully.    The  writer  has  [he  was  soon  after  appointed  So- 

a  bundle  of  old  notes  relating  to  licitor-General,]  and  Mr.  Attor- 

the  case  oiBhwU  v.  Winter^  heard  ney-General,  [Sir  Dudley  Ryder.] 
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DoneraUe  v.  Ikmeraile,  that  the  bill  was  brought  by  Lady         1846. 

Doneraile  for  separate  maintenanoe.  The  question  arose  upon  this:  m*Mahon  v. 

Lady  Doneraile  had  charged  by  way  of  merit  that  she  had  behaved  Burchbll. 

with  the  utmost  duty  and  respect.    Lord  Doneraile^  in  bar  to  the  i^y  DMeraik 

equity  insistoi}  on  by  the  bill,  said  in  his  answer^  she  did  not  J[^^     '^^" 

behare  with  that  duty  and  affection  as  became' a  virtuous  woman, 

much  less  his.  Lord  Doneraile' s,  wife.     In  order  to  support  that 

suggestion,  he  entered  into  particular  facts  of  her  adultery  with  one 

Barry,  and  in  the  Chancery  in  Ireland  the  depositions  were  read ; 

but  upon  an  appeal  to  the  House  of  Lords  they  were  not  admitted. 

He  was  not  present  in  the  House  of  Lords  at  the  hearing  of 

that  case,  and  therefore  did  not  know  the  particular  reasons ;  but 

a  very  strong  one  appeared  upon  the  pleadings  themselves,  as 

there  was  no  express  charge  of  adultery  in  Lord  Donendle's  answer. 

The  virtue  of  a  woman  did  not  consist  merely  in  her  chastity  (a)  ; 

for  she  might  be  guilty  of  acts  of  cruelty ;  and  indeed  it  appeared 

in  the  cause  that  she  had  not  only  used  her  husband  with 

inhumanity,  but  beat  him  ;  a  woman,  too,  might  be  addicted  to 

gaming  and  other  extravagancies,   which  was  not  a  virtuous 

behaviour. 


(a)  Tracy  Atkyns  has  certainly 
not  been  surpassed  by  Vesey 
junior.  Lord  Erskine  had  said, 
"There  is  no  doubt  that  the  moon 
has  no  influence  on  lunatics;" 
and  it  is  true  that  the  excellent 
Six  Clerk,  with  his  accustomed 
judgment  and  perspicacity,  forth- 
with drew  the  attention  of  the 
practitioner  and  the  index  maker 
to  the  dictum,  by  the  marginal 
note:  "In  cases  of  lunacy,  the 
notion  that  the  moon  has  an  in- 
fluence erroneous."  But  neither 
has  the  Cursitor  Baron  suflfered 
Lord  Hardwicke's  dictum,  that 
"  the  virtue  of  a  woman  does  not 
consist  merely  in  her  chastity," 
to  lie  "perdu,"  in  the  obscurity 
of  the  text,  from  whence  it  might 
never  have  emerged  (like  the 
apothegms  of  some  modem  judges, 
there  being,  to  the  shame  and 
scandal  of  the  reporters,  not  even 

N 


a  iST  to  indicate  their  exist* 
ence).  Atkyns,  in  the  marginal 
placitum,  which  has  now  for 
more  than  sixteen  lustres  edified 
the  legal  profession — after  inform- 
ing the  equity  pleader  that  saying 
that  a  wife  did  not  behave  with 
that  duty  as  became  a  virtuous 
woman,  will  not  entitle  the  bus- 
band  to  enter  into  proof  of  her 
committing  adultery,  unless  there 
is  an  express  charge  of  this  kind, — 
carefully  adds  Lord  Hardwicke's 
dictum,  that  "  the  virtue  of  a  wo- 
man does  not  consist  merely  in 
her  chastity."  Unfortunately, 
notwithstanding  this  care  of  the 
Cursitor  Baron,  the  dictum  has 
escaped  the  attention  of  the  author 
of  the  Lives  of  the  Chancellors ; 
BO  that,  "res  nunquam  non  de- 
flenda,"  we  are  left  in  ignorance 
of  that  noble  and  learned  person's 
opinion  as  to  its  accuracy. 
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M'Mahon  v. 
bchchkll. 

Moore  y.  Scor- 
borouffk. 
From  old  MS. 
notes. 

Actsein 
wbtch  Lord 
Hardwickeheld 
that  proof  of 
adultery  coald 
not  be  received, 
unless  the  bill 
specially 
charged  the 
adultery. 


Lord  Hardwicke. — Where  adultery  is  the  ground  upon  yrldA 
the  Court  is  cfdled  upon  to  restrain  the  wife's  trustees  from 
proceeding  at  law,  the  adultery  must  be  plainly  put  in  issue  by 
the  bill.  Proof  of  adultery  cannot  be  receiyed,  unless  the  bill 
specially  charges  the  adultery.  The  case  too  must  be  very  pkin. 
Moore  t.  Scarborough,  April,  1737. 

The  following  dictum  is  to  be  found,  2  £q.  Abr.  156. — If  a 
lady  has  pin  money  secured  by  a  term  and  runs  away,  and  Htcs 
in  adultery,  and  the  trustees  proceed  at  law  to  recover  the  term, 
it  seems  they  will  be  restrained ;  for  pin  money  was  never  de- 
signed to  make  women  independent  of  their  husbands,  and  sup- 
port them  in  vice.  But  if  she  left  him  by  ill  usage,  or  other 
reasonable  grounds,  or  the  husband  acquiesced  in  her  dq)artnre» 
equity  won*t  interpose.  Sir  B.  More  and  Earl  of  Searborougk, 
M.S.  Rep.— The  editor  of  Equity  Cases  Abridged  has  added  a 
quaere  in  the  margin,  what  term  and  year  7 

This  case  of  Sir  B.  More  and  Earl  of  Scarhorougk  is  the  same 
case  as  Moore  v.  Moore,  1  Atk.  272;  and  West,  35.  The 
identity  is  plain  from  an  unpublished  report  of  Moore  v.  Moore, 
in  Coxe's  MSS.  Coxe  says,  "I  was  councell  in  this  case  for 
the  defendants  my  Lady  Moore  and  my  Lord  Scarborough  her 
trustee  (a)." 

In  a  subsequent  case  of  WatkhM  v.  Walking,  2  Atk.  96,  the  charge 
in  the  defendant,  the  husband*s  answer  being,  that  the  plaintiff,  his 
wife,  behaved  in  a  very  indecent  manner  with  one  Cox,  Lord  Hard- 


(a)  Coze  appends  to  this  report 
of  Moore  v.  Moore  the  foUowiog 
memorandum: —  Memorandum, 
the  hearing  this  cause  of  Moore 
V.  Moore  was  for  a  short  time 
suspended,  viz.,  whilst  my  Lord 
Hardmcke,  Lord  Chancellor,  went 
into  the  King's  Bench  to  take 
the  oaths,  where,  viz.  Friday  the 
29th  day  of  April,  1737,  he  sat  as 
Chief  Justice,  and  heard  several 
motions.  He  was  not  in  bis  judge's 
robes  nor  had  his  coif  on. 

The  date  assigned  by  Atkyns 
to  the  bearing  of  Moore  v.  Moore 
is  17th  February,  1737.  This  is 
an  error — Lord  Hardwicke  had 
then  been  Chancellor  nearly  12 
months.    It  will  be  remembered 


the  old  style  was  then  in  use,  and 
the  year  began  25th  March.  The 
date  assigned  by  Mr.  West  to 
the  hearing  of  Moore  v.  Moore 
is  28th  April,  1737.  This  date 
is,  it  is  presumed,  taken  from 
Lord  Hardwicke's  note  books. 

Lord  Campbell  says  (Laves  of 
the  Chancellors,  vol.  5,  page  39) 
that  Lord  Hardwicke  continued 
Chief  Justice  of  the  King's  Bench 
till  the  commencement  of  Baster 
Term  [1737],  and  on  the  first  day 
of  that  term,  after  a  grand  pro« 
cession  to  Westminster  Hall, 
attended  by  Sir  Robert  Walpole 
and  many  of  the  nobility,  having 
been  sworn  in  and  transacted 
business  in  the  Court  of  Chan* 
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wicke  said  he  thought  it  sufficient  to  entitle  the  defendant  to  read 
evidence  against  the  plaintiff  of  criminal  conversation ;  for  it  was 
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cery^  he  went  into  the  Court  of 
Queen's  Bench  and  there  deli- 
vered a  judgment  in  a  case  which 
had  heen  previously  argued — so 
that  he  had  the  glory  of  presiding 
on  the  same  day  in  the  highest 
civil  and  the  highest  criminal 
court  in  the  kingdom. 

The  memorandum  on  the  Qose 
Roll  stetes,  that  Lord  Hardwicke 
sat  in  Lincoln's  Inn  Hall  during 
the  seals  after  Hikry  Term«  hut 
he  was  not  sworn  in  Westminster 
Hall  till  the  27th  day  of  April, 
1737,  heing  the  first  day  of  the 
then  neit  Easter  Term,  when  his 
Lordship  took  the  oaths  of  alle- 
giance and  supremacy,  and  the 
oath  of  office,  the  Master  of  the 
Rolls  holding  the  book,  and  the 
deputy  Clerk  of  the  Crown  giving 
the  oaths,  after  which  the  Attor- 
ney-General moved  that  the  oath 
might  be  recorded;  but  his 
Lordship  did  not  take  the  oath  of 
abjuration  till  another  day  in  the 
King's  Bench. 

Lord  Hardwicke  having  taken 
the  oaths  of  allegiance  and  supre- 
macy, and  the  oath  of  office  on  the 
27th  of  April,  Coie's  statement, 
that  the  hearingofJIf oore  v.Jfoore, 
which  was  on  the  29th  of  April, 
was  suspended  whilst  Lord  Hard- 
wicke went  into  the  King's  Bench 
to  take  the  oath,  must  refer  to  the 
oath  of  abjuratbn. 


A  few  pages  before  the  memo- 
randum just  extracted  from  Coxe's 
MSS.  is  the  ensuing  memo- 
randum on  the  occasion  of  the 
sudden   death  of  Lord  Talbot. 

N  N 


It  shews  that  the  biographer  may 
sometimes  glean  information  from 
so  unpromising  a  field  as  a  prac- 
tising barrister's  note   book   of 


Memorandum,  early  in  the 
morning,  viz.  Monday  the  14th 
day  of  February  1736,  died  after 
a  short  illness,  at  his  house  in  Lin- 
coln's Inn  Fields,  aged  54  years, 
the  Right  Honourable  Charles 
Lord  Talbot  Baron  of  Honsell 
[Hensol],  Lord  High  Chancellor 
of  Great  Britain.  He  was  made 
Solicitor-General  to  his  Majesty 
in  April,  1726,  and  the  29th  of 
November,  1733,  upon  the  resig- 
nation of  Lord  Chancellor  King, 
was  made  Lord  High  Chancellor 
of  Great  Britain,  and  in  December 
following  was  created  a  Baron  of 
the  kingdom,  by  the  style  and 
title  of  Lord  Talbot,  Baron  of 
Honsell  [Hensol],  in  the  county 
of  Glamorgan.  There  never  died 
a  man  the  profession  more  lament- 
ed, or  one  whose  death  was  looked 
upon  as  a  greater  loss  to  the 
public.  He  was  a  wise  man,  of 
an  excellent  temper,  of  great 
sagacity  in  business,  and  main- 
tained a  general  reputation  and 
credit  in  the  whole  nation,  not 
only  in  the  exercise  of  his  high 
office,  but  for  seal  to  preserve  the 
liberties  of  the  people  as  established 
by  law.  In  short,  it  may  be  said 
of  him  that  he  discharged  his 
office  with  great  ability  and  sin- 
gular representation  of  integrity, 
an  office  so  slippery  that  Sir 
Harry  Spelman  observes  there 
never  was  but  one  man  that  died 
in  it.  His  great  ability,  together 
2 


M'Mahon  v. 

BUKCHBU.. 

Moore  T, 
Searbonm^k, 


MemonuidQiii 
in  Mr.  Coxe's 
note  book  upon 
the  occasion  of 
the  death  of 
Lord  Talbot. 
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M*Mahok  v. 
bukchbll. 


Jtobinum  v. 

Cox. 

Old  MS.  notes. 

Where  the 
qiiestion  is 
whether  an  in- 
strument was 
given  pro  turpi 
causa,  the  proofs 
need  not  be  so 
direct  as  in  an 
action  at  hiw  by 
a  husband  to 
recover 
damages  for 
criminal  con- 
versation with 
his  wife,  or  in 
a  suit  by  him  in 
the  Ecclesiasti- 
cal  Court  to 
obtain  a  divorce 
from  her  for 
a^lultery. 


REPORTS  IN  CHANCERY, 

not  necessary  to  make  the  charge  in  gross  terms.  It  was  suffidenty 
as  it  was  charged  there^  for  the  Court  to  know  what  was  aimed 
at  by  the  answer. 


LordHardwieke. — In  causes  of  this  kind>  it  is  very  true  that  sus- 
picion only  will  not  do.  The  Court  may  believe  the  turpitude,  but  it 
cannot  place  its  judgment  upon  mere  belief.  The  evidence  must  be 
such  as  to  afford  a  presumption  upon  which  I  can  act.  The  testimony 
here  is  enough  for  that.  It  must  be  remembered  in  cases  like 
this  we  must  be  content  with  the  evidence  the  thing  will  bear, 
and  where  the  question  is,  whether  an  instrument  was  given  pro 
turpi  caus^,  the  proofs  need  not  be  so  direct  as  in  an  action  at  law 


with  his  courtesy  and  affability, 
his  great  generosity  and  other 
private  virtues  made  his  death 
perhaps  more  generally  lamented 
than  that  of  any  other  single 
person  for  many  ages  past.  In  a 
word,  he  died  exceedingly  lamented 
by  men  of  all  ranks. 


In  the  succeeding  passage  of 
the  Note  Book,  Coxa  thus  com- 
memorates  the  appointment  of 
Lord  Hardwicke  to  the  office  of 
Chancellor  !—Hil.  10  Geo.  II. 
Memorandum,  on  Monday  the 
21  St  of  February,  1736,  Philip, 
Lord  Hardwicke,  Lord  Chief  Jus- 
tice  of  the  King's  Bench,  was 
appointed  by  His  Majesty  Lord 
High  Chancellor  of  Great  Britain. 
The  next  day  and  Wednesday,  he 
received  the  compliments  of  the 
barristers  and  others  at  his  house 
in  Lincoln's  Inn  Fields  upon  his 
promotion,  and  on  Thursday  sat 
for  the  first  time  in  Lincoln's  Inn 
Hall  to  hold  the  first  General  Seal 
after  Term.  The  great  loss  of 
him  to  the  Court  of  King's  Bench 
sufficiently  appears  by  these  notes, 

Coxe  has  for  some  reasons  em- 
ployed a  considerable  quantity  of 


ink  in  endeavouring  to  obliterate 
this  last  passage,  but  it  is  still 
sufficiently  legible  to  antiqnarian 
eyes. 

It  is  this  case  of  Moore  v. 
Moore  which  contains  the  famous 
"  Nota  Bene,"  from  which  equity 
students  conclude  that  Atkyns 
was  brought  up  at  Westminster 
school :  "  Nota  Bene,  Mr.  Attor- 
ney-General [Sir  Dudley  Ryder] 
after  the  decree  was  pronoooced 
said,  this  was  so  uncommon  a 
case  that  probably  it  would  never 
happen  again.  Lord  Chancellor 
replied.  If  you  think  so  you  must 
have  a  very  good  opinion  of  the 
ladies,  for — 
In  amore  hsec  omnia  insunt  vitia : 

injurise, 
jSuspiciones,  inimiciti»y  induci», 
Bellum,  pax  rursum." 

It  has  excited  surprise  that 
Lord  Hardwicke,  whose  education 
was  a  very  defective  one,  should 
have  had  the  reputation  of  being 
a  great  classical  scholar.  May 
not  that  surprise  well  cease,  when 
we  find  a  Lord  Chancellor  quo- 
ting the  "Eunuchus"  from  the 
bench,  in  reply  to  an  apparently 
unexpected  observation  ? 


641 


1846. 


TEMP.  LORD  COTTENHAM. 

by  a  husband  to  recover  for  criminal  conversation  with  his  wife, 
or  in  a  suit  by  him  in  the  Ecclesiastical  Court  to  obtain  a  divorce  MiMAHONr 
from  her  for  adultery.     Robinson  v.  Cox,  L.  G.  July,  1741.  Burchbll. 

See  also  Robinson  v.  Cox,  9  Mod.  263.  Eobinwnv.Cbs. 


Lord  Hardwicke. — A  party  may  give  proofs  of  particular  acts  BrtmeU  v. 

under  a  general  allegation  of  weakness  of  mind. — Brunell  v.  Wade^  ??*' 

^  *  '  Old  MS.  notes. 


L.  C.June,  1742. 


CLARK  V.  PBRIAM, 
'  PKRIAM  V.  CLARK  (a). 

This  bill  was  brought  against  defendant,  as  she  was  administratrix 
of  Zachariah  Periam,  her  late  husband,  to  have  satisfaction  for  an 
annuity,  secured  to  the  plaintiff  by  bond,  out  of  Mr.  Periam's  assets. 
The  defendant  by  her  answer  insisted  that  the  plaintiff  was  kept 
by  Mr.  Periam  as  his  mistress,  and  that  she  was  a  woman  of  bad 
character ;  and  therefore  the  cross  bill  was  brought  in  order  to  have 


(a)  This  case  is  also  reported 
2  Atk.  333  and  337*  and  9  Modem, 
340,  where  it  is  stated  to  have 
been  transcribed  from  the  MSS. 
of  Mr.  Salt.  It  is  inserted  here 
chiefly  from  the  circumstance  of 
its  author  having  become  Lord 
Chancellor. 

Two  works  have  been  ascribed 
to  Lord  Bathurst,  the  one  entitled 
the  '*  Theory  of  Evidence,"  and 
the  other  sometimes  entitled, 
"The  Institute  of  the  Law  of 
Trials  at  Nisi  Prius,"  and  some- 
times entitled,  "  An  Introduction 
to  the  Law  relative  to  Trials  at 
Nisi  Prius.'* 

Lord  Bathurst  is  not  named  by 
Horace  Walpole,  in  his  Catalogue 
of  Royal  and  Noble  Authors. 
(Lord  Orford's  Works,  vol.  i. 
1798,  and  Park's  Walpole's  Royal 
and  Noble  Authors,  5  vols.  8vo. 
1806.)  Brooke,  in  the  Bibliotheca, 
Legum  Anglias,  1788,  part  ii.  p. 


243,  after  noticing  that  the  Theory 
of  Evidence  exhibited  a  very 
scientiGc  distribution,  and  com- 
prehensive system  of  that  import- 
ant branch  of  the  practice  of  the 
law,  adds, — "This  work,  it  is 
generally  understood,  was  after- 
wards engrafted  by  the  learned 
author  into  another,  upon  a  col« 
lateral  branch  of  the  practice,  and 
entitled.  An  Institute  of  the  Law 
of  Trials  at  Nisi  Priusf  which 
has  been  since  considerably  ex- 
tended and  enlarged  by  the  addi- 
tions of  numerous  authorities  on 
the  same  subject,  by  one  of  the 
present  learned  judges  of  the 
Court  of  King's  Bench,  under 
the  more  general  title  of  An  In- 
troduction to  the  Law  relative  to 
Trials  at  Nisi  Prius. 

Mr.  Selwyn,  in  the  Preface  to 
bis  Nisi  Prius  (eighth  edit.),  does 
not  mention  the  Theory  of  Evi- 
dence ;  but— after  noticing  that  it 


A  party  may 
give  proofs  of 
particttlar  acts 
under  a  general 
allegation  of 
weakness  of 
mind. 

From  a  MS.  re- 
port, by  Lord 
Chancdlor 
Bathurst,  in  the 
writer's  posses- 
sion. 

Case  in  which 
it  seemed  to 
Lord  Hard- 
wicke sufficient 
to  put  in  issue 
the  general 
charge  of  lewd- 
ness, in  order 
to  admit  proof 
of  particular 
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M'Mahon  v. 
burcbbll. 

Clark  \, 

Jrfnatn* 
PfUtm  ?. 
CUark. 


the  bond  delivered  up;  and  for  that  purpose  the  cross  bill  charged 
that  before  her  acquaintance  with  Mr.  Periam  the  plaintiff  was  a 


could  not  fail  to  excite  sarprise 
that  a  well  digested  treatise  on 
the  law  of  actions  remained  for  so 
great  alength  of  time  a  desideratum 
in  the  profession,  he  adds  that "  it 
was  not  until  the  year  1767  that 
an  anonymous  compilation,  (the 
first  desenring  any  notice,)  en- 
titled An  Introduction  to  the  Law 
relative  to  Trials  at  Nisi  Prius, 
was  published.  The  same  work 
was  republished  by  the  late  Mr. 
J.  BuUer,  in  the  year  1772.  Al- 
though  the  title  page  is  silent  as 
to  this  being  a  second  edition,  yet, 
from  an  examination  of  the  con- 
tents, it  appears  very  clearly  that 
Mr.  J.  Buller's  book  is  merely  a 
republication  of  the  anonymous 
treatise,  published  in  1767.  It  is 
very  remarkable,  that  at  this  day 
so  many  different  opinions  should 
exist  as  to  the  real  author  of  this 
compilation;  some  persons  ascrib- 
ing it  to  Mr.  Ford,  others  to  the 
late  Mr.  J.  Clive,  and  others  to 
Mr.  Bathurst.  Unquestionably 
it  was  the  received  opinion  at  the 
bar,  upon  the  first  appearance  of 
this  work,  that  it  had  been  com- 
piled  by  Mr.  Bathurst,  created 
Lord  Apsley  in  1771,  [he  be- 
came Earl  Bathurst,  on  the  death 
of  his  father,  in  September,  1775,] 
for  his  own  private  use ;  but  the 
dedication,  by  Mr.  Buller  to  Lord 
Apsley,  prefixed  to  the  edition  in 
1772,  which  must  have  escaped 
the  notice  of  those  persons  who 
have  so  confidently  ascribed  this 
work  to  a  different  author,  places 
the  question  beyond  the  reach  of 
controversy.  That  dedication  ex- 
pressly recognizes  this  treatise  as 


owing  its  origin  to  a  collectioB  of 
notes  formerly  made  by  Lord 
Apsley  for  his  own  private  use." 

The  writer  has  had  no  oppor- 
tunity of  inspecting  any  edition  of 
Buller's  Nisi  Prius  of  an  earlier 
date  than  1775.  Neither  that 
edition,  nor  any  subsequent  edi- 
tion which  the  writer  has  seen, 
contains  the  dedication  to  Lord 
Apsley,  mentioned  by  Mr.  Selwyn 
to  be  prefixed  to  the  edition  of 
1772.  The  edition  of  1775  is  in 
quarto,  and  purports  to  be  the 
second  edition,  with  large  addi- 
tions. Another  edition  of  the  same 
work  appeared  in  1789  in  octavo, 
thus  entitled, — An  Institute  of 
the  Law  relative  to  Trials  at  Nisi 
Prius,  originally  published  in  the 
year  1760;  a  new  edition,  with 
alterations  and  additions,  by 
Arthur  Onslow,  Esq.,  Barrister- 
at-Law.  There  is  prefixed  to  Mr. 
Onslow's  edition  the  following 
advertisement : — ''This  work  was 
first  published  in  the  year  1760, 
without  the  author's  name;  and 
afterwards  re-published  by  Mr. 
Justice  Buller,  with  additions, 
under  the  title  of  An  Introduce 
tion  to  the  Law  relative  to  Trials 
at  Nisi  Prius.  The  number  of 
modem  cases  not  inserted  in  any 
edition  of  this  work,  was  the 
editor's  motive  for  this  under- 
taking.''— The  Theory  of  Evidence 
is  stated  in  Clarke's  Bibliotheca 
Legum  to  have  been  printed  in 
octavo,  in  1761.  This  was  seven 
years  after  Lord  Bathurst  had 
been  appointed  a  judge  of  the 
Court  of  Common  Pleas.  The 
earliest  edition  of  Boiler's  Km 
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lewd  woman  of  an  infamous  character ;  which  heing  denied  by  1846. 

the  answer,  in  order  to  support  the  charge  in  the  bill,  one  M'MAiioNr 
Rogers  was  examined ;  who  deposed  nothing  as  to  her  general  Burchbll. 
character ;  but  that  she  was  a  loose  woman  as  he  believed ;  for  Clark  t. 
that  he  had  seen  her  at  one  Mr.  Abington's  lodgings,  where  ^''^* 
he  had  seen  very  indecent  familiarity  between  them ;  and  that  oark^ 
Mr.  Abington  told  him  he  had  bun  with  her,  and  that  she  was 
Im  excellent  bed-fellow ;  and  that  he  believed  Mr.  Abington  kept 
her  as  his  mistress.    To  the  reading  this  evidence  it  was  objected 
by  the  counsel  for  the  plaintiff  in  the  original  bill,  that  the 
general  character  being  put  in  issue,  that  alone  could  be  examined 
to;   and  that  under  such  a  general  charge  particular  acts  of 
lewdness  and  incontinency  ought  not  to  be  shown ;  because  by 
so  putting  the  matter  in  issue  the  plaintiff  was  deprived  of  an 
opportunity  of  giving  an  answer  to  them ;  and  it  would  be  very 
inconvenient  to  allow  such  general  charges  to  be  supported  by 
evidence  of  particular  acts.    The  Lord  Chancellor. — In  order  to 
determine  this  question,  the  nature  of  this  suit  is  to  be  considered* 
The  equity  for  relief  against  this  bond  is,  that  it  was  given  in 
turpi  caus&  in  regard  the  plaintiff  was  a  woman  of  the  town  ;  and 
to  support  the  objection  the  cases  of  witnesses  and  of  defendants 
in  criminal  prosecutions  have  been  relied  on.    But  I  am  of 
opinion  that  this  case  differs  from  those  and  all  the  others 
mentioned  of  examinations  into  general  character,  where  evidence 

Prins,   mentioned   in  the  same  to  the  Law  relative  to  Trials  at 

work,  is  1767.  Nisi  Priua.    This   Introduction, 

Bridgman,  in  hisLegal  Bibliogra-  continues  Brid^man,  was  followed 

phy,  p.  330-— after  mentioning  the  by  the  Institutes  (of  Arthur  Ons- 

Theory  of  Evidence,  published  in  low,  Esq.)  of  the  Law  relative  to 

octavo,andtheIn8tituteoftheLaw  Trials  at  Nisi  Prios,  originally 

of  Trials  at  Nisi  Prius,  printed  in  published  in  1760,  and  again  in 

seven  parts,  octavo, — says  that  the  1 789. 

former,  exhibiting  a  scientific  dis-  Lord  Campbell  says  (Lives  of 

tributiott,  and  comprehensive  sys-  the  Chancellors,  vol.  v.  page  443) 

tern  of  the  Law  of  Evidence,  is  that  Lord  Bathnrst  had  iodus- 

generally  understood  to  have  been  triously  made  a  sort  of  Digest  of 

afterwards  engrafted  on  the  latter  I  the  Rules  of  Evidence,  and  the 

and  being  considerably  extended  points   generally  arising  at  the 

and  enlarged  by  the  addition  of  trial  of  actions ;  and  that  this  was 

numerous  authorities  on  the  same  afterwards  enlarged  by  Mr.  Justice 

subject,  it  was  published  by  the  Buller,  and  published  under  the 

late  learned  judge.  Sir  Francis  name    of    Buller's   Nisi    Prius. 

Buller,  Bart.,   under  the  more  Lord  Campbell  quotes  no  autho- 

general  title  of  An  Introduction  rity. 
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of  particular  facts  has  been  refosed.  I  will  begia  with  taking 
notice  of  the  authorities  mentioned.  The  first  is  Whaletf  t. 
Norton,  1  Vem.  483.  In  that  case  the  Master  of  the  Bolls 
said  that  if  it  had  been  chai^d  in  the  bill  that  the  defendant 
was  a  common  strumpet,  and  that  she  commonly  practised  after 
that  sort,  and  used  to  draw  in  young  gentlemen,  he  thought 
it  reasonable  to  relieve — and  it  is  said  that  the  plaintiff  in  that 
cause  had  proved  as  much.  But  the  defendant's  counsel  opposed 
the  reading  to  that  matter,  by  reason  it  was  not  charged  in  the 
bill,  nor  in  issue  in  the  cause  i  and  they  prayed  liberty  to  amend 
their  biU  and  charge  the  special  matter,  paying  the  costs  of  the 
day  (a).  I  don't  mention  this  as  an  authority,  but  as  it  shows 
the  apprehension  of  the  Court  and  the  bar  in  that  case;  for 
it  only  mentions  charging  her  being  a  common  strumpet,  and 
not  the  particular  facts  as  necessary  to  introduce  the  evidence. 
The  next  were  two  cases  which  came  before  me,  Atkins  v.  Farr  (6), 


Aaim  ▼.  Farr, 
I  Atk.  287,  as 
reported  in  the 
JoddreU  MSS. 


(a)  Vernon  adds,  ''  and  of  the 
depositions  taken  in  the  cause." 
Whaley  v.  Norton  was  heard  in 
1687»  by  the  Master  of  the  Rolls, 
Sir  John  Trevor.  If  the  order 
was  made,  then  the  order  of  the 
House  of  Lords,  in  FHkin  v. 
HUl,  ante,  page  434,  will  not,  at 
least  as  to  one  part  of  it,  alto- 
gether want  a  precedent. 

(fi)  Atkins  V.  Farr  is  reported 
1  Atkyns,  287.  The  following 
report  of  the  case  is  taken  from 
the  Joddrell  MSS.  mentioned  in 
Lord  Campbell's  Lives  of  the 
Chancellors,  vol.  v.  p.  50.  Lord 
Campbell  says,  that  Joddrell  often 
does  more  justice  to  Lord  Hard- 
wicke  than  Atkyns,  or  Vesey 
senior. 

Plaintiff  brought  bill — Case  was 
that  defendant  in  1732  entered 
into  a  bond  to  plaintiff,  condi- 
tioned to  pay  plaintiff  500/.  if  he 
did  not  marry  plaintiff  in  twelve 
months,  reciting  in  the  condition 
that  plaintiff  and  defendant  had 
agreed  to  marry.  BiU  suggested 
that  defendant,  coming  to  visit 


plaintiff  about  twelve  months 
after  giving  the  bond,  took  the 
bond  from  her.  Defendant  by  an- 
swer admitted  the  giving  the  bond; 
but  smd  that  coming  to  visit  plain- 
tiff about  twelve  months  after,  and 
some  difference  arising  between 
them,  she  (plaintiff)  voluntarily 
gave  him  up  the  bond.  Plaintiff 
dying,  her  mother  as  administra- 
trix revived  the  suit.  For  defend- 
ant it  was  objected,  1st.  That  this 
bond  was  given  upon  an  illegal 
consideration,  ez  turpi  causfi; 
and  2ndly,  that  plaintiff  doth  not 
prove  or  suggest  that  she  was 
ready  or  offered  to  marry  defend- 
ant. Mr.  Noel,  for  defendant, 
cited  IKey  v.  Bradskawe]  2  Vem. 
102.  Mr.  Brown,  for  plaintiff: 
Defendant  does  not  insist  on 
plaintiff's  not  offering  to  marry, 
nor  upon  his  own  being  ready  to 
marry,  or  that  plaintiff  was  in  any 
default  in  that  respect,  but  puts  it 
upon  the  infamy  of  her  character ; 
bnt  nothing  of  this  proved ;  and 
if  plaintiff  had  sued  at  law  she 
would  not  have  been  obliged  to 
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and  BobvMon  v.  Cox.    The  case  of  Atkins  v.  Farr  was  in  1738. 


184A. 


plead  a  tender  of  marriage.    He, 
that  enters  into  a  bond  to  pay 
money,i8  to  tender  the  money;  and 
we  are  deprived    of   our   legal 
remedy  by  the  act  of  the  defend- 
ant.— Lord  Chancellor.    Here  are 
two  questions,  let. whether  plain- 
tiff has  any  original  equity  to  come 
into  this  Ck>urt  for  relief;   and 
2ndly,  whether  upon  the  circum- 
stances here,  plaintiff  has  lost 
that  equity.  As  to  the  first.   Here 
the  plainuff  on  all  the  circum- 
stances as  to  this  bond  is  proper  in 
coming  here ;  and  the  loss  of  the 
bond  is  a  foundation  of  equity; 
because  at  law  plaintiff  cannot  pro- 
ceed without  a  profert  in  curia. 
And  here  is  an  affidavit  annexed  to 
the  bill  as  to  the  loss  of  the  bond 
as  usual.     Next — whether   suffi- 
cient proof  of  the  contents  of  this 
bond.    Objection.    The  proof  of 
the  defendant  getting  the  bond 
by  force   by  one  witness  only, 
and  defendant  swears  it  was  deli- 
vered (airly.    But  the  ground  of 
objection  as  to  one  witness  of 
oath  against  oath  of  defendant,  is 
not  the  present  case.    Plaintiff 
entitled  here  to  make  oath  her- 
self of  the  bond  being  in  de- 
fendant's   hands;    so   here   are 
two  oaths.    Besides,  the  defend- 
ant does  admit  the  having  the 
bond;  and  this  amounts  to  a 
confession   and   an   attempt   at 
avoidance;  and  though  but  one 
witness  to  prove  defendant's  con- 
fession of  taking  the  bond  by 
force,  yet  that  is  corroborated  by 
another  witness  that  defendant 
proposed  to  give  a  new  bond. 
But  objections  as  to  the  collateral 


OarJt. 


M*Mahon  9. 
equity.    And  objection  that  this  a  Burchbll. 

legal  demand  and  here  not  proper  Clark  v. 

averment.   And  L.  C.  agrees  that  P^rtam. 

is  so ;  but  held  there  are  sufficient  P^*^^  ▼• 

averments:  and  if  plaintiff  had 

declared  at  law  it  would  have 

been    only    on    the   bond,   and 

the    payment    or    excuse    must 

come  on  the  part  of  the  defendant ; 

and  defendant  must  have  pleaded 

performance  or  excuse ;  the  excuse 

must  have  been  that  he  offered  to 

marry  plaintiff  and  she  refused. 

It  is  not  said  in  the  condition 

that  he  was  to  marry  her   on 

request,  but  he  is  to  do  the  first 

act — and  the  nature  of  these  con- 
tracts are  that  the  man  should 

make  the  first  offer,  unless  ex- 
pressly agreed  otherwise.  Objec- 
tion. Here  no  compulsion  on 
plaintiff  to  marry  defendant  if  he 
had  requested.  Bat  the  condi- 
tion recites  an  agreement  by  both 
to  marry,  and  this  under  his  band. 
Objection.  This  bill  for  a  penalty. 
But  the  condition  states  the 
damage  and  what  is  to  be  paid. 
Objection  as  to  the  character  and 
behaviour  of  the  woman.  If  that 
bad  been  proved  that  she  after 
turns  whore :  there  it  would  have 
been  foundation  for  relief  here  or 
at  law;  if  on  a  simple  contract 
that  may  be  given  in  evidence, 
for  she  is  in  fact  become  another 
woman;  and  L.  C.  has  known 
but  one  penny  given  in  such 
case ;  and  the  same  reason  will 
hold  here  where  the  promise  is 
by  specialty  to  give  relief.  Here 
no  evidence  of  such  a  character 
of  plaintiff  or  any  imposition  on 
defendant;  and  if  plaintiff  was 


circumstances  to  bar  plaintiff's     induced  to  any  bad  compliance. 
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yet  that  no  head  of  relief  against 
the  bond,  unless  she  was  proved 
to  be  before  profligate ;  and  many 
cases  on  this  head :  and  no  pretence, 
or,  at  least,  no  proof  of  that  here. 
The  case  in  Vernon  was  upon 
its  being  an  unreasonable  agree- 
ment and  presumed  imposition — 
Wherefore  decree  for  plaintiff  that 
defendant  pay  the  600/.  and  inter- 
est from  bill  filed  and  costs. 

When  the  writer  first  read  (now 
some  years  ago)  JoddreU's  Re- 
port of  this  case  of  Atkins  v. 
FarVf  it  immediately  brought  to 
his  mind  Mr.  West's  description 
of  Lord  Hardwicke's  Note  Books. 
Mr.  West  says,  that  Lord  Hard- 
wicke's note  books  generally  con- 
tain the  statement  of  the  case,  the 
evidence,  and  the  arguments  of 
counsel,  and  frequently  during 
the  srguments  of  counsel  the 
answers  to  their  arguments,  which 
are  enclosed  within  brackets. 
JoddreU's  Report  of  Atkins  v. 
^arr,  when  attentively  considered 
contains  just  what  one  might 
expect  to  find  in  Lord  Hard- 
wicke's Note  Book — the  case — 
the  evidence — the  arguments  of 
counsel — and  the  answers  to 
those  arguments — all  set  down 
with  brevity,  but  not  with  a  bre* 
vity  which  to  a  lawyer  is  obscure. 
AtUns  ▼.  Fair,  does  not  fall 
within  the  period  embraced  by 
Mr.  West's  volume.  The  original 
bill  and  answer  in  A  thins  v.  Farr, 
are  printed  in  Pleadings  in  Equity 
iUustrative  of  Lord  Redesdale's 
Treatise  by  Mr.  Walpole  Willis, 
pages  13  and  694. 


Lord  Campbell  says  (Lives,  voL 
▼.  p.  60,  in  the  note)  that  none 
of  Lord  Hardwicke's  judgments 
were  printed  untU  after  he  had 
resigned  the  Great  Seal.  This  is 
not  strictly  correct.  Lord  Hard- 
wicke  resigned  the  Great  Seal  in 
1766;  Serjeant  Bamardiston'a 
Reports  of  Cases  Determined  in 
the  High  Court  of  Chancery  from 
April  a6th  1740,  to  May  9th  1741, 
folio,  were  published  in  1742.  It 
is  singular  that  in  the  same  note 
Lord  Campbell,  after  stating  the 
dates  of  the  publication  of  the 
first  and  second  volumes  of 
Atkyns,  and  of  the  first  edition  of 
Vesey,  Sen.  and  that  at  that  time 
MS.  notes  were  much  quoted, 
expressly  enumerates  Bamar- 
diston,  and  also  Strange,  amongst 
the  reporters  of  Lord  Hard- 
wicke's decisions  published  sub* 
sequently. 

Strange  became  Solicitor- 
General  in  1736,  10  Geo.  IL 
His  reports  came  down  to  1747» 
21  Geo.  II.  He  was  made 
Master  of  the  Rolls  1749,  23 
Geo.  II.  He  died  in  1753,  and 
his  reports  were  published  by 
his  son  in  1765,  in  2  vols,  folio, 
who  dedicates  them  to  the  Earl 
of  Hardwicke,  Lord  High  Chan- 
cellor. These  reports,  therefore, 
were  printed  before  Lord  Hard- 
wicke had  resigned  the  Great 
Seal.  The  cases  during  the 
period  of  Lord  Hardwicke's 
Chancellorship  commence  VoL 
II.  at  page  1071,  and  contmue  to 
page  1272,  being  the  end  of  the 
Reports.  There  is  not  a  single 
Chancery   case   amongst   thenL 

The  Chancery  cases  in  Strange, 
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base  and  infamous  behavionr.    Bohinwn  v.  C(Kc(a)  was  last  year.         1846. 
There  it  was  only  charged  that  she  the  defendant  was  a  woman  of  m«mj^hon  «. 
bad  fame,  and  drew  in  R.  Robinson  to  give  the  note :  yet  in  that  B0rcbbi.l. 
case  I  find  by  looking  into  the  notes,  the  plaintiff  entered  into  the  Clark  ▼. 
most  particalar  facts  of  her  behaviour.  This  objection  was  not  then  ^^^^' 
indeed  made,  but  that  shows  it  was  looked  upon  as  the  common   qi^j^^ 
manner  of  charging  it.     Sidney  t.  Sidney  was  the  next,  which 
was  argaed  in  1729,  but  the  Master  of  the  Rolls  did  not  give  hia 
opinion  in  it  till  the  year  1732  (5).    There  the  bill  was  brought 


are  few  in  number,  and  are  scat- 
tered through  Vol.  I.,  and  the 
early  part  of  Vol.  II.  They  are 
all  of  a  date  prior  to  Lord  Uard- 
wicke's  Chancellorship.  Strange 
gives  many  decisions  of  the  Court 
of  King's  Bench  when  Lord 
Hardwicke  was  Chief  Justice, 
but  Lord  Campbell  is  speaking 
of  Chancery  decisions. 

Lord  Campbell  also  states  that 
the  first  volume  of  Atkyns  came 
out  in  1757.  The  first  volume 
of  Atkyns  did  not  appear  till 
1765.  It  is  but  just  to  the 
memory,  both  of  the  Chancellor 
and  of  the  reporter,  to  recollect 
that  it  was  not  until  after  the 
death  of  Lord  Hardwicke  that 
Atkyns  apphed  to  him  the  fol- 
lowing singularly  apt  quotation: — 
Illius  vitamultis  erit  prsedarisque 
monumentis  ad  omnemmemoriam 
Gommendata.  Nee  vero  silebitur 
admirabilis  qusedam,  et  incredi- 
bilis,  ac  peene  divina  ejus  in  legi- 
bus  interpretandis,  sequitateexpli- 
canda,  scientia.  Neque  enim  ille 
magis  juris  consultus,  quam,  jus- 
titise  fuit. 


The  Chancery  cases  during  the 
time  of  Lord  Hardwicke,  which 
now  form  part  of  the  ninth  volume 
of  the  collection  known  by  the 


name  of  Modem  Reports,  were 
not  printed  until  1795.  Mr* 
Leach  the  editor  gives  the  fol- 
lowing account  of  these  cases.  He 
says :  "  In  the  ninth  volume  will  be 
found  an  additional  collection  of 
cases  in  the  Court  of  Chancery 
during  the  time  of  Lord  Hard- 
wicke, from  Michaelmas  Term  in 
the  lOth  year  of  George  the 
Second,  to  Trinity  Term  in  the 
28th  of  George  the  Second. 
These  cases  fill  two  hundred  and 
eighty  three  pages,  are  ninety  in 
number,  and  fifty-two  now  for 
the  first  time  reported ;  they  were 
all  of  them,  except  the  last  thir- 
teen, printed  from  a  collection  of 
manuscript  cases  preserved  in  the 
library  of  the  late  Samuel  Salt, 
Esq.  of  the  Inner  Temple.  They 
sppear  to  have  been  taken  with 
great  accuracy,  and  many  of  them 
bear  the  author's  name,  which  is 
printed  as  it  appeared  in  the 
original  manuscript.  The  last 
thirteen  cases  in  this  volimae 
were  kindly  sent  to  the  editor 
through  the  hands  of  one  of  the 
proprietors  of  the  work,  by  Charles 
Butler,  Esq.  of  Lincoln's  Inn." 

(a)  See  this  case  9  Mod.  263, 
and  ante,  page  640. 

(b)  Sidney  v.  Sidney^  is  now 
reported  3  P.  Will.  270. 
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by  the  wife  for  a  specific  performance  of  articles.  The  defendant, 
in  his  answer^  charged  that  she  had  much  misbehayed  herself, 
and  that  he  had  been  forced  to  leave  her ;  and  the  Master  of  the 
Bolls  was  of  opinion  that  depositions  chargmg  her  with  adultery 
ought  not  to  be  read.  But  his  reason  was  because  the  answer  had 
not  put  the  charge  of  adultery  in  issue ;  and  certainly  it  had  not, 
for  she  might  misbehave  herself  many  ways  beside  that,  as  by 
gaming  or  extravagance.  The  next  is  the  case  of  Lord  and  Lady 
Doneraile(a),  which  was  an  appeal  from  Ireland  before  the  House 
of  Lords,  in  February,  1734.  There  the  defendant  charged  that 
the  plaintiff  had  not  behaved  herself  with  duty  and  tenderness  to 
him,  as  became  a  virtuous  woman,  much  less  his  wife ;  and  what 
gave  a  ground  for  this  was,  that  she  had  as  a  merit  m  her  bill, 
charged  that  she  had  always  behaved  herself  with  all  duty,  affec- 
tion, and  tenderness  to  her  lord.  The  defendant  had  entered 
into  proof  of  her  committing  adultery  with  one  Barry,  and  that 
evidence  had  been  admitted  to  be  read  in  Ireland,  and  was  made 
one  of  the  reasons  for  the  appeal :  and  as  adulteiy  was  not  put 
in  issue  (for  chastity  is  not  certainly  the  only  virtue  a  woman 
may  possess),  the  Lords  did  right  to  refuse  it.  However,  I  think 
there  is  some  difference  between  the  case  of  a  wife  and  a  kept 
mistress,  because  by  admitting  herself  to  be  kept,  she  has  laid 
a  foundation  for  the  charge ;  but  in  the  other  case  where  the 
man  has  thought  proper  to  marry  the  woman,  the  charge  ought 
to  be  more  particular.  From  these  cases  it  seems  sufficient 
to  put  in  issue  the  general  charge  of  lewdness,  in  order  to  admit 
proof  of  particular  acts ;  otherwise  the  pleadings  must  be  stuffed 
with  matter  very  indecent  in  a  court  of  justice,  and  it  would  be 
necessary  to  fill  them  with  scandal  upon  particular  persons  not 
concerned  in  the  cause,  and  which  might  not  after  be  proved. 
The  cases  argued  from  must  be  admitted  to  be  law,  as  if  there 
is  a  criminal  prosecution.  The  prosecutor  can't  enter  into 
defendant's  character,  unless  defendant  b^ns  with  calling  to 
his  character,  and  then  he  can't  examine  to  particular  facts. 
So  as  to  witnesses  you  can  only  enter  into  the  general  character. 
The  reason  is  because  that  is  only  collateral  matter,  and  not  put 
in  charge  at  all,  and  therefore  the  person  can't  be  presumed  to 
come  prepared  to  answer  it.  But  compare  this  to  other  cases 
where  general  character  is  put  in  issue,  and  there  courts  of  law 
admit  such  evidence.  One  case  excepted,  (viz.)  that  of  common 
barrator.     But  that  being  generally  against  persons,  who  act  as 


(a)  Doner aile  v.  Doneraik,  see  before,  page  634. 
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attorneTS,  it  is  a  very  nice  thing,  and  depends  upon  variety  of        1846. 
facts  to  draw  the  line  between  acting  only  in  his  profession  and  m*Mahon  •. 
as  a  barrator.     But  that  does  not  hold  in  other  cases;  as  in  Bu&chkll. 
indictment  for  keeping  a  disorderly  house,  or  gaming  house,  CUarky. 
particular  facts  are  proved  under  the  general  charge.    And  this  p^T"' 
is  the  general  rule  in  all  cases,  where  the  general  behaviour  or  Oark. 
circumstance  of  mind  is  the  thing  in  issue.     So  where  weakness 
or  drinking  are  chai^d  to  show  a  liableness  to  be  imposed  upon. 
I  think  therefore  that  the  distinction  is,  that  wherever  the 
general  behaviour  is  put  in  issue,  evidence  of  particular  facts  may 
be  admitted ;  but  wherever  it  comes  in  collaterally  it  is  other- 
wise.    I  am  therefore  of  opinion  that  this  evidence  ought  to  be 
admitted,  and  to  determine  otherwise  would  be  kjring  down  a 
rule  productive  of  inconveniences  not  easily  to  be  foreseen. — The 
evidence  was  read,  and  decree  for  setting  aside  the  bond  affirmed, 
and  chiefly  on  that  evidence.     Note. — ^This  was  a  re-hearing  of 
the  Chancellor's  own  decree. — Clark  v.  Periam^  Periam  v.  Clark, 
L.  C.  July,  1742. 


The  ensuing  is  a  copy  of  a  loose  paper  found  among  the  MSS. 
of  Sir  Thomas  Clarke,  M.  B.  It  will  be  seen  that  he  was  the 
leading  counsel  for  the  defendant.  Mr.  Murray  was  the  junior 
counsel  for  the  defendant. 

The  curious  reader  may  compare  it  with  the  notes  of  Mr. 
Murray's  argument,  in  Atkyns  and  9  Modem. 

The  bill  charged  that  before  Zachariah  Periam  became  ao-  Note  from  Sir 
quainted  with  Anne  Clarke,  she  was  a  lewd  woman,  and  of  an  JJj?*'  ^J?J*'" 
infamous  character.      It  charged  only  her  lewd  life  and  con-  Murray's  argu- 
versation,  and  sought  on  that  ground  to  be  relieved  against  the  ment  as  junior 
bond.     Under  such  a  general  charge  against  character,  the  wit-  qI^j^  ^ 
nesses  ought  only  to  have  been  examined  generally,  and  not  to  a  Periam. 
particular  fact,  as  that  Mr.  Abington  lay  with  Anne  Clarke  before 
Mr.  Periam.     If  special  and  particular  stories  of  lewdness  were 
to  be  given  in  evidence  when  not  stated  in  the  bill,  the  party 
charged  with  lewdness  would  have  no  opportunity  of  defending 
herself.     She  could  not  examine  witnesses  to  contradict  par- 
ticular stories,  unless  the  same  were  stated  in  the  bill.    The 
plaintiff  might  have  expressed  the  special  instances  of  lewdness 
in  the  bill,  and  they  would  have  been  relevant,  and  the  Master 
would  not  have  expunged  them.     Not  being  expressed  in  the  bill 
it  was  a  surprise  upon  the  party  to  allow  evidence  of  them  to 
be  read.     A  party  never  could  be  prepared  to  answer  particular 
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facts,  unless  specified  in  the  pleadings.  This  was  the  ground 
why,  in  courts  of  law,  if  you  wish  to  take  away  the  credihility 
of  a  witness,  you  can  only  examine  as  to  his  genenl  character, 
and  cannot  go  into  particular  acts  of  dishonesty.  ETidence  of 
particular  facts  would  be  a  surprise  upon  him,  and  he  would  hare 
no  opportunity  of  contradiction.  He  might  be  ready  without 
notice  to  show  a  good  general  diaracter,  but  not  to  answer  as  to 
particular  matters.  It  was  so  with  regard  to  other  cases,  where 
courts  of  law  go  into  evidence  of  character.  In  indictments  the 
evidence  as  to  the  prisoner's  character  was  always  general. — 
Whale^  y.  Norton;  Atkim  ▼.  Farr;  Bobinaom  v.  Cox;  Sidtiey 
T.  Sidney  ;  Doneraile  v.  Doneraile, — In  indictments  generally,  the 
particular  facts  are  stated,  in  order  to  give  the  prisoner  good 
opportunity  of  defending  himself.  Barratry  is  an  exception,  but 
the  defendant  has  an  equivalent.  Articles  are  ddivered  to  him 
before  the  trial,  containing  all  the  fiicts  to  be  given  in  evidence 
against  the  prisoner.  The  prisoner  therefore  knows  all  that 
is  to  be  brought  against  him  under  the  general  charge  of 
barratry  in  the  indictment. 


Lord  Hardwicke. — A  general  charge  of  drunkenness  is  enough 
to  entitle  the  party  to  read  evidence  of  the  particular  times. 
Chilcot  V.  Lakin,  L.  C.  June,  1751. 


Chiltoi  V. 
Lakin. 

Old  MS.  notes. 
A  graend 
charge  of 
drunkennest  IS 
enough  to 
entitk  the 
party  to  read 
evidence  of  the 
particolar 
times. 

Jfon/fjgniMi  V. 

From  some  old 
MS.  notes  in 
the  anthor^s 
possession. 

Evidence  to 
be  the  founda- 
tion of  an 
order  must,  si 
least,  relate  to 
the  facto  stated. 
MiUar  v. 

The  Court  will 
not  in  a  fore- 
closure suit 
direct  the 

Master  to  tax  the  costo  of  an  ejectment,  unless 
the  bUl  states  that  an  ejectment  was  brought. 


Lord  Eldon. — Much  injustice  would  be  done  were  this  Court 
to  give  relief,  or  inquiry,  upon  evidence  elicited  accidentally,  the 
facts  not  being  stated  in  the  pleadings  to  which  the  evidence  is 
applicable.  Evidence  of  that  kind  is  not  received  at  law, 
neither  can  it  be  received  here.  Evidence,  to  be  the  foundation 
of  an  order,  must  at  least  relate  to  the  facts  stated.  Montesqmett 
V.  Sandys,  L.  C.  Nov.  1811. 


Sir  John  Leach. — ^The  usual  decree  hi  a  foreclosure  suit  is^ 
that  the  plaintiff  shall  have  his  costs  at  law  as  well  as  his  costs 
in  equity,  but  then  the  bill  must  allege  that  the  plaintiff  has  in- 
curred such  costs  at  law.  The  Court  will  not  direct  the  Master 
to  tax  the  costs  of  an  ejectment,  unless  the  bill  states  that  an 
ejectment  was  brought.     Millar  v.  Major,  Y.  C.  Dec.  1818. 
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Lord  Eldon. — ^The  Court  must  know  nothing  of  depositions         1846. 
going  to  circomstances  which  the  hill  does  not  state.     Gordon  r.  m«mahon  ». 
Gordon^  L.  C.  June,  1819.  Bdkchbll. 

'—^  Gordon  v. 

Sir  John  Leach  said^  that  in  a  suit  having  for  its  ohject  to  The  Court  moat 

set  aside  a  settled  account  upon  the  ground  of  errors,  it  was  a  ^^^o^  nothing 

well  known  rule  that  it  was  ahsolutely  necessary,  that  the  errors  TOingto'dr-* 

should  he  particularly  stated  in  the  hill.     That  it  was  only  to  cumstanoes, 

these  errors  that  the  defendant  could  address  himself.     He  could  J^^  ^^^  ^^^^^ 

not  disprove,  or  give  any  explanation  of,  errors  to  which  his  at-  DavU  y. 

tention  was  not  drawn.     He  need  not  trouble  himself  about  any  ?i^^' ._ 
rm       .  ^        1  .  •   .  «•         i  •       1      1  •     1  •ii  If  a  plaintinr, 

other  errors.     That  if  a  plamtiff,  seeking  by  his  bill  to  open  a  seeking  by  his 

settled  account,  thought  fit,  in  disregard  of  the  rule  of  the  Court,  biU  to  open  a 

to  go  into  evidence  of  errors  not  specifically  set  forth  by  the  bill,  goes^into^i^  ' 

the  Court  would  not  allow  such  evidence  to  be  read.     BavU  v.  dence  of  erron 

starling,  M.  B.  Nov.  1829.  2^'fS^^ 

The  point  in  Shepherd  v.  Morris,  4  Beav.  252,  was  the  same  biU,  the  Court 

as  in  the  foregoing  case.  wiU  not  aUow 
°      °  such  evidence 
to  be  read. 

Sir  John  Xeach. — Here  the  defendant  denies  that  there  ever  Stanton  v. 
was  any  agreement  at  all.     How  can  he  then  be  heard  now  to  ?*i2"'j«-* 
allege  what  is  inconsistent  with  his  denial,  that  an  agreement  was  cannot,  in  gene- 
entered  into.     I  am  of  opinion  that  a  defendant  cannot  in  general  "}i!JJ"J,*!J™" 
avail  himself  of  a  defence  not  stated  in  his  answer,  but  first  not  stated  in 
brought  forward  by  his  own  witnesses.     It  is  different  if  the  ^  answer,  but 
plaintiffs  own  case  affords  reasons  why  the  Court  should  not  in-  forward^  his 
terfere  in  his  behalf.     The  plaintiff  may  disprove  the  defendant's  own  witnesses, 
statement,  that  there  was  no  agreement.     He  may  establish  the 
existence  of  the  agreement,  which  the  defendant  denies  to  have 
been  made ;  and  yet  there  may,  upon  the  plaintiff's  own  showing, 
be  a  cause  for  the  Court  declining  to  relieve  him.     Stanton  v. 
Bobson,  M.  R.  May,  1830. 


HOUSE   OF   LORDS. 
ELIZABETH  GARNER,  APPELLANT,  AND  JOHN  HUGHES,  RESPONDENT,    jy^^^j  thepiint- 

The  respondent  claiming  certain  premises  at  Conway,  under      De^ 

indentures  of  settlement,  dated  19th  June,  1795,  and  the  pre-  against  defend. 

ant,  a  pur- 
chaser, to  restrain  the  setting  up  of  an  outstanding  term— upon  bill  alleging 
notice  to  defendant's  solicitor  of  settlement  under  which  the  plaintiff  claimed, 
but  not  stating  the  name  of  the  witness,  who,  according  to  the  proofs  com- 
municated the  settlement  to  defendant's  solicitor— reversed  by  the  House  of 
Lords,  and  issue  directed,  whether  the  witness  oommunicatod  the  settlement 
to  such  solicitor. 
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1846.  mises  being  subject  to  a  term  of  500  years,  and  haying  been  sold 
M'Mahon  V  ^y  ^^®  respondent's  father,  James  Hughes,  who,  however,  was 
BuKCHKLL.  only  tenant  for  life  under  the  settlement,  filed  his  bill  in  the 
Gamtry.  Equity  Exchequer  against  the  appellant,  the  purchaser  of  the 

Hugku.  premises,  and  to  whom  there  had  been  an  assignment  of  the  term 

of  500  years,  praying  that  the  appellant  might  be  restrained  from 
setting  up  the  outstanding  term  of  500  years,  or  any  other  out- 
standing term,  upon  the  trial  of  the  action  of  ejectment,  which 
the  respondent  had  brought  for  the  recovery  of  possession  of  the 
premises.  The  bill — after  alleging  that  the  appellant  sometimes 
pretended  that  she  was  a  purchaser  of  the  premises,  without 
notice  of  respondent's  claim,  or  that  she  claimed  under  a  pur- 
chaser of  the  premises  without  notice— charged  the  contrary  to 
be  true,  and  charged  that  it  was  well  known,  believed,  or  sus- 
pected at  the  time  when  it  was  allied  that  the  appellant  pur- 
chased the  premises,  that  the  said  James  Hughes  was  only 
tenant  for  life  thereof,  or  at  least  had  no  power  to  convey  the 
fee  thereof.  And  the  bill  charged  that  John  Evans  was  employed 
by  the  appellant,  as  her  attorney  and  solicitor,  to  prepare  the 
alleged  conveyance,  by  which  the  said  premises  were,  as  alleged, 
^  conveyed  to  her ;  and  to  prepare  the  assignment  of  the  said  term 
of  500  years.  And  that  while  the  said  John  Evans  was  employed 
as  such  attorney  and  solicitor  of  the  appellant  in  preparing 
the  alleged  conveyance  and  the  assignment  of  the  term  of  500 
years,  the  said  John  Evans  and  the  said  James  Hughes  had 
various  conversations  relating  to  the  said  indentures  of  the  19th 
and  20th  days  of  June,  1795  ;  and  that  they,  the  said  James 
Hughes  and  John  Evans,  conversed  about  the  said  indentures, 
and  the  contents  thereof  were  discussed  between  them.  And 
that  he  the  said  John  Evans,  previously  to  and  at  the  time  when 
and  while  he  was  employed  as  the  attorney  and  solicitor  of  the 
said  appellant  in  preparing  the  said  indentures  (whereby,  as  it 
was  alleged,  the  said  premises  were  conveyed  over  to  the  appellant), 
and  in  preparing  the  said  indenture  of  assignment,  had  notice 
given  to  him,  or  he  knew,  believed,  or  suspected  that  the  contents 
of  the  said  indentures  of  the  said  19th  and  20th  of  June,  1795, 
were  such  as  in  the  said  bill  described. 

In  support  of  the  bill  the  following  evidence  was  read — I  Henry 
Rumsey  Williams,  do  say  that  I  knew  John  Evans  an  attorney 
and  solicitor,  now  deceased,  and  that  the  said  John  Evans  pre- 
viously to  and  in  or  about  the  month  of  July,  1815,  was  employed 
by  the  appellant  in  investigating  the  title  of  James  Hughes  in 
the  pleadings  of  this  cause,  named  to  the  hereditaments  and  pre- 
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mises  in  the  pleadings  of  this  cause  mentioned ;  and  I  the  said         1846. 
Henry  Rumsey  Williams  do  further  say  that  I  was  employed  by  m.mahon  v.  ' 
the  said  James  Hughes  as  bis  attorney  and  solicitor ;  and  that  the  Burchbll. 
said  James  Hughes  did  at  Carnarvon,  in  or  about  the  month  of  Gamer  v. 
July,  1815,  apply  to  me  respecting  the  settlement  mentioned  in  ^"^***' 
the  pleadings  of  this  cause,  bearing  date  the  19th  and  20th  days 
of  June,  1 795,  and  at  the  same  time  informed  me  (and  which  in-  • 
formation  I  verily  believe  to  be  tm^)  that  the  said  John  Evans 
had  applied  to  him,  the  said  James  Hughes,  for  information 
whether  he  the  said  James  Hughes  had  made  any  settlement  of 
his  property  in  Conway  prior  or  subsequent  to  his  marriage  with 
his  then  wife,  and  which  said  settlement  the  said  James  Hughes 
then  produced  to  me ;  and  I  do  further  say  that  the  said  James 
Hughes  then  asked  me  to  advise  him  whether  he,  the  said  James 
Hughes,  ought  to  tell  the  said  John  Evans  whether  there  was 
any  settlement  or  not ;  and  that  I  did  advise  him  the  said  James 
Hughes  to  produce  the  said  settlement  to  the  said  John  Evans ; 
and  I  do  further  say  that  in  consequence  of  what  passed  as  afore- 
said between  me  and  the  said  James  Hughes,  I  did,  in  or  about 
the  month  of  July,  1815,  at  Carnarvon,  show  to  the  said  John 
Evans,  in  the  presence  of  the  said  James  Hughes,  the  said  set- 
tlement of  the  19th  and  20th  days  of  June,  1795,  mentioned  in 
the  pleadings  of  this  cause  and  marked  respectively  with  the 
letters  A.  and  B. ;  and  that  the  said  John  Evans  then  read  over 
the  said  settlement  respectively  marked  with  the  said  letters  A. 
and  B.  in  my  presence  and  the  presence  of  the  said  James 
Hughes;  and  when  the  said  John  Evans  had  finished  reading 
over  the  said  settlement,  he,  the  said  John  Evans,  observed  to  me 
in  the  presence  of  the  said  James  Hughes  that  Counsellor  Nanney, 
formerly  Ellis,  had  advised  or  would  advise  on  the  title  for  Mrs. 
Garner,  meaning  the  said  appellant,   and  that  she  would  act 
accordingly,  or  made  use  of  words  to  that  or  the  like  purport  or 
effect ;  and  I  do  further  say  that  at  the  time  I  showed  the  said 
settlement  to  the  said  John  Evans  as  aforesaid  he,  the  said  John 
Evans,  was  acting  and  acted  as  the  attorney  and  solicitor  of  the 
said  appellant  in  investigating  the  title  to  the  said  premises,  and 
that  I  showed  the  said  settlement  to  the  said  John  Evans  for  the 
purpose  of  acquainting  him,  the  said  John  Evans,  how  and  to 
what  uses  the  said  premises  were  limited  and  settled  by  the  said 
settlement. 

The  cause  came  on  to  be  heard  before  Mr.  Baron  Alderson 
12th  of  December,  1836,  when  it  was  ordered  that  the  appellant 
should  be   restrained  from   setting  up  the  outstanding  term 

o  o 
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1846.        of  500  yeara^  or  any  other  outstanding  term  or  terms  upon  the 

M'Mahon  v.     ^™^  ®^  *^®  action  of  ejectment,  brought  by  the  respondent  to 

BuRCHXLL.       recover  possession  of  the  premises  in  the  pleadings  mentioned,  as 

Gamer  v,  a  defence  to  the  said  action,  or  at  any  other  time  for  the  purpose 

"^  '*•  of  defeating  the  said  respondent's  right  to  the  said  premises ;  and 

the  cause  was  to  be  continued  in  the  paper  of  causes,  to  be  further 

heard  after  such  trial  should  be  had,  until  which  time  the  Court 

reserved  the  consideration  of  further  directions  (a). 

One  of  the  reasons  appended  to  the  printed  case  of  the  ap- 
pellant was  as  follows. — The  evidence  of  the  said  Henry  Rumsey 
Williams  was  evidence  as  to  facts  not  put  in  issue  by  the  re- 
spondent's bill,  or  at  all  events  not  so  put  in  issue  as  entitled 
the  said  respondent  to  read  such  evidence  in  support  of  the 
case  made  by  the  bill,  and  such  evidence  was  on  that  ground 
inadmissible. 

The  appeal  came  on  to  be  heard  in  the  House  of  Lords,  1st 
May,  1838,  when  the  following  order  was  made. — It  is  ordered 
and  adjudged  that  the  decree  or  decretal  order  be  reversed,  and  it 
is  further  ordered  that  the  parties  do  proceed  to  a  trial  in  the 
Court  of  Common  Pleas  at  the  London  Sittings  on  the  following 
issue : — "  Whether  prior  to  the  completion  of  the  purchase  of  the 
premises  in  question  by  Elizabeth  Gamer,  Henry  Rumsey  Wil- 
liams communicated  to  John  Evans,  her  attorney,  the  settlement 
of  the  19th  and  20th  June,  1795 ;"  and  that  after  the  said  issue 
is  tried  the  equity  reserved  be  brought  before  the  said  Court  of 
Exchequer,  and  it  is  further  ordered  that  the  said  cause  be 
remitted  back  to  the  said  Court  of  Exchequer  to  do  therein  as 
shall  be  just  and  consistent  with  this  judgment.  Gamer  t. 
Hughes,  House  of  Lords,  May,  1838. 
See  Lords'  Journals,  vol.  70,  page  263. 


Plaiel  V.  Crad'  The  Vicc-Chancellor. — ^Those,  who  advise  on  equity  pleadings, 

i*'         K  ^^^^  ^^  ^^^^  ^^  ^^^  ^^  mind  that  the  cases  are  not  nume- 

assumedthatan  ^^^^  ^^  which  parties  can,  with  safety,  omit  to  bring  forward  their 

inquiiy  before  best  evidence  at  the  hearing  of  the  cause.    They  had  better  not 

the  course  of  ^^^  ^  mending  their  cases  in  the  Master's  Office.     An  inquiry 

the  Court,  before  the  Master  should  be  considered  as  an  indulgence,  which 

itated  by\^  ^^  "*^*  ^  always  granted.     It  must  not  be  assumed  that  such 

biU  or  the  an-  inquiry  is  the  course  of  the  Court,  where  the  case  stated  by  the 
swer  ia  not 

:^^ '"  W  See  2  Yo.  &  CoU.  E«d..  338. 


TEMP.  LORD  COTTENHAM.  565 

bin  or  answer  is  not  made  oat  in  endence.    Platel  t.  Craddoek,        1846. 
V.  C.  June,  1838.  n'MxHo^r.' 

BeePlatei  ▼.  Craddoek^  1  C.  P.  Coop.  481.    Question  as  to  Burohbll. 
the  Court  granting  an  inquiry  upon  the  main  point  in  a  cause.  PlaM  v. 
See  also  Holien  v.  Heam,  1  Beav.  445.  Craddoek. 


Clark  and  another^  executors  of  Allen,  v.  JFilmoi,  Wright,  and  Clark  v. 
others, — ^The  plaintiff  were  the  executors  of  one  Allen,  the  mort-  Y.^^' 
gagee  of  certain  leasehold  premises.     The  defendant  Wilmot  was  lotelynecesBwy 
the  owner  of  those  premises.    The  defendant  Wright  claimed  to  **»»*  particular 
be  an  equitable  mortgagee,  by  a  deposit  of  the  title  deeds  prior  to  notice  sboidd 
the  date  of  Allen's  mortgage.    The  bill  prayed  a  foreclosure,  be  stated  in  the 
The  defendant  Wright  by  his  answer  stated  that  he  was  informed  ^  ^e^Sjurt 
and  believed  that  Allen  had  notice  of  the  equitable  mortgage  ordinarily  de- 
made  by  Wilmot,  previously  to  the  mortgage  being  executed  to  ^^n'e^^*ce 
Allen,  or  the  consideration  money  being  paid.     The  defendant  which  a  party' 
Wilmot  was  examined  as  a  witness  on  behalf  of  the  defendant  ^^^^^^P* 
Wright,  and  deposed  that  he  gave  notice  to  the  plaintiff  Clark,  controverting, 
who  was  the  solicitor  of  AUen,  that  the  title  deeds  of  the  premises 
had  been  deposited  with  a  party,  as  an  equitable  lien  for  securing 
a  certain  sum  of  money. 

The  Vice-chancellor  Knight  Bruce  said  that  it  was  not  abso- 
lutely necessary,  that  the  particular  facts  showing  notice  should 
be  stated  in  the  pleadings.  That  a  general  allegation  of  notice 
was  in  strictness  sufficient ;  but  that  the  court  ordinarily  declined 
to  act  upon  evidence,  which  a  party  had  had  no  opportunity  of 
controverting.  The  Court  was  in  the  habit  of  subjecting  the 
point  to  further  inquiry. 

By  the  decree  it  was  ordered  that  the  Master  should  inquire 
and  state  to  this  Court  whether  John  Allen  had  ever,  and  when, 
any  and  what  notice  of  such  equitable  incumbrance  or  lien  of 
defendant  Wright,  if  any,  on  the  premises,  or  any  part  thereof. 
Clark  V.  Wilmot,  Y.  C.  K.  B.  November,  1841. 


At  page  488,  ante,  mention  is  made  of  a  strange  practice  m  Cues  in  the 
Ireknd,  that  every  document  to  be  produced  in  evidence  must  be  JSatingto'thc 
put  in  issue  by  the  pleadings ;  and  it  is  there  said  that  this  most  practice  that 
inconvenient  and  expensive  practice  was  reformed  by  Sir  Anthony  J^*^  pJ^JJ^* 

in  evidence 
must  be  put  in  isme,  and  to  the  abolition 
of  that  practice  by  Sir  Anthony  Hart. 

oo2 
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1846.  Hart.  The  plan  of  the  present  publication  requires  that  the  cases 
M'Mahon  v.  ^^  *^®  ^"^^  reports  relating  to  this  practice,  and  to  the  abolition 
BuRCHBLL.  of  it,  should  be  now  stated.  Passages  in  the  judgments  of  Sir 
Anthony  Hart,  in  the  three  cases  that  came  before  him,  will  be 
found  to  confirm  some  of  the  conclusions  drawn  by  the  writer 
from  the  yarious  authorities  in  the  books.  See  before,  pages  509 
—532. 

In  Blacker  t.  Phepoe,  I  Moll.  354,  which  was  a  bill  for  an 
account  of  tithes,  an  objection,  on  the  authority  of  the  rule  in 
Howard's  Chancery  Practice  (a),  was  made  to  the  reading  of  certain 
written  documents  tendered  by  the  plaintiff  in  evidence,  inasmuch 
as  they  were  not  put  in  issue  by  the  bill.  It  was  said  for  the 
defendant  that  the  practice  had  been  according  to  the  rule  in 
Howard,  so  far  as  written  evidence.  That  writings,  intended  to 
be  relied  on  as  evidence,  were  to  be  put  in  issue  by  the  pleadings, 
in  order  to  enable  the  adverse  party,  by  giving  him  notice,  to  meet 
it,  and  bills  were  frequently  amended  merely  for  the  purpose  of 
putting  further  documents  in  issue. 

Sir  Anthony  Hart  said  he  had  seen  tithe  cases  requiring  the 
production  of  a  hundred  documents.  Must  all  those  have  been 
put  in  issue  ?  that  was  to  say,  must  it  be  disclosed  to  the  opposite 
party  what  was  the  evidence  on  which  the  case  was  to  rest  ?  It 
would  be  a  most  inconvenient  practice.  Bills  were  more  than  long 
enough ;  but  if  every  document  must  be  put  in  issue,  they  could 
not  be  shortened.  The  rule  in  Howard  was  an  extraordinary  rule. 
It  went  further  than  writings.  It  was  universal.  There  was  a 
rule  in  England,  having  somewhat  the  same  sound  with  this,  but 
a  very  different  sense.  It  was,  that  no  evidence  should  be  ad- 
mitted at  the  hearing  of  facts,  but  what  were  mentioned  in  the 
pleadings.  That  was  a  good  rule.  It  required  facts  to  be  put 
in  issue,  which  you  meant  to  prove ;  but  by  no  means  that  your 
materials  of  proof,  should  be  put  in  issue  or  stated  in  the  bill. 
Perhaps  in  this  rule,  which  appeared  so  inconvenient,  the  words 
"  of  a  fact "  had  been  omitted  by  an  error. 

In  Fitzgerald  v.  (y Flaherty,  2  MoUoy,  394,  the  plaintiff 
offered  to  read  at  the  hearing  letters  and  an  account,  when  it  was 
objected  on  the  part  of  the  defendant  that  they  were  not  in  issue. 
Lord  Manners  said  that  documentary  evidence  could  not  be  read, 
if  not  put  in  issue.     The  report  goes  on  to  state  that  this  was 

(fl)    In  Howard's  Rules    and  shall  be  admitted  upon  the  hear- 

Practice  of  the  High  Court  of  ing  but  what  is  mentioned  in  the 

Chancery  in  Ireland,  page  17 »  it  pleadings,  unless  it  be  by  leave  of 

is  laid  down  that  no  evidence  the  Court  before  the  hearing. 
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oyemiled,  on  re-hearing,  hj  Lord  Chancellor  Hart,  who  decided         1846. 
that  documentary  evidence  is  not  to  be  put  in  issue,  unless  where  m*Mahon» 
profert  at  law  is  necessary.  Burcbbix. 

Mr.  MoUoj  proceeds  to  remark  that  before  the  rule  was  altered 
by  Lord  Chancellor  Hart,  it  was  considered  to  be  required  by  the 
practice  in  Ireland,  both  in  Chancery  and  in  the  Exchequer,  to 
have  put  in  issue  by  the  pleadings  every  letter  or  document,  that 
was  produced  in  evidence ;  and  where  letters  or  documents  had 
not  been  put  in  issue  originally,  bills  were  amended,  and  supple- 
mental bills  were  ftequently  filed,  merely  for  the  purpose  of 
putting  them  in  issue. 

Fitzgerald  v.  (f  Flaherty ^  before  Sir  Anthony  Hart,  is  reported 
1  MoUoy,  350.  The  counsel  for  the  defendant  objected  to  the 
reading  of  a  letter  as  evidence,  it  not  having  been  put  in  issue  by 
the  bill.  They  said  it  was  necessary  by  the  practice  to  put  every 
written  document,  intended  to  be  relied  on  in  evidence,  in  issue. 
In  that  equity  differed  from  law,  that  the  party's  pleading  con- 
tained not  only  the  facts  of  his  case,  but  indicated  the  evidence, 
which  was  to  prove  his  case,  if  the  evidence  was  in  writing.  It 
was  a  practice  long  established  there,  to  read  no  letter  in  evidence 
that  was  not  put  in  issue.  If  defendant's  attention  was  called  to 
it,  he  might  explain  and  meet  it  by  his  answer.  If  a  letter  were 
set  out  of  such  a  date  he  might  explain  it,  or  the  reply  to  the 
letter  might  give  it  quite  another  effect.  In  a  case  in  the  £quity 
Exchequer  the  10th  of  July,  1827,  the  Court  recognized  and 
acted  on  the  rule  that  no  letter  or  document  could  be  produced  in 
evidence,  which  had  not  been  put  in  issue  by  the  pleadings,  fol- 
lowing the  admitted  practice  of  this  court. 

Sir  Anthony  Hart  said  that  it  was  quite  new  to  him,  if  the  plaintiff 
was  required  to  put  every  piece  of  written  evidence  in  issue.  He 
thought  a  party  might  prove  his  case  by  written  or  by  parol 
evidence  indifferently,  and  was  under  no  more  restrictions  in  one 
case  than  in  the  other.  He  was  quite  sure  the  practice  was  not 
so  in  England.  It  would  lead  to  the  greatest  inconvenience.  For 
example,  in  mercantile  or  partnership  cases,  where  perhaps  a  hun- 
dred letters  might  be  required  to  establish  the  case,  it  would  be 
imi>ossible  to  put  all  those  in  issue ;  and  it  could  not  be  necessary 
to  do  so,  to  enable  the  party  to  read  them  in  evidence.  That  the 
note  in  one  of  the  cases,  which  had  been  referred  to,  was  that  the 
evidence  intended  to  be  relied  on  at  the  hearing  should  be  founded 
on  some  allegation,  distinctly  put  on  record,  of  facts  which  it  was 
calculated  to  support,  or  otherwise  it  would  not  be  admitted  at 
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m<*  the  hearing.  With  this  he  fully  conenned.  It  wis  a  TWy  M 
M^Mabok  V,  principle^  to  be  found  veiy  clearly  stated  in  old  reports.  But  he 
BuECHBLu  must  be  greatly  misread  if  the  eyidenoe^  and  not  only  the  fact  to 
be  proved  by  the  evidence,  must  be  in  issuci  to  entitle  the  evidence 
to  be  read.  If  the  case  mentioned  meant  thaU  then  it  had  been  re- 
pudiated by  the  Court  of  Chancery  in  Engbmd,  That  if  the  case 
rested  on  independent  facts,  such  facts  might  be  proved,  either  by 
depositions  of  ^ritnesses,  by  direct  evidenoCi  or  by  writings  ad- 
mitting the  facts,  without  putting  any  6f  those  fbn&s  of  evidenoe 
in  issue.  He  had  a  contradictory  experience  to  what  was  stated 
by  one  of  the  counsel.  He  had  known  very  many  suits  where  the 
plaintiff's  case  was  to  be  picked  out,  little  by  little,  from  a  multi- 
tude of  letters,  and  he  was  not  required  to  expose  it  to  the  risk  of 
being  tampered  with,  by  pointing  out  to  his  adversary  to  what  points 
he  might  fabricate  his  evidence.  The  inoonvenienc^  not  to  say  im* 
possibility,  of  putting  all  those  letters  in  issue  was  obvious.  The 
rule^  if  it  existed  at  all,  should  be  umversal ;  and  it  could  not  be 
satisfied  by  putting  a  few  letters  in  issue  out  of  the  largest  number/ 
Therefore  he  said  the  letter  of  the  defendant  produced  should  be 
read,  although  not  put  in  issue,  as  evidence  of  the  &cts  from 
which  the  plaintiff  inferred  fraud,  those  facts  being  in  issue*  He 
overruled  the  objection. 

Houldiieh  t.  DoneffoU,  1  Moll.  364,  is  a  case  of  the  same 
kind  as  Blacker  v.  Phepoe,  and  FUggerM  v.  (yFUheHy.  In 
Houldiieh  v.  BonegaU,  the  defendant  having  obtained  copies  of 
alleged  letters  of  the  plaintiff,  which  were  written  to  a  third  per- 
son, and  which  admitted  facts  material  to  the  defence^  whidi 
went  upon  fraud  in  the  plaintiff, — ^the  facts  being  charged  and 
relied  upon  by  the  defendant — ^but  not  being  aware  of  these  letters 
at  the  time,  and  not  having  put  them  in  issue  by  his  answer,  the 
question  was,  whether  he  could  make  use  of  them  at  the  hearings 
without  bringing  them  on  the  record  by  a  cross  bill  so  as  to 
pve  notice  of  them.  It  was  argued  that  it  was  necessary  to  file  a 
cross  bill  to  put  the  plaintiff's  letters  in  issue,  otherwise  they 
could  not  be  read  at  the  hearings  not  being  put  in  issue  in  the 
cause. 

Sir  Anthony  Hart  said  he  thought  it  was  settied,  and  thai 
there  was  clear  authority  that  letters  and  writings  in  the  hands  of 
a  defendant  might  be  proved  and  used  as  evidence  of  facts* 
though  not  as  ndced  admissions,  without  more^  to  ground  a  decree^ 
without  bemg  mentioned  in  the  pleadings.  It  was  not  necessary 
to  put  them  in  issue. 
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Upon  this  expresrion  of  the  opinion  of  the  Court,  counsel         IMS. 
obsenred  that  the  impression  of  the  bar  in  Ireland  as  to  the  m*Mahon» 
established  practice  as  held  there  and  in  England,  had  certainly  Buaobbll. 
been  difiterent. 

In  the  ensuing  case  in  the  Equity  Exchequer  in  Ireland,  which 
occurred  in  1831,  no  reference  was  made  to  the  change  in  the 
practice,  which  Sir  Anthony  Hart  had  introduced  in  the  Court  of 
Chancery.  This  may  perhaps  account  for  the  Barons  declining 
to  do  that,  which  was  contrary  to  the  course  of  their  Court  down 
to  that  time. 

In  Lysaghi  v.  CaUinan,  Hayes,  141,  it  was  held,  to  use  the  Case  in  1831  in 

words  of  the  marginal  note,  that  to  warrant  the  reading  of  a  *5®  ^^^^^  ?^- 
1  ...11.       .  1         1  ...         1      1     chequer  in  Ire- 

document  at  the  heanng,  it  must  hare  been  put  m  issue  by  the  land. 

pleadings,  and  it  is  not  sufficient  to  haye  put  in  issue  the  fact 

intended  to  be  proTcd  by  the  document.    Tlie  counsel,  who  con« 

tended  for  rea^g  the  document,  said  that  although  the  docu* 

ment  itself  was  not  put  in  issue,  yet  the  facts  intended  to  be 

proved  by  it  were  put  in  issue.     But  Chief  Baron  Joy  said 

that  it  was  contrary  to  the  course  of  the  Court  to  admit  the 

eyidence,  it  not  haying  been  put  in  issue  by  the  pleadings.    Mr. 

Baron  Pennefather  said  that  the  defendants  ought  to  haye  applied 

to  the  Court  for  leaye  to  file  an  additional  answer,  or  to  have  filed 

a  cross  bill. 

What  is  remarkable  is  the  decision,  which  was  dted  by  Mr. 

Baron  Pennefather,  in  support  of  the  Irish  practice.   He  said  that 

the  case  of  Hall  y.  Malthy,  6  Price,  240,  ruled  the  question,  and 

that  the  judgment  of  the  Lord  Chief  Baron  Richards  there,  was 

yery  satisfactory.     The  judgment  of  Chief  Baron  Richards  in 

Hall  v.  Maleby  is,  as  we  haye  it,  yery  satisfactory.     This,  how- 

eyer,  could  not  be  predicated  of  it,  were  Mr.  Baron  Pennefiither 

correct  in  saying,  that  it  rules  the  question  in  Lytaght  y .  CaUinan. 

There  is  notiiing  in  HaU  y.  Malthy  that  has  any  relation  to  the 

question  in  Lyaaghi  v.  CaUinan. 


The  pladtum  of  the  ensuing  case  of  J<me9  y.  Jones  shows  that 
it  is  one  of  the  class  of  cases,  some  of  the  principal  of  which  have 
been  abstracted,  ante  pages  480 — ^509.  It  is  for  the  conyenience 
of  stating  other  parts  of  the  case,  and  of  remarking  upon  their 
peculiarities,  that  the  insertion  of  it  has  been  postponed  to  this 
place. 

In  Jonea  y.  Jones,  3  Atk.  110,  the  bill  was  brought  to  set  Bill  to  let  aside 
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1846.         aside  a  lease  for  foi^ry,  and  charged  no  other  ftct  against  the 

M'Mahon  V,      defendant  but  by  way  of  inducement  only,  that  there  were  frau- 

BuACHBLL.        dulent  circumstances  attending  the  case.    The  plaintiff  did  not 

a  leaie  for  by  the  bill  make  the  fraudulent  circumstances  a  clear  and  distinct 

fnu^ent^cir-    ^^^E^  ^^  *^®  forgery.     Besides  the  bill  prayed  to  be  relieved 

cumstances         only  as  to  the  foi^ry.     [The  plaintiff's  counsel  was  going  into 

wa"^nduce/  ^^^  fraudulent  circumstances]  when  it  was  objected  by  the  defend- 

ment  only :  ob-  ant's  counsel  that  the  plaintiff  could  not  go  upon  this  part  of  the 

j^on  on  part    ^^jg^  because  it  had  not  been  properly  put  in  issue,  so  that  the  de- 

of  defendant         __       ,,,,  .^.i.       i.i^ 

that  plaintiff       fendant  had  had  no  opportumty  of  applymg  his  defence ;  or  givmg 

could  not  go  any  answer  to  the  pretended  fraud  and  imposition.  Lord  Hard- 
circumstances,  wicke  said  that  if  the  bill,  which  was  then  at  hearing;  had  been 
allowed.  properly  framed,  that  is,  if  it  had  stated  both  the  points  of  relief 

plainly  and  clearly,  first  the  forgery  and  then,  if  the  lease  was  not 
forged,  yet  that  it  was  fraudulent,  then,  though  the  plaintiff  had 
not  prevailed  to  set  aside  the  deed  for  forgery,  he  might  have  pro- 
ceeded on  the  point  of  fraud.  That  he  remembered  a  case  before 
Lord  Macclesfield,  who  directed  an  issue  on  the  forgery,  and  the 
deed  being  found  not  to  be  foiled  my  Lord  Macclesfield  per- 
mitted the  plaintiff,  when  it  came  on  upon  the  equity  reserved, 
to  proceed  on  the  fraud,  because  the  charges  in  the  bill  were  dis- 
tinct. But  that  in  the  present  case  there  was  no  other  fiict 
charged  but  the  forgery,  and  he  [the  plaintiff]  must  not  surprise 
the  defendant,  who  had  no  notice  of  the  lease  being  impeached 
for  fraud,  and  therefore  was  not  prepared  with  any  defence  as  to 
the  fraud. 


Examination  of  This  case  is  the  same  as  is  adduced  in  a  former  part  of  this 
the  case  ^  volume  (page  49)  in  proof  of  the  statement  that  in  Lord  Hard- 
3Atk.llO,217.  wicke's  time  it  was  no  longer  the  rule  to  dismiss  a  bill  which  was 
at  the  hearing  found  defective  for  want  of  parties.  As  before  so 
much  only  of  the  case  is  stated,  as  was  requisite  for  the  purpose 
with  which  it  was  then  brought  forward,  so  now  so  much  only  of 
the  case  has  been  stated,  as  is  connected  with  the  immediate  sub- 
ject of  inquiry.  But  Janes  v.  Jones  involves  matters  so  impor- 
tant to  the  principles  of  Chancery  procedure,  and  it  has  of  late 
been  so  often  referred  to  as  a  precedent  for  orders  of  very  ques- 
tionable regularity  and  policy,  that  no  apology  can  be  requisite 
if  the  author  takes  this  opportunity  of  stating  the  other  parts  of 
it,  and  remarking  upon  their  peculiarities. 

Hitherto  there  is  nothing  extraordinary.    But  Atkyns  informs 
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U8  Lord  Hardwicke  said^  "there  had  been  one  hearing  abready  1846. 
and  an  issue  directed  to  try  the  forgery,  and  the  cause  brought  j^ih^hon  «w 
on  upon  the  equity  reserved,  and  the  objection  was  then  made  Buechbll. 
for  want  of  parties  and  not  before.'' — "That  it  was  insisted  by 
the  defendant's  counsel  that  the  trustees  ought  to  be  made  par- 
ties, that,  if  the  plaintifT  prevailed,  the  defendant  might  have  relief 
over  against  them,  who  had  been  guilty  of  a  breach  of  trust,  if  they 
had  not  applied  the  350/.  towards  the  execution  of  the  trust" — 
and  that  "  as  there  had  been  then  a  decretal  order,  and  there  can- 
not be  a  new  examination  in  the  cause,  as  it  is  closed,  and  publi- 
cation past,  all  that  I  can  do  to  assist  this  case  is,  by  giving  the 
plaintiff  leave  to  bring  a  supplemental  bill,  and  make  a  distinct 
charge  of  the  fraud  and  the  trustees  parties." — ^The  order  accord- 
ingly was  that  the  cause  should  stand  over,  leaving  the  plaintiff 
at  liberty  to  file  a  supplemental  bill,  and  to  make  the  trustees 
who  joined  in  the  lease,  or  the  representatives  of  them,  parties. 

If  Atkyns  be  correct,  notwithstanding  the  plaintiff  had  already 
examined  witnesses  as  to  the  fraudulent  circumstances  (as  from 
the  desire  to  go  on  upon  that  part  of  the  case  (ante,  page  560)  it  is 
manifest  he  had) — all  parties,  the  plaintiff,  defendant,  and  the 
trustees,  would  necessarily  be  at  liberty  under  that  order  to 
examine  witnesses  again.  The  defendant,  having  had  no  notice  of 
the  lease  being  impeached  for  fraud,  was  not  prepared  with  any 
defence  as  to  the  fraud.  The  evidence  already  taken  for  the 
plaintiff  could  not  be  used  against  the  trustees,  who  were  no  par- 
ties to  the  suit  when  it  was  taken.  The  trustees,  of  course,  could 
have  no  evidence  whatever.  Now  can  any  practitioner,  giving  his 
mind  for  a  few  minutes  to  the  subject,  credit  that  such  a  Chan- 
cellor as  Lord  Hardwicke  ever  made  an  order  allowing  of  such  a 
course  ?  Is  it  not  obvious,  that  it  must  almost  always  be  attended 
with  great  mischief  and  injustice  ?  For  his  own  part  the  author 
has  more  than  twenty  years  ago  regarded  this  case  of  Jime%  v. 
JQM9  as  one,  which  it  is  impossible  to  reconcile  with  the  general 
practice  of  the  Court,  or  those  sound  principles,  which  ought  to 
regulate  that  practice,  and  subsequent  reflection  and  experience 
have  only  served  to  strengthen  that  impression* 

The  above-reported  hearing  took  place  16th  July,  1744.  The 
supplemental  bill  having  been  filed,  the  cause  was  again  brought 
on  to  a  hearing,  Easter  Term,  1745.  This  hearing  is  reported, 
3rd  Atkyns,  217. 

The  question  is  not  whether  a  supplemental  bill  may  not  be 
filed  to  put  a  matter  in  issue  more  specifically  after  the  examination 
of  witnesses,  but  before  publication  and  the  hearing — ^although 
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1S46.  that  ih  a  strong  thing— but  whether  such  a  supplemental  bill  ahaU 
M*MAHoif  V.  ^  permitted^  after  examination  of  witnesses  on  one  side  as  to  tho 
BvBCHBLL*  matter,  to  be  put  more  specifically  in  issue,  after  publication  of 
the  depositions,  and  after  the  hearing,  and  a  decretal  order  pro- 
nounced, and  no  reason  whatever  shown,  alleged,  or  pretended* 
whj  such  matter  was  not  properly  put  in  issue  by  the  original 
biU7 

Should  doubts  arise  on  the  first  ^^ce  at  the  question,  cer- 
tainly these  doubts  are  not  likely  to  be  removed  by  a  minute 
examination  of  the  two  reports. 

Take  the  first  report.  Aooording  to  Atkyna,  Lord  Hazdwicke 
said,  **  It  has  been  objected  there  in  no  receipt  given  on  the  back 
of  the  lease  for  the  consideration  of  350^.  But  it  is  not  veiy 
usual  to  give  receipts  for  fines  on  the  back  of  a  lease.  Now  it  is 
insisted  by  the  defendant's  counsel  the  trustees  ought  to  be  made 
parties,  that  if  the  phdntifiP  prevail,  the  defendant  may  have  relief 
over  against  them,  who  have  been  guilty  of  a  breach  of  trust,  if 
they  have  not  applied  the  350^.  toirards  the  execution  of  the 
trust.  There  is  another  point  on  the  general  head,  which  entitles 
the  defendant  to  have  the  trustees  before  the  Court,  and  that  is, 
if  the  defendant  should  appear  to  have  paid  the  trustees  350/.  as 
he  insists  he  did ;  and  it  is  no  answer  to  say  that  the  defendant 
ought  to  have  brought  a  cross  bill.  For  when  a  person  brings  a 
bill  to  set  aside  a  deed  for  forgery,  fraud,  and  imposition,  it  ia 
his  business  to  have  all  proper  parties  before  the  Court,  and  the 
defendants  are  not  obliged  to  bring  a  cross  bill." 

Now,  in  the  statement  of  the  case  there  is  not  a  syllable  of  the 
receipt  on  the  back  of  the  lease  for  the  consideration  of  350/.  No 
fact  is  mentioned  to  show  that  if  the  plaintiff  prevailed  in  setting 
aside  the  lease  for  fraud,  the  defendant  might  have  relief  over 
against  the  trustees.  That  the  trustees  would  have  been  guilty 
of  a  breach  of  trust,  if  they  had  not  applied  the  350/.  towards  the 
execution  of  the  trust  is  in  no  way  alluded  to ;  all  that  is  said 
with  regard  to  the  breach  of  trust  is  in  the  following  passage  i — 
"  If  there  is  any  fraud  insisted  to  be  in  the  trustees,  who  were 
parties  to  the  leasee  and  who  have  been  guilty  of  a  breach  of  trust 
in  not  canying  the  trusts  into  execution,  tiie  plaintiff  ought  to 
have  made  them  parties  to  the  suit." 

But  it  may  periiaps  be  supposed  that  this  objection  was  pre- 
ceded by  some  statement  respecting  the  trust,  which  would 
render  the  allegation*-that  the  trustees  had  been  guilty  of  a 
breach  of  trust  in  not  carrying  the  trusts  into  execution — ^in- 
telligible.   There  is,  however,  no  such  statement.    There  is  no 
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mentioii  of  tnuteca"  or  **  trust  **  in  the  prior  part  of  the  ease :         1M<» 
and  this  is  one  of  the  numerous  ''  lacunas  **  which  Atkyns,  ao-  m«mahok». 
cording  to  his  wont^  has  left  the  practitioner  to  fill  up— «n  oper&-  Buechbll. 
turn  which»  it  must  he  admitted,  long  experience  often  enables 
him  to  perform  without  much  risk  of  error. 

The  old  practitioner  will  probablj  think  further  criticism  may 
be  spared.  An  examination^  howerer,  of  the  second  report  will 
serve  as  a  useful  exercise  to  the  equity  student.  Atkyns  says, 
« this  cause  came  before  Lord  Hardwicke  upon  the  equity  re- 
served. An  objection  was  started,  that  the  plaintiff  had  not 
made  the  defendants,  in  the  original  bill,  parties  to  a  supple- 
mental bill,  brought  after  a  decree  in  the  original  cause.  Lord 
Chancellor  orerruled  the  objection." 

If  the  circumstances  were  such,  as  the  report  of  the  former 
hearing  represents  them  to  have  been,  this  is  impossible.  Ac- 
cording  to  the  report  of  the  former  hearing,  the  defendant's 
counsel  objected  that  the  fraud  was  not  properly  put  in  issue 
by  the  ori^nal  bill,  "so  that  the  defendant  had  had  no  oppor- 
tunity of  applying  his  defence,  or  giving  any  answer  to  the  pre- 
tended fraud  and  imposition."  And  Lord  Hardwicke  said,  ''  he 
must  not  surprise  the  defendant,  who  had  no  notice  of  the  lease 
being  impeached  for  fraud,  and  therefore  was  not  prepared  with 
any  defence  as  to  the  fraud."  And  the  supplemental  bill  was 
filed  in  order  to  obviate  this  objection  of  vrant  of  notice  and  of 
surprise  by  afibrding  the  defendant  (the  defendant[s]  according 
to  the  report  on  the  second  hearing)  an  opportunity  of  preparing 
and  applying  the  defence.  A  mode  of  attaining  this  object 
without  making  the  defendant  a  party  to  such  supplemental  bUl, 
has  not,  it  is  apprehend^  yet  been  discovered. 

The  report,  having  stated  that  the  Lord  Chancellor  overruled 
the  above  objection,  does  not  mention  the  Lord  Chancellor  again, 
and  the  remainder  of  it  consists  of  the  three  paragraphs  copied 
presently.  They  have  been  always  understood  as  decisions,  or 
dicta,  ascribed  by  Atkyns  to  Lord  Hardwicke.  Their  inaccuracy 
would  seem  to  justify  die  conjecture  that  they  are  simply  the  con- 
clusions of  Atkyns. 

Paragraph  1. — ''A  supplemental  bill,  properly  so  called,  is  a 
*'  bill  brought  for  any  new  matter  arisen  since  the  filing  the  original 
*'  bill,  and  before  the  original  comes  to  a  hearing ;  and  there  the 
**  defendants  to  the  original  ought  to  have  been  made  [ought  to 
"  be  made]  parties  to  the  supplemental  bill." 

This  first  paragraph  is  a  correct  definition  of  a  large  class  of 
supplemental  bills.  But  whether  the  defendants  to  the  original  bill 
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1846.         ought  to  be  parties  to  the  supplemental  bill,  depends  upon  what 
M'Mahonv       ^^  °^^  matter  is,  that  has  arisen  since  the  filing  of  the  original 
BuRCHBix.        bill.     In  the  majority  of  supplemental  bills  of  this  class,  it  would 
be  improper  to  make  the  defendants  to  the  original  bill,  parties. 

Paragraph  2. — *'But  when  the  cause  comes  to  be  heard,  if  the 
**  objection  by  the  defendants  in  the  original  cause  for  want  of 
**  proper  parties  [to  the  supplemental]  was  not  made  in  the  first 
"  instance,  it  will  be  too  late  to  make  the  objection  when  the  cause 
"  comes  on  again  [if  it  teas  put  off  ofidyfor  want  of  formal  parties 
"  by  the  Court  in  order  that  the  decree  wight  be  complete'],** 

Omit  the  words  printed  in  italics  and  between  brackets,  and  this 
second  paragraph  may  be  understood  as  stating,  that  if  the  defend- 
ants have  not  at  the  first  hearing  made  an  objection  for  want  of 
parties,  it  is  too  late  for  them  to  make  such  objection  at  the  second 
hearing — ^and  that  is  the  general  rule  of  the  Court.  Of  the  words 
\^*to  the  supplemental"]  it  is  not  easy  to  make  anything.  The 
"  sententia  detruncata"  ["  if  it  was  put  off  only  for  want  of  formal 
parties  by  the  Court  in  order  that  the  decree  might  be  eompleti^'] 
seems  to  refer  to  what  took  place  at  the  former  hearing,  when  the 
cause  stood  adjourned  with  liberty  to  file  the  supplemental  bill, 
charging  the  f^aud  and  making  the  trustees  ["formal  parties"] 
(see  the  next  paragraph  and  remarks  upon  it)  defendants. 

Paragraph  3. — ''In  a  decree  to  account  if  during  the  account 
**  any  party  should  die,  and  a  devisee  of  that  party,  or  any  other 
**  formal  party  as  trustees  [(which  is  the  present  case)]  should  be 
"  wanting,  a  bill  to  bring  them  before  the  Court  is  [not  in  the 
"strict  sense  of  the  word  a  supplemental  biU,  but  rather  a 
"supplemental  bill  in  the  nature  of]  a  bill  of  revivor,  and  to 
"  such  a  bill  it  is  not  necessary  to  mak^  the  defendants  in  the 
''original  bill  parties  [nor  when  the  cause  comes  on  to  be  re- 
"  heard,  can  those  defendants  object  for  want  of  parties]" 

Bead  the  word  "  devisee"  and  "  trustees"  as  personal  repre- 
sentatives, and  omit  the  words  printed  in  italics  and  between 
brackets,  and  this  third  paragraph  may  be  understood  as  stating, 
that  after  a  decree  for  an  account  if  a  defendant  dies,  and  his 
representatives  are  necessary  parties,  the  bill  to  bring  such  repre- 
sentatives before  the  Court  is  a  bill  of  revivor,  and  that  to  such 
bill  it  is  not  necessary  to  make  the  other  defendants  to  the  original 
bill  parties.  This  is  well  enough ;  in  many  suits,  however,  personal 
representatives  of  a  defendant  can  by  no  means  be  designated  as 
"formal"  parties. 

The  above'rea[ding  of  the  third  paragraph  excludes,  in  the  first 
place,  the  words  in  the  parenthesis  [{"which  is  the  present  case")] 
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This  is  the  most  singular  expression  in  the  whole  paragraph.  In  1846. 
remarking  upon  the  second  paragraph  it  is  suggested  that  the  M'MAHONr. 
"  sententia  detruncata"  ["  if  it  waspui  off  only  for  want  of  formal  Bvrobbll. 
parties  by  the  Courts  in  order  that  the  decree  might  be  complete^*] 
seems  to  refer  to  what  took  place  at  the  former  hearing,  when  the 
cause  was  adjourned  with  liberty  to  file  a  supplemental  bill  making 
the  trustees  defendants.  If  this  suggestion  be  well  founded, 
Atkjns  in  this  report  must  represent  the  trustees  as  formal  par- 
ties ;  and  that  the  suggestion  is  well  founded,  is  clear  from  the 
language  of  the  third  paragraph,  ''or  any  other  formal  party 
as  trustees,  [{which  is  the  present  case)^,*'  Now  let  the  student 
take  the  trouble  to  turn  to  the  report  upon  the  former  hearing. 
The  defendant's  counsel  objected  that  "  if  there  is  any  fraud  in- 
sisted to  be  in  the  trustees,  who  were  parties  to  the  lease,  and  who 
have  been  guilty  of  a  breach  of  trust  in  not  carrying  the 
trusts  into  execution,  the  plaintiff  ought  to  haye  made  them 
parties  to  the  suit.''  And  Lord  Hardwicke  in  his  judgment 
says,  ''Now  it  is  insisted  by  the  defendant's  counsel  that 
the  trustees  ought  to  be  made  parties,  that  if  the  plaintiff 
prevail,  the  defendant  may  have  relief  over  against  them,  who 
have  been  guilty  of  a  breach  of  trust,  if  they  have  not  applied 
the  350^.  towards  the  execution  of  the  trust."  And  yet  Atkyns 
in  his  report  upon  the  second  hearing  calls  these  trustees  "  for- 
mal" parties. 

The  above  reading  of  the  third  paragraph  (see  page  564)  ex- 
dudes  in  the  next  place  the  words  ["  not  in  the  strict  sense  of  the 
word  a  supplemental  bill,  but  rather  a  supplemental  bill  in  the 
nature  o^"],  and  the  words  ["  nor  when  the  cause  comes  on  to 
be  heard  can  those  defendants  object  for  want  of  parties,'*] 
These  words  then  still  remain— but  the  student  must  have  had 
enough,  at  present,  of  criticism  and  of  conjectural  emendation. 

Sadler  v.  Lovatt,  1  Moll.  162,  is  a  remarkable  case.     Sir  An-  Case  of  a  sup- 

thony  Hart  there  declared  his  intention  of  giving  leave  to  file  a  £jXing*for!'^ 

supplemental  bill,  in  order  to  bring  forward  a  fact,  not  only  not  ward  a  fact,  not 

put  in  issue  by  the  original  bill,  but  in  opposition  with  the  par-  ?^^g^^5JI? '° 

ticular  fact  upon  which  the  original  bill  proceeded.     The  circum-  original  bill, 

stances  were  these.    The  bill  was  for  the  specific  performance  of  J*."*  in  opposi- 

'^  \  J  tion  with  the 

a  covenant  m  a  lease  for  perpetual  renewal.     The  lease  had  been  particular  fact 

made  under  a  power,  which  required  the  consent  of  five  trustees.  «Po?  '^Wch  the 

The  bill  stated  that  four  trustees  had  executed  the  lease,  and  that  p^eeded. 

the  fifth  trustee,  although  he  had  not  executed  the  lease,  ought, 

for  certain  reasons,  to  be  presumed  to  have  consented.    The 
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W*«l  answer  insbted  that  the  power  was  not  dnly  ezeeated,  and  Chat 
M'Mabom  v.  ^^'®  ^'^  ^^  ground  for  the  Court  supplying  the  defect,  occasioned 
BuRCHELL.  by  the  fifth  trustee  not  having  joined.  Sir  Anthony  Hart  had 
abeady  intimated  his  opinion  that  the  bill  must  be  dismissed, 
when  it  turned  out  upon  inspection  of  the  lease  that  although  the 
fifth  trustee  had  not  signed  it,  yet  he  had  joined  in  the  execution 
by  sealing  and  deliyering  it. 

For  the  plaintiff  it  was  said  that  the  bill  could  not  be  dismissed. 

For  the  defendant  it  was  urged  that  the  plaintiff  could  not  have 
relief  upon  a  case  contradictory  to  his  own  statement,  and  that 
notwithstanding  the  discovery  that  the  lease  was  executed  by  all 
the  five  trustees,  the  biU  must  be  still  dismissed. 

Bir  Anthony  Hart  said  he  certainly  should  not  dismiss  the  bill. 
The  first  rule  of  a  court  of  equity  was  to  do  justice  at  the  expense 
of  form.  The  object  there  was  to  save  the  expense  of  an  entire 
new  bill,  iu  consequence  of  a  fact  unknown  to  the  parties  being 
discovered  at  the  hearing.  That  was  not  the  common  case  of 
surprise.  The  error  of  the  plaintiff  in  that  case  was  confirmed 
by  the  conduct  of  the  defendant,  who  had  the  counterpart  of  the 
lease  in  his  possession,  and  the  means  of  detecting  the  mistake. 
But  he  could  not  allege  want  of  knowledge  or  advantage  taken. 
It  was  a  common  error.  The  cases,  which  had  been  cited,  were 
cases  involving  the  simple  principle  of  equity  pleading,  that  no 
notice  could  be  taken  of  the  proof  of  facts  of  which  no  notice  was 
given,  and  which  the  opposite  party,  therefore,  had  no  opportunity 
of  repelling.  But  the  fact,  of  which  proof  was  tendered  there, 
was  patent  to  both  sides,  each  acting  on  a  false  assumption,  and 
no  evidence  as  to  that  fact  adduced  by  either.  The  defendant, 
therefore,  could  not  say  it  was  evidence  of  a  fact  which,  by  the 
statement  misleading  him,  he  was  disabled  from  controverting. 
The  question  was  unprejudiced,  and  all  parties  were  on  an  equality. 
Therefore,  without  the  violation  of  any  rule,  he  might  direct  the 
cause  to  stand  over,  and  declare  that  the  plaintiff  was  to  be  at 
liberty  to  file  a  supplemental  bill,  placing  his  title  upon  the  true 
fact,  it  appearing  on  the  production  of  the  deed  in  Court,  that  it 
was  duly  executed  (a). 

(a)  It  is  worthy  of  note  that  Sir  bill  to  be  filed.    He  said  tliat  if 

Anthony  Hart  thought,  that  if  the  the  fact  was  not  admitted,  but 

fact  of  the  fifth  trustee  having  was  disputed,  he  might  direct  an 

executed  the  lease  by  sealing  and  issue  without  requiring  an  addi- 

delivering  it,  had  been  disputed,  tional  record  in  the  first  instance, 

he  could  have  directed  an  issue  He  had  some  difficulty  at  first, 

without  requirbg  a  supplemental  but  he  was  then  satisfied  he  could 
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Thia  b  one  of  the  few  cases,  in  which  the  reasoning  of  Sir  An-  1B46. 
ihony  Hart  fails  to  bring  conviction  to  the  author's  mind.  Had  m*Maiiom» 
the  execution  of  the  lease  by  the  fifth  trustee  been  a  fact  with  Buachell. 
which  the  plaintiff  could  not,  with  reasonable  diligence,  have 
become  acquainted  before  the  hearing,  then  there  might  have 
been  a  satisfactory  reason  for  the  order,  which  Sir  Anthony  Hart 
intimated  that  it  was  his  design  to  make.  But  when  it  is  recol- 
lected that  the  plaintiff  was  in  possession  of  the  lease,  that  this 
document  constituted  the  whole  of  his  title,  that  the  execution  by 
the  fifth  trustee  was  patent  on  the  face  of  it,  and  it  was  through 
the  plaintiff's  own  strange  blunder  and  neglect  that  this  circum- 
stance was  not  brought  forward,  and  that  an  allegation  entirely 
the  reverse  was  placed  upon  the  record — ^it  seems  hard  to  recon- 
cile the  liberty  to  file  a  supplemental  bill  with  those  general 
principles,  by  which  courts  of  justice  hare  always  professed  to  be 
goyemed,  and  a  departure  from  which  can  very  rarely  be  jus- 
tified. 


The  foregoing  cases  of  Jones  v.  Jones,  and  Sadler  v.  Lovatt^  Objection  that 
with  the  author's  remarks  thereon,  were  already  in  type  before  there  was  no 
his  attention  was  drawn  to  M'Neill  v.  Cahill,  2  Bligh,  O.  S,  228.  S^^To'" 
There  the  bill,  which  was  filed  by  the  plaintiff  in  the  Court  of  warrant  the 
Chancery  in  Ireland  against  the  personal  representative  of  his  J[J^^^. 
father,  stated  that  the  plaintiff  had  joined  with  his  father  in  the  dence  having 
sale  of  a  certain  estate  in  Scotland  for  the  payment  of  debts,  and  b^n  hcldvaUd, 
that,  by  a  deed  on  record  in  Scotland,  it  was  stipulated  that  after  Lords  affirms 
the  payment  of  the  debts,  the  remainder  of  the  purchase-money  J"  !^^^  "- 
should  be  vested  in  securities  for  the  benefit  of  the  plaintiff  and  tion  for  leave 
his  family.    The  bill  prayed  an  account  of  the  purchase-money  to  file  a  supple* 
of  the  estate.     The  defendant  by  his  answer  denied  that  the  the  purpose  of 
plaintiff  joined  in  the  sale  of  the  estate,  and  alleged  that  the  supplying  the 
fkther  was  seised  in  fee.    The  cause  came  on  to  be  heard  before         ** 
Lord  Manners,  when  the  plaintiff  proposed  to  read  a  deed  dated 
in  1743,  by  which  the  estate  was  settled,  and  also  certain  pro* 
ceedings  in  1 769  in  the  Courts  of  Scotland,  by  which  an  inhibition 
was  obtained,  restraining  the  father  from  selling,  aliening,  or  en- 
cumbering the  estate.    The  Court,  however,  would  not  permit 
the  plaintiff  to  read  the  settlement  of  1743,  nor  the  inhibition  of 
1769,  inasmuch  as  the  same  had  not  been  put  in  issue  by  the 

frame  a  decretal  order  to  put  the  requiring  a  supplemental  bill  to 
fact,  if  disputed,  in  a  course  of  in-  be  filed  to  put  the  due  execution 
quiry,  by  directing  a  trial,  without     in  issue  in  the  first  instance. 


568 


REPORTS  IN  CHANCERY, 


1846. 

^ . 

M 'Mahon  V, 

BURCHBLL. 


pleadings.  The  plaintiff  then  presented  a  petition  for  leave  to 
file  a  supplemental  bill  in  aid  of  a  re-hearing,  for  the  purpose  of 
putting  in  issue  the  settlement  of  1743  and  the  inhibition  of 
1769.  Tins  petition  was  opposed  by  the  defendant,  on  the 
ground  that  the  plaintiff  must  have  been  fully  aware,  before  the 
commencement  of  the  suit,  of  the  marriage  settlement  of  1 743, 
and  of  his  rights  thereunder.  The  petition  having  been  re- 
fused by  Lord  Manners,  the  plaintiff  thereupon  appesled  to  the 
House  of  Lords,  contending  that  the  Court  below  ought  to  have 
allowed  the  plaintiff  to  put  in  issue  the  deed,  inhibition,  and 
other  proceedings  in  Scotland.  Lord  Redesdale,  in  moving 
the  judgment  of  the  House  of  Lords,  said,  that  when  the  cause 
came  before  the  Court  in  Ireland,  the  deeds  of  1743  being  the 
settlement  of  the  estate,  and  the  proceedings  in  Scotland,  were 
offered  in  evidence.  It  was  objected  that  there  was  no  allegation 
in  the  bill  to  warrant  the  production  of  such  evidence,  and  the 
objection  was  held  vahd  by  the  Court.  A  petition  was  then  pre- 
sented praying  leave  to  file  a  supplemental  bill,  for  the  purpose  of 
supplying  the  defect.  The  prayer  of  that  petition  was  properly 
refused. 

Jones  V.  Janes  was  cited  for  the  plaintiff,  the  appellant  in 
M'Neill  V.  Cahill;  and  this  circumstance,  it  is  apprehended,  must 
completely  dissipate  any  doubt,  which  that  case  may  have  occa- 
sionally raised  in  the  mind  of  the  student  and  young  practitioner. 


Mbuoeanoa. 


Memoranda. 


Siitinga  of  the 
Court. 


The  day  on  which  Her  Majesty's  birthday  was  kept 
(27th  May)  falling  during  the  term,  the  Court  of  Chancery 
did  not  sit,  and  the  Lord  Chancellor,  under  the  10th  General 
Orders  of  May,  1846,  by  Special  Order  directed  the  oflScos 
to  be  closed  on  that  day.  The  Court  did  not  sit  in  the  in- 
terval between  the  end  of  Easter  Term  and  the  beginning 
of  Trinity  Term.  The  Master  of  the  Rolls  sat  as  a  Mem- 
ber of  the  Judicial  Committee  of  the  Privy  Council  nine 
days  in  the  month  of  June  and  two  days  in  the  month  of 
July.  The  Court  rose  for  the  Long  Vacation  on  the  6th 
day  of  August. 


TEMP,  LORD  COTTENHAM.  669 

"On  the  5th  July  the  Lord  Chancellor  made  the  usual         18^7^ 
annual  order  for  closing  the  Accountant-General's  Office.  Mbmorahba. 
The  order  directed  the  office  to  be  closed  from  Tuesday  Closing  of  the 
the  17th  day  ofAugust  until  Friday  the  29th  day  of  October,  General's 
and  that  no  purchase,  sale,  &c.  should  be  made  during  that  ^^^' 
time  unless  the  Registrar's  certificate  were  left  at  the 
Office,  before  Monday,  9th  of  August  then  next,  and  that 
no  order  for  payment  of  money  out  of  Court  should  be  re- 
ceived by  the  Accountant-General  after  Tuesday  the  10th 
day  of  August  then  next. — E.  D.  Colville." 

The  Vice-chancellor  Wigram  was  the  Vacation  Judge.  Vacation 
"Lord  Chancellor,  4th  August,  1847.  Notice  is  hereby  ^"**^- 
given,  that  during  the  ensuing  vacation  all  applications  to 
the  Court  of  Chancery  are  to  be  made  to  the  Vice-Chan- 
cellor  Sir  James  Wigram,  who  will  fix  the  time  and  place 
to  receive  the  counsel,  or  solicitors,  concerned  in  any  mo- 
tion, or  other  matters  required  to  be  heard. — E.  D.  Colville." 

In  March  causes  were  transferred  from  the  paper  of  the  Transfers  of 
Master  of  the  Rolls  to  the  paper  of  the  Lord  Chancellor,  manses, 
for  the  purpose  of  being  afterwards  transferred  to  the  paper 
of  the  Vice-Chancellor  Knight  Bruce.  In  April  causes  were 
transferred  from  the  paper  of  the  Vice-Chancellor  of  Eng- 
land to  the  paper  of  the  Vice-Chancellor  Wigram.  Five 
days  previous  to  this  transfer  a  list  of  the  causes  intended 
to  be  transferred  was  exhibited  in  the  Registrar's  Office, 
with  notice  of  an  exception  of  such  causes  as  the  parties 
concerned,  might  wish  to  have  retained  in  the  list  of  the 
Vice-Chancellor  of  England,  on  the  ground  that  briefs  had 
been  delivered  to,  and  consultations  held  with,  counsel 
practising  only  in  his  Honour's  court.  In  June  causes  were 
again  transferred  from  the  paper  of  the  Vice-Chancellor  of 
England  to  the  paper  of  the  Vice-Chancellor  Wigram. 

The  appeals  set  down  before  the  Lord  Chancellor  had  at  state  of  busi. 
the  end  of  July  been  all  heard.    The  cause  paper  of  the  "*"• 
Master  of  the  Rolls  was  exhausted  at  the  end  of  Easter  Term, 
and  again  at  the  end  of  the  month  of  July.     The  cause  book 
of  the  Vice-Chancellor  of  England  was  also  said  to  be  ex- 

p  p 
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^M.  ^  Ivausted  at  the  end  of  the  moath  of  July;  but  from  peouliar 
MxMoiLANOA,  circumstancesy  which  it  is  not  expedient  to  diaeuBs  at  preaent» 
it  is  difficult  to  ascertain  the  real  state  of  business  in  his 
Honour's  court,  Were»  however,  business  allowed  to  pro- 
ceed there,  as  in  the  courts  of  the  Master  of  the  Rolls  and 
the  other  Vice-ChanoeUors,  it  is  certain  that,  when  the 
holidays  began,  there  would  have  been  no  anrear  of  any 
kind.  But  for  reasons  sufficiently  notorious,  one  third  ctf 
Trinity  Term  was  entirely  lost,  and  subsequently  the  waste 
of  time  exceeded  even  that  large  proportion.  It  is  under* 
stood  that  several  heavy  eausea  have  been  a^oumed  to 
Michaelmas  Term,  and  that  there  is  a  considerable  arrear 
of  motions.  Since  Christmas  last  the  Vice-Chancellors 
Knight  Bruce  and  Wiigram  have,  on  several  oocaaions,  adr 
journed  their  courts  for  short  periods,  the  whole  of  the 
business  ready  for  hearii\g  having  been  disposed  of. 
Number  of  The  period  of  one  year  and  thirty  days  commencing  the 

by^L^Sf     7th  July,  1846,  and  ending  the  6th  August,  1847,  will  be 
^*to^f '  *^  ^ways  memorable  in  the  annals  of  the  Court  of  Chancery. 
appeals  heard     The  details  of  the  history  of  this  period  cannot,  for  reasons 
burst  in  eqiud*   ^hich  will  readily  suggest  themselves,  be  now  published. 
periods  of  time.  But,  should  the  writer  live  a  few  years  loo^r,  the  useAil 
example,  which  they  will  afford  to  those,  who  may  hereafter 
preside  in  the  court,  shall  not  be  lost  for  want  of  a  chro- 
nicler.   At  present  no  more  can  be  stated  than  that  from 
the  7th  July,  1846,  to  the  6th  of  August,  1847,  the  Lord 
Chancellor  heard  the  unparalleled  number  of  121  af^pealfli 
The  number  of  appeals  heard  by  Lord  Lyndhurst  during  a 
corresponding  period  of  one  year  and  thirty  days  finom  the 
7th  June,  1846.  to  6th  July,  1846,  is  23.     The  quantity 
of  miscellaneous  business  disposed  of  by  the  Lord  CbaneeHor 
from  the  7th  July,  1846,  to  the  6th  of  August,  1847,  is  not 
dbproportionate  to  the  quantity  of  business,  teohnica]]|y  de- 
signated appeals,  disposed  of  by  His  Lordship  during  that 
period.    The  author  has  reports  and  notes  of  109  matters, 
not  belonging  to  the  business  technically  designated  i^peala» 
which  have  been  discussed  before  the  Lord  Chancettor  fix>io 
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the  7th  July,  1846,  to  the  6th  of  August,  1847,  in  addition        ^M. 
to  such  reports  and  notes  of  matters  of  that  kind  belonging  Mbmorakoa. 
to  the  same  period,  as  are  contained  in  the  present  volume. 

On  the  13  th  April  there  was  issued  a  General  Order  to  General  Order, 
prevent  the  abuse  of  the  liberty  enjoyed  by  a  plaintiff,  of  ^847.  ^  ' 
meeting  a  motion  to  dismiss,  by  an  order  of  course  for  leave 
to  amend  (a). 

On  the  21st  (^  April  there  was  issued  aGeneralOrder  to  the  General  Order, 
ensuii^  efieet: — Whereas  Andrew  Henry  Lynch,  Esq.,  one  in  conseqaence* 
of  the  Masters  of  the  High  Court  of  Chancery,  did  on  the  Son^of'S?"*' 
25th  day  of  March  last  resign  his  office  as  one  of  the  said  Lynch,  one  of 
Masters.    And  whereas  it  is  expedient  that  provision  should  the  Court. 
be  made  for  the  due  despatch  of  such  causes  and  matters  as 
stand  referred  tohim;  The  Lord  Chancellor  doth  order  that  all 
causes  and  matters  which  stand  referred  to  the  said  Andrew 
Henry  Lynch  be  transferred  to  John  Edmund  Dowdeswell, 
Esq.;  William  Wingfield»  Esq.;  James  William  Farrer, 
Esq.;    Sir  Oiffin  Wilson,  Knight;    William  Brougham, 
Esq. ;  Nassau  William  Senior,  Esq. ;  Samuel  Duckworth, 
Esq.;    Sir  William  Home,  Knight;    Sir  George  Rose, 
Kn^bt;   and  Richard  Richards,  Esq.;   some  or  one  of 
ihem^  to  be  taken  by  them  respectively,  in  such  order  as 
the  senior  Master  of  the  said  Court  shall  direct.    And  his 
Lordship  doth  further  order  that  the  said  Masters,  to  whom 
such  oauses  and  matters  shall  respeetively  be  assigned,  do 
proceed  and  act  therein  as  the  said  Andrew  Henry  Lynch 
was  to  have  done ;  and  for  that  purpose  all  books,  papers, 
deeds,  writings*  and  accounts,  that  concern  the  causes  and 
other  matters,  which  formerly  stood  referred  to  the  said 
Andrew  Henry  Lynch,  shall  be  transferred  to  the  said 
Masters  resp^tively^  to  whom  the  said  cause  and  matters 
ahaU  be  so  assigned  aa  aforesaid;  And  this  order  is  to 

(41)  See  ''llie  Csm  oI  Amoid  v.  1S4S»  decided  by  the  Lord  Chan- 
ArmM,  on  tke  Cenilrttctioa  of  celto,  Sth  May,  1847/'  luriiited 
(Mer  16^  Aitielo  33^  sad  (Mer  by  the  author  aa  a  pampbkl  (pp« 
66  of  tte  GeBcnd  Ordsn  of  May»     19). 
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A  reg^tion  as 
to  Petitions 
under  Acts  for 
aale  of  property 
for  public 
purposes. 


Four  acts 
passed  in  the 
last  session  of 
parliament. 


be  drawn  up  and  entered  with  the  Registrar  of  the  said 
Court. — 

The  following  notice  of  a  regulation  as  to  Petitions  under 
Acts  for  sale  of  property  for  public  purposes,  has  recently 
been  exhibited  in  the  Registrar's  Office.  '^  Notice — Peti- 
tions under  Acts  for  sale  of  property — Exchequer  Order, 
4th  July,  1828 — Letter  from  Lord  Chancellor  to  the  Senior 
Registrar,  12th  February,  1842. — In  all  Petitions  under 
Acts  of  Parliament  for  sale  of  property  for  public  purposes, 
when  the  purchase-money  is  directed  by  the  Act  to  be  paid 
into  this  Court,  the  petitioners  claiming  to  be  entitled  to 
the  money  so  paid  in  must,  in  addition  to  the  usiud  affidavit 
verifjring  their  title,  make  oath  that  they  believe  they  have 
a  good  title,  and  are  not  aware  of  any  right  in  any  other 
person  to  the  sum  of  £ —  in  the  petition  presented  by 
them  in  this  matter  mentioned,  or  any  part  thereof.'^  (a). 

Four  acts  have  been  passed  in  the  last  session  of  parlia- 
ment, which  must  be  noticed  here. — 10th  and  11th  Vict.  c. 
60 :  An  Act  to  abolish  one  of  the  Offices  of  Master  in  Ordi- 
nary of  the  High  Court  of  Chancery.  The  decrease  (not- 
withstanding the  incorporation  of  the  Equity  Exchequer) 
of  bills  filed  in  Chancery  (ft)  amply  justifies  Ministers  in  re- 


(a)  In  the  FUtt  Market  Im- 
provement Act,  Ex  parte  Shears,  2 
You.  &  Jer.  493  (4th  July,  1828)> 
Lord  Chief  Baron  Sir  William 
Alexander  laid  it  down  as  a  ge- 
neral rule  that  in  all  petitions 
under  this  and  similar  acts  of 
parliament  for  the  payment  of 
money  out  of  Court,  he  should 
require  an  affidavit  from  the  par- 
ties verifying  the  title  shortly,  and 
also  stating  that  to  the  best  of  the 
knowledge  and  belief  of  the  depo- 
nents, no  other  person  had  any 
title  to,  or  claimed  any  interest,  in 
the  estate. 

(jb)  The  decrease  of  bills  filed 


can  hardly  be  accounted  for  by 
the  fact  that  in  consequence  of 
the  brief  space  of  time,  which  now 
elapses  between  the  setting  down 
and  the  hearing  of  causes,  fewer 
bills  of  revivor  and  supplement  are 
required.  There  is  still  sufficient 
delay  afUr  causes  get  into  the 
Master's  office  to  produce  a  plen- 
tiful crop  of  bills  of  revivor  and 
supplement — a  delay,  it  may  be 
observed,  of  which  the  author, 
notwithstanding  all  that  has  of 
late  years  been  written  on  the 
subject,  suspects  that  the  source 
must  be  looked  for  elsewhere  than 
in  Southampton  Buildings. 
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ducing  the  "  Clerici  (a)  honesti  et  circumspecti,  Domino  1847. 
Regi  jurat],  qui  in  legibus  et  consuctudinibus  AnglicanisMsuoKANOA. 
notitiam  habeant  pleniorem  (Collaterales  et  Socii  Cancellarii- 
Praeceptores)*'  to  their  ancient  number  (b), — 10th  and  lltb 
Vict,  c,  97 :  An  Act  for  the  Discontinuance  of  the  Attend- 
ance of  the  Masters  in  Ordinary  of  the  High  Court  of 
Chancery  in  the  Public  Office,  and  for  transferring  the 
Business  of  such  Public  Office  to  the  Affidavit  Office  in 
Chancery.— lOth  and  11th  Vict.  c.  102:  An  Act  to 
abolish  the  Court  of  Review  in  Bankruptcy  and  to  make 
Alterations  in  the  Jurisdiction  of  the  Courts  of  Bankruptcy 
and  Court  for  Relief  of  Insolvent  Debtors. — 10th  and  11th 
Vict.  c.  96 :  An  Act  for  better  securing  Trust  Funds  and 
for  the  Relief  of  Trustees. 

A  recent  Report  of  the  Commissioners  for  the  Im-  Public  Uccord 
provement  of  the  Metropolis  must  not  be  excluded  from  these  buufupon  Bite 
Memoranda.      It  recommends   that   the  Public  Record  of  Rolls  Estate. 
Office  should  be  built  upon  the  site  of  the  Rolls  estate  (c). 

(a)  "  Lea  Clercs  le  Roi  de  la  number,  to  be  now,  and  from  time 
ChauDcellerie — Les  Mestres  de  la  to  time,  appointed  by  the  Lord 
Chauncellerie.'' — Pari.  Roll.  4  Protector  for  the  time  being." — 
Ed.  III.  Scobell's  Ordinances,  1654. 

(b)  The  "duodecim  Clerici  de  (c)  In  1832  the  author  pub- 
prim&  form&  ad  robas  in  Cancel-  lished  A  Proposal  for  the  Erection 
larift  Domini  Regis."— 12  Ric.  2.  of  a  General  Record  Office,  Judges' 

The  "  duodecim  Ordinarii  Ma-  Hall  and  Chambers,  and  other 

gistri   sive  Clerici    presentee  in  Buildings  on  the  Site  of  the  Rolls 

Curi&  Cancellarise." — Hen.  V.  Estate.    The  book  has  long  been 

*'  The  Masters  of  the  Chancery  out  of  print, 
in  ordinary  shall  be  only  six  in 
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Sanken  y*  Harwood^  ante,  page  294. — ^In  the  note  is  a  reference 
to  the  Appendix  to  the  present  Yolume.  The  writer  cannot  at 
present  carry  into  efiect  his  intention  of  examining,  abstracting, 
and  arranging  the  dass  of  cases  to  which  RandccH  y.  Hanoood 
belongs. 

Cohmbine  y.  Chiehe9teri  ante,  page  310,  in  the  note. — It  is 
there  stated  that  the  author  has,  according  to  Itts  habit,  abstracted 
and  arranged  the  cases  and  dicta  at  common  law  and  in  equitj 
connected  with  the  subject  of  that  note — the  sale  of  railway  scrip 
certificates — and  that  they  will  form  part  of  the  present  yolume. 
The  cases  and  dicta  abstracted  and  arranged  by  him  are  so 
numerous,  that  it  is  found  that  they  cannot  be  inserted  iu  this 
Appendix  without  rendering  the  yolume  one  of  most  inconyenient 
bulk. 


Strange  y.  Brenfum,  mentioned  ante,  page  70,  to  be  reported 
in  a  subsequent  page  of  this  yolume,  is  printed  yol.  2,  page  1,  of 
the  present  work. 


Brooke's  Abridgment,  Pririleges,  1,  6,  40 ;  1  C.  P.  Coop.  5.—  Brooke's  Abrid. 
The  passages  in  Brooke's  Abridgment  under  the  head  "Priri-  ^^^^TTj 
Iq^es*'  are  takoi,  as  the  marginal  references  show,  from  the  Year  20.— 20  Hen. 
Books.    The  following  is  a  translation  of  so  much  of  the  passages  ^*  ^'f^^^ 
(the  first  being  translated  from  the  Year  Book  and  the  two  last 
firom  Brooke)  as  relates  to  the  argument  in  Attorney-General  r. 
Skinnerti*  Company. 

Year  Book,  27  Hen.  VHI.  20.  If  I  am  impleaded  here,  and  my 
seryant,  who  comes  with  me,  is  arrested  he  shall  be  pririleged ;  or  if 
my  farmer  (fermour)  comes  to  me,  and  brings  money  to  me  to  de- 
fend or  maintain  my  suit,  and  he  is  arrested,  he  shall  be  pririleged. 
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Year  Book,  20  Hen.  VI.  3.  Askough  [J.  C.  P.]  and  Fulthorpe 
[J.  C.  P.] :  When  a  man  comes  to  London,  circa  sectam  suam,  he  and 
his  horses,  and  his  goods  necessary  for  his  joamey,  shall  be  privi- 
leged, but  not  his  merchandizes.  Bat  per  Newton  [C.  J.  C.  P.]  &c. 

Year  Book,  10  £d.  lY.  4.  He,  who  rides  with  his  master  to 
London  and  brings  back  his  horses,  shall  be  privileged. 


The  instances  seem  to  have  been  extremely  numerous,  in  which 
parties  did  not  avail  themselves  of  the  aid  of  an  attorney 
(responsalis  ad  lucrandum  et  perdendum) — in  early  times  under 
the  EdDg's  writ — and  in  later  times  under  the  Statute  of  West- 
minster. Our  progenitors,  although  they  always  consulted 
"  sages  gents  de  que  home  poit  aver  counsaile  pur  son  donnant,'' 
yet  were  wont  to  follow  their  suits  in  person ;  neither  attom^s, 
nor  apprentices,  nor  Serjeants  (counters  or  narrators)  **  sachant  le 
ley  del  realme,  que  servent  al  people  a  pronouncer  et  defender  les 
actions  en  judgement,  pur  ceuz  que  mitteront  pur  loier*'  seem  to 
have  possessed  their  entire  confidence  (a).  Sir  Francis  Palgrave, 
in  the  Second  Part  of  the  Rise  and  Progress  of  the  English 
Commonwealth,  has  printed  the  narrative  of  a  suit,  brought  in  the 
reign  of  Henry  the  Second,    by  Richard    de  Anesty  against 

(a)  The  Statute  of  Westminster         Seven  years  after  'Mes  Esta* 

the  First  affords  no  weak  pre-  blisementz  le  Rey  Edward,  le  fits 

sumption  that  it  was  not  without  le  Rey  Henry,  fetz  a  Weymoster, 

cause  that  "  seijeants,  countours  a  son  primer  parlement  general 

et  autres"  did  not  possess  the  apres    eon    corounement,''    the 

entire  confidence  of  our  progeni-  king  thus  enjoined  the  "Capitalis 

tors.     "Purvueu    est    ensement  Ju8ticiariu8"andhi8 colleagues:— 

que]  si  nul  seijaunt  Countour  ou  **  de  attomatis  et  apprenticiis  do- 

autre  face  nul  manere  deceyte  ou  minus  Rex  injunzit  J.  de  Meting- 

collusion  [que  sont]  en  la  Court  ham  et  sociis  suis,  quod  ipsi  per 

le  Rey,  ou  consente  de  fere  la  en  eorum  discretionem  provideant  et 

deceyte  de  la  Court  porengingner  ordinent   certum    numerum    de 

la  Court  ou  la  partie,  et  de  ceo  quolibet  com.  de  melioribus  et 

seit  ateint,  lors  eyt  la  prison  de  legalioribus  et  libentius  addiscen- 

un  an  et  de  un  jour,  et  mes  ne  seit  tibus,  secundum  quodintellezerint 

oy  en  la  cour  a  confer  pur  nuly ;  quod  curie  sue  et  populo  de  r^no 

et  si  ceo  est  autre  que  Contour  par  melius  valere  poterit  et  majos  com- 

mesme  la  manere  eyt  la  prison  de  modum  fuerit.  Et  quod  ipsi,  quos 

un  au  et  de  un  jour  al  meins.    Et  ad  hoc  elegerint,  cur.  sequantur,  et 

si  le  trespas  demaunde  greinure  se  de  negotiis  in  eadem  curia  in- 

peine,  seit  a  la  volente  le  Rey." —  tromittant  et  alii  non."— Ryley, 

Stat.  West.  I.  c.  29  (3  Edw.  I.),  104. 
Record  Commission  Edition. 
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Mabel  de  PrancheviUe  for  the  land  of  Williain  de  SackTille.  The 
autograph  (in  Latin)  b  preserved  in  the  Chapter  House,  West- 
minster. The  ensuing  fragments  are  extracted,  partly  for  the  in- 
struction, and  partly  for  the  entertainment  of  the  student. 

^'  These  are  the  costs  and  charges,  which  I,  Richard  de  Anesty  Frigments  of  a 
bestowed,  in  recovering  the  land  of  William,  my  unde,  to  wi<^-In  Sivc^S'a'wSt 
the  first  place  I  sent  a  man  of  mine  own  into  Normandy,  for  the  in  the  ragn  of 
King's  writ,  whereby  I  impleaded  my  adversaries,  and  he  spent  ?*?*n^''3*^^ 
half  a  mark  in  that  journey.    *  *    And  I  heard  that  Ralph  Brito  person— 1158 
was  about  to  cross  the  water :  so  I  followed  him  to  Southampton,  —11^3. 
for  the  sake  of  speaking  to  him  in  order  that  he  might  purchase 
for  me  the  King's  writ,  and  in  that  journey  I  spent  twenty-two 
shillings,  and  lost  a  palfrey,  which  I  had  bought  for  fifteen  shil- 
lings.   And  having  returned  from  thence  I  went  to  Ongar,  and 
delivered  the  writ  to  Richard  de  Luci  [one  of  the  Justiciaries 
of  England],  who  having  seen  and  heard  the  same,  gave  me 
a  day  for  pleading  at  Northampton.     And  I  sent  Nicholas,  my 
clerk,  for  Geoffrey  de  Tregoz  and  for  Albreda  his  sister,  to  wit, 
she  who  had  been  my  uncle's  wife, — whom  he  found  at  Bemey, 
in  Norfolk ;  and  in  that  journey  he  spent  fifteen  shillings  and 
lost  one  pack-horse,  which  I  had  bought  for  nine  shillings.     And 
when  he  came  back,  I  went  to  Northampton  to  open  my  pleadings, 
with  my  friends  and  my  helpers ;  and  in  that  journey  I  spent 
fifty-four  shillings.     Hence  Richard  de  Lucy  gave  me  another 
day  at  Southampton,  and  in  that  journey  I  spent  fifty-seven  shil- 
lings ;    and  in  that  same  journey  I  lost  one  pack-horse  worth 
twelve  shillings.     *  *    And  1  went  for  Master  Ambrose,  who 
was  then  with  the  Abbot  of  St.  Alban's  in  Norfolk ;  and  in  that 
journey  I  spent  nine  shillings  and  four  pence.  And  I  sent  Samp- 
son, my  chaplain,  unto  Buckingham  for  Master  Petrus  de  Melide; 
and  in  that  journey  he  lost  his  palfrey,  which  I  made  good  to 
him  for  ote  mark  of  silver,  and  he  spent  seven  shillings  there. 
Having  thus*  got  at  the  aforesaid  clerks,  I  kept  my  day  with  my 
helpers  at  London ;  and  in  that  journey  I  spent  five  marks  of 
silver.  Thence  a  day  was  given  me ;  And  in  the  meanwhile  I  sent 
John,  my  brother,  beyond  the  seas  to  the  King's  Court,  because 
it  was  told  to  me  that  my  adversaries  had  purchased  the  King's 
writ,  exempting  them  from  pleading  until  the  King  should  return 
to  England ;  and  therefore  I  sent  my  brother  for  another  writ, 
lest  my  pleadings  should  be  stayed  on  account  of  the  writ  obtained 
by  my  adversaries ;  and  in  that  journey  my  brother  spent  three 
marks  of  silver.     *  *    And  I  kept  my  day  at  London  with  my 
clerks,  and  my  witnesses,  and  my  friends,  and  my  helpers,  and  there 
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I  remained  for  four  days  pleading  every  day ;  and  in  that  journey 
I  spent  one  hundred  and  three  shillings.  Thence  a  day  was 
given  me ;  And  when  I  kept  my  day  at  Canterbury,  my  advert 
saries  said  that  they  would  not  plead,  on  account  of  the  summons 
of  the  King's  army  for  [the  expedition  against]  Toulouse ;  and  in 
this  journey  I  spent  thirty-eight  shillings,  and  departed  without 
a  day.  And  I  followed  the  King  and  found  him  at  Avinlarium 
[perhaps  Auvilar  in  Gascony.*— F.  P.],  and  in  this  journey  did  I 
tarry  for  thirteen  weeks  before  I  could  obtain  the  King's  writ 
for  proceeding  with  the  pleadings ;  and  in  that  journey  I  spent 
four  pounds  of  silver  and  ten  shillings.  *  *  And  in  the  mean- 
while I  sent  Master  Sampson,  my  chaplain,  to  Lincoln  for  Master 
F^ter,  and  in  that  journey  I  spent  half  a  mark.  And  ^en  the 
day  of  my  plea  arrived,  I  could  not  appear  in  consequence  of  my 
illness,  but  I  sent  my  essoigners  who  essoigned  me  at  Canterbury  $ 
and  in  that  journey  1  spent  ten  shillings.  *  *  And  I  kept  my 
day  at  London ;  and  in  that  journey  I  spent  forty-three  shillings. 
From  thence  a  day  was  given  me ;  And  in  the  meanwhile  I  sent 
Robertus  de  Fum',  and  Richard  de  Marci,  for  Godfrey  de  Marci ; 
in  which  journey  I  spent  ten  shillings,  and  Robert  de  Fum*  lost  a 
palfrey  worth  two  marks.  *  '*'  And  from  Fareham  I  brought 
back  with  me  Master  Giordano  Fantasma  and  Nicholas  de  Chan- 
dos,  in  order  that  they  might  testify  viv&  voce.  And  I  kept  my 
day  prepared  for  my  pleadings  at  London ;  and  there  I  spent 
thirteen  shillings  and  four  pence.  And  in  the  meanwhile  I  my- 
self went  for  Master  Peter,  who  was  then  at  Stafford ;  and  in  that 
journey  I  spent  twenty  shillings  and  seven  pence.  And  I  sent 
Sampson,  my  chaplain,  for  Master  Stephen  de  Binham,  whom  he 
found  at  Norwich ;  in  which  journey  he  spent  nine  shillings.  And 
thence  I  kept  my  day  at  Canterbury,  prepared  for  pleading,  with 
my  clerks,  and  my  witnesses,  and  my  fiiends,  and  my  helpers ; 
in  which  journey  I  spent  four  pounds  and  twelve  shillings,  be- 
cause we  were  pleading  there  for  two  days.  *  ♦  In  the  mean- 
while I  crossed  the  water,  in  order  that  I  might  solicit  a  licence 
from  our  Lord  the  King.  And  in  that  journey  I  lost  a  palfrey, 
which  I  had  bought  for  sixteen  shillings ;  and  I  spent  six  marks 
and  five  shillings.  And  a  day  was  given  me  for  receiving  my 
writ ;  at  which  day  I  came  and  received  my  writ,  but  without 
seal,  in  order  that  I  might  show  the  same  to  my  advocates,  and 
obtain  their  opinion  whether  it  was  according  to  law ;  in  which 
journey  I  spent  fifteen  shillings.  And  afterwards  I  sent  that 
same  writ  by  Sampson,  my  chaplain,  to  Lincoln,  to  show  it  to 
Master  Peter  de  Melide ;  and  in  that  journey  he  spent  five  shil- 
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littgB  and  rizpence.  And  afterwards  I  sent  the  same  writ  to 
IhCaster  Ambrose,  whom  the  messenger  found  at  Binham;  in 
which  joumej  he  spent  eighteen  shillings.  And  the  writ  being 
corrected  bj  mj  adyocates,  I  carried  the  same  back  again,  in 
order  that  it  might  be  sealed ;  and  having  seen  the  writ)  thej  re^ 
fused  to  seal  such  a  one,  but  they  gave  me  another  without  seal* 
*  *  And  then  I  sent  the  writ  again  bj  Sampson,  my  diaplain, 
to  Bfaster  Peter ;  in  which  journey  he  spent  half  a  mark  of  silver. 
I  then  sent  the  same  writ  again  to  Master  Ambrose,  at  8U 
Alban's.  And,  their  advice  being  received,  and  the  writ  corrected, 
I  went,  Ac.  and  my  writ  was  sealed ;  and  in  this  journey  I  spent 
ten  shillings.  And  when  I  came  back,  I  sent  John,  my  brother, 
to  Winchester,  &c.  And  I  myself  went,  &c.  and  in  that  journey  I 
spent  seventeen  shillings,  and  John  spent  nine  shillings.  And  a 
second  time  and  a  third  time  did  I  send  my  brother  to  Winchester 
before  I  could  have  an  available  writ ;  and  in  those  two  journeys  he 
spent  nineteen  shillings.  *  *  And  a  day  was  fixed  for  me  to  plead 
at  Westminster ;  And  I  kept  my  day,  with  my  advocates,  and  my 
friends,  and  my  witnesses,  and  my  helpers ;  and  there  we  tarried 
three  days  before  we  pleaded,  on  account  of  the  King's  commands, 
&c.  and  in  that  journey  I  spent  four  pounds  and  ten  shillings. 
From  thence  they  gave  me  a  day ;  And  in  the  meanwhile  I  sent 
John,  my  brother,  for  Godfrey  de  Marci,  in  order  that  he  might 
attend  as  my  witness ;  and  he  could  not  come,  because  he  was 
ill,  but  he  sent  his  son  in  his  place ;  and  in  that  journey  John, 
my  brother,  lost  a  palfirey,  which  he  had  bought  for  fifteen  shil- 
lings, and  he  spent  seven  shillings  and  six  pence.  On  the  ap- 
pointed day  I  came  to  London,  prepared  and  ready  for  pleading, 
because  I  thought  I  should  then  obtain  my  judgment ;  and  there 
we  tarried  five  days ;  and  there  I  spent  one  hundred  and  four 
shillings.  *  *  And  they  gave  me  a  day  at  Oxford,  and  I  kept 
my  day ;  and  I  tarried  there  for  nine  days  before  I  could  obtain 
my  instrument;  and  there  I  spent  thirty-four  shillings.  And 
having  received  the  writ,  but  without  seal,  I  carried  the  same  to 
Master  Peter  at  Lincoln,  in  order  that  he  might  correct  it ;  and 
in  that  journey  I  spent  one  mark  of  silver.  The  writ  being  cor- 
rected>  I  carried  the  same,  Sec,  And  with  these  instruments  I 
proceeded  to  my  Lord  Richard  de  Lucy,  whom  I  found  at  Rum- 
sey ;  and  there  I  awaited  the  return  of  the  King,  who  was  about 
to  come  back  fh)m  Normandy.  Thence  I  followed  the  Court  for 
three  weeks  before  I  could  make  fine  with  the  King ;  and  in  that 
journey  I  spent  five  marks  of  silver.  *  *  After  I  had  fined  with 
the  King,  my  Lord  Richard  de  Lucy,by  the  King's  precept,  gave  me 
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a  day  for  pleading  at  London,  and  there  was  then  a  Conncil.  And 
I  came  there  with  my  friends  and  my  helpers ;  and  hecause  he 
could  not  attend  to  this  plea  on  account  of  the  King's  business.  I 
tarried  there  for  four  days,  and  there  I  spent  fifty  shillings. 
From  thence,  he  gave  me  a  day;  And  then  the  King  and  my  Lord 
Richard  de  Lucy  were  at  Windsor ;  and  at  that  day  I  came  with 
my  friends  and  my  helpers,  as  many  as  I  could  have.  And  in  the 
meanwhile  I  sent  my  brother  for  Ranulphua  de  Glanville  [he  was 
not  Justiciar  until  1 178]  whereby  he  lost  a  palfrey,  which  he  had 
bought  for  twenty  shillings,  and  he  spent  half  a  mark  in  this 
journey.  And  because  my  Lord  Richard  de  Lucy  could  not  at- 
tend to  this  plea  on  account  of  the  plea  Henry  de  Essex,  the  judg- 
ment was  postponed  until  the  King  should  come  to  Reading ;  And 
at  Reading  in  like  manner  it  was  postponed  from  day  to  day  until 
he  should  come  to  Walingford ;  and  in  that  journey  I  spent  six 
pounds  and  five  shillings.  And  from  thence,  because  my  Lord 
Richard  was  going  with  the  King  to  Wales,  he  removed  my  plea, 
&c..  and  there  I  came ;  and  in  that  journey  I  spent  thirty-five 
shillings  and  seven  pence.  And  because  I  could  not  get  on  at  all 
with  my  plea.  I  sent  to  my  Lord  Richard  in  Wales,  to  the  end 
that  he  might  order  that  my  plea  should  not  be  delayed.  And 
then  by  his  writ  he  ordered  Ogerus  Dapifer  and  Ralph  Brito.  that 
without  delay  they  should  do  justice  to  me.  And  they  gave  me  a 
day  at  London ;  and  that  messenger  spent  five  shillings.  I  kept 
my  day  therefore  with  my  friends  and  my  helpers ;  when  I  spent 
twenty  seven  shillings  and  four  pence.  From  thence,  my  adver- 
saries were  summoned  by  the  King's  writ  and  also  by  my  Lord 
Richard's  writ,  that  they  should  come  before  the  King.  And  we 
came  before  the  King  at  Woodstock,  and  there  we  remained  for 
eight  days ;  and  at  last,  thanks  to  our  Lord  the  King,  and  by 
judgment  of  his  court,  my  uncle's  land  was  adjudged  to  me; 
and  there  I  spent  seven  pounds  ten  shillings.  These  are  the 
gifts  which  I  gave  to  the  pleaders  and  the  clerks  who  helped  me  *  * 
and  to  Master  Peter  de  Melide.  ten  marks,  and  a  gold  ring  worth 
half  a  mark  of  silver ;  and  to  Master  Robert  de  Chimai.  one 
mark ;  and  in  the  King's  court  I  spent  in  gifts  in  gold  and  silver, 
and  in  horses,  sixteen  marks  and  a  half;  and  I  gave  forty  shillings 
to  Master  Peter  de  Littlebury ;  and  amongst  the  other  pleaders, 
my  neighbours,  who  were  accustomed  to  come  to  my  plea.  I  spent 
in  gifts  of  money  and  horses,  twelve  marks  and  an  half;  to  Ralph, 
the  King's  physician.  I  gave  thirty-six  marks  and  an  half;  to  the 
King  an  hundred  marks ;  and  to  the  Queen  one  mark  of  gold. 
In  the  first  year  of  my  plea,  when  I  sent  John,  my  brother. 
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beyond  seas  for  the  King's  wnt,  I  borrowed  the  forty  shillings, 
which  I  spent,  from  Yives,  the  Jew  of  Cambridge,  upon  usance, 
a  groat  a  week  for  the  pound ;  and  I  kept  the  moneys  during 
fourteen  months,  and  I  rendered  for  hire  of  the  same  thirty 
seven  shillings  and  fourpence,''  &c. 

Then  follows  an  account  of  moneys  borrowed  upon  usance  from 
Comitessa,  the  Jewess  of  Cambridge ;  Bon-Enfaunt,  the  Jew ; 
Dieu-la-Cresse,  the  Jew;  Jacob,  the  Jew  of  Newport;  Hakelot 
the  Jew;  Benedict,  the  Jew  of  London;  Bruno,  the  Jew; 
Mirabella,  the  Jewess  of  Newport,  &c. 


"The  institution  of  these  ^family  funds'  seems  to  have  been  Dutch  '< Family 
very  common  in  Holland  prior  to  the  introduction  there  of  the  ^^"'^' 
French  Codes."  1  C.  P.  Coop.  59. — A  short  account  of  these 
"family  funds"  will  be  given  in  the  Appendix  to  the  second 
volume  of  the  present  work. 


"Michaelis,  Pastoret,  Selden,  Mittermaier,  Mendelssohn,  Thiel." 
1  C.  P.  Coop.  60. 

"  Michaelis." — Commentaries  on  the  Laws  of  Moses,  by  the 
late  Sir  John  David  Michaelis,  K.P.S.,  F.B.S.,  Professor  of  Phi- 
losophy in  the  University  of  Gottingen,  Translated  from  the 
German,  by  Alexander  Smith,  B.B. :  London,  4  vols.  8vo. 

The  Commentaries  are  divided  into  Books,  Chapters,  and  Ar- 
ticles. The  Articles,  which  have  the  most  interest  for  the  com- 
parative jurist,  are  the  following : — Concerning  the  prohibition  of 
the  alienation  of  land,  and  the  year  of  the  Jubilee — the  sons  in- 
herited all,  the  daughters  nothing — exceptions  to  this  rule— of 
the  division  of  the  inheritance  amongst  the  sons— of  testaments 
— of  sale,  exchange,  cession,  and  donation— of  property — rights 
of  fathers — ^rights  of  the  first-bom  son  over  his  brothers  and 
sisters— of  marriage,  and  the  purchase  of  wives — general  remarks 
on  the  present  application  of  the  Mosaic  laws  to  the  marriages 
of  near  relations — concerning  divorce— of  provision  for  the  wife 
after  the  husband's  death— of  the  rights  of  the  Goel  (a),  and 

(a)  biu — ^not  here  "vindex,"  but  will,  he  may  redeem  what  he  had 

"  cognatus."  ''  If  thy  brother  sell  sold."    This  relates  to  one  of  the 

his  possession,  and  his  kinsman  moat  curious  points  in  the  law  of 

[^— *W^«^'»  *  *ry«ft»«' «*i'V—  real  property  contained  in  the 

genere  proximus— not  post  genere  code  of  the  great  Legislator, 
proximum— post  Goelem— ^H:n9] 
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ooDomuDg  gaardiaas— jodkial  prooedore  in  caaes  of  debt^- 
legal  execution  and  ita  objeota — ^imprisonment  not  naed  to  enfoioe 
payment — of  pledge^of  soretyahip — of  things  given  to  another 
in  trust — the  laws  reapectang  things  found — lawa  lelalive  to 
houses — ^whether  advocates  weie  employed — of  witaeaaes. 

Considering  one  of  the  designs  of  this  work  (the  reader  oaQ»  it  is 
imagined,  be  in  no  doubt  what  that  design  ia»  although  nowhere 
ezpreaaly  announced :  it  was  the  design  both  of  Flowden  and  of 
CokCi  in  their  reporta-^to  mention  whidi»  however,  in  connexion 
with  the  present  volume,  savours  of  preaumption)»  it  is  not, 
perhaps,  unworthy  of  record,  that  the  author  has  always  as- 
cribed his  partiality  for  comparative  jurisprudence  to  the  aoqui- 
aitkn,  when  very  young,  of  copiea  of  the  Samaritan  Pentateuch, 
edited  by  Dr.  Blayney,  and  Parkhurst's  Hebrew  and  Engliah 
Lexicon.  Some  of  his  earlieat  attempts  at  English  composition 
(they  are  atill  in  exiatence)  are  abort  dissertations  on  Uttle  points 
in  the  Mosaic  system  of  law.  At  that  time  the  work  of  MyK^wi 
had  not  been  published  in  English,  and  there  was  not  a  copy  of 
the ''  Mosaisches  Recht "  on  sale  in  Oxford  or  London  (a).  The 
translation  of  Dr.  Alexander  Smith  was  not  printed  un^  1814. 
The  author  has  always  deemed  it  a  fortunate  circumstance  for 
himself,  that  the  work  did  not  appear  at  an  earlier  period.  He 
had  a  foolish  intention  to  propose  the  Hebrew  Pentateuch  as  a 
subject  for  his  examination  in  the  Schools,  and  was  cmly  deterred 
by  certain  difficulties,  which  the  possession  of  the  Commentaries 
of  the  eminent  German  biblical  critic  and  orientalist  would  have 
removed.  A  devotion  of  more  time  to  such  studies  would,  without 
question,  have  retarded,  and  perhaps  have  entirely  prevented,  the 
acquisition  of  other  kinds  of  knowledge,  more  useful  to  one,  who 
was  destined  to  become  a  practising  barrister. 

**  Pastoret." — Bisiaire  de  la  JUgidatum  par  M.  le  Mmrqm*  de 
Foii&ret,  Pair  de  France.     1 1  vols.  Paris,  1817 — 1837. 

*'  Selden." — De  Suceesnanibus  in  Bona  Deflmeti  ad  Legm 
Sbraeorum.  Works  like  the  Treatises  of  Seldad  de  Suoessifmibos 
and  the  Uxor  Ebraica  (Uxor  Ebrmca,  ten  de  Nupiiis  ei  Diwrim 
tm  Jure  Civili,  id  eet  JDivino  et  Tialmndieo  Veterum  Ebraeorum)  (5), 

(a)  Dr.  Smith  mentions  in  bis  (b)  StupendaetChristianis  quasi 

prsface,  that  he  had  long  sought  inaudita Karaeontm  seuJmdttorum 

in  vain  for  a  copy  of  the  '« Mo-  Scriphutnorwm  di  Inentm  dogmata 

saischea  Reebt;"  and  he  expresses  tii/«rMnifihir.  ilcctAmliiMjMmM 

hia  acknowledgments  to  the  kite  de  cmUrakendis  fhndiwqmt  sic- 

Dr.  Adam  Ghurke  for  his  anxious  trimomie  Paganormm^ 


exertions  to  procure  him  a  copy.       aemm,  aip»  ChuHamfrmh  Ml|iit 
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aie  now  mdj  consulted,  and  still  more  rardy  read.  Tet  they 
vill  never  cease  to  have  their  use.  The  philosophic  jurist  finds 
in  such  treatises  materials,  which  it  would  have  required  the 
labour  of  a  life  to  collect;  and  it  is  from  them,  that  he  not 
unfrequently  takes  his  most  apt  and  striking  examples, 

**  Mittermaier."*^Crruju2ui/««  de$  gemeinem  deuUchen  Priva^ 
reehU  mit  EinscJduu  des  Hand$U — Wechseh — und  SeereckU,  vow 
Jhn  Mittemuder^  Gehnmen  Ht^athe  und  Prqfeuor  tu  Heidelberg. 
2  vols.  8vo.  Landshut,  1827, 3rd  edition.  Professor  Mittermaier 
is  one  of  the  editors  of  the  Kritiiche  ZeiUckrift  fur  XechUwU' 
wnechqft  ttnd  €h8etzgehung  des  Auslandes.  Heidelberg.  This  work 
was  commenced  in  1829,  and  has  been  regularly  continued  to  the 
present  time.  It  contains  learned  and  instructive  articles  on  the 
laws  of  all  the  German  States,  England*  France,  HoUand,  Belgium, 
Sweden,  Denmark,  Norway,  the  Swiss  Cantons,  Spain,  Portugal, 
IUissi%  Poland,  Hungary,  Bohemia,  the  Papal  States,  Tuscany, 
Sardinia,  the  two  Sicilies,  Greece,  the  Ionian  Islands,  America, 
Brazil,  Polynesia,  East  Indies,  &c. 

"Mendelssohn." — Ritualg'esetze  der  Juden^  hetrejff^end  Brb- 
eehafteny  Formundschaftssachen,  Testamente  und  Ehesachen,  in 
$0  weit  ne  dot  Mein  und  Dein  angeken,  Entworfen  van  Moaes 
MendeUeokn,  mf  VeranUugung  und  unter  Aufiieht  JR.  Hirschel 
Lewin,  Ober^Babbiners  eu  BerUn,  Berlin,  1826.  8vo.  5th 
edit. 

*'Thiel.*' — Prineipia  Juritprudeniiae  Judaicaeper  Cknnammn 
Communii^  sen  Canspeeiua  Jurium  et  Obligaiumum  Judaeorum  in 
Oermama  Singulanum,  eollegit  et  secundum  divereas  Juriepruden^ 
tuepartee  distribuit  Jo.  Siegiem.  Thiel,  Jur.  Cand.  Halle,  1790. 
8vo. 

There  are  copies  of  Pastoret,  Mittermaier,  Menddssohn,  and 
Thiel  in  Lincohi's  Inn  Library. 


"  It  must  now  be  considered  as  the  settled  rule  with  regard  to 
voluntary  deeds,  that  where  the  right  of  the  plaintiff  rests  merely 
in  contract,  where  no  estate  passes,  but  there  is  merely  an  agree- 
ment— as  to  convey  land*  to  transfer  stock,  to  assign  a  bond-debt, 
or  other  chose  in  action,  this  Court  will  not  interfere.  This  is 
the  principle  upon  which  the  recent  decisions  in  different  branches 
of  the  Court  have  proceeded;  and  there  is  not  the  slightest  intention 

tm  Jure  turn  desareo  aHarumque  qua  siee  ex  Ebraeofwn  meribue 
Qeniium  eemplurium,  turn  FfmHJi-^  defhutenrnt,  me  ei$  eegneta  viiAs 
cJe,  km  OrimUie  qumn  Oeeidentie^     anim\ 
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,  to  question  it.  But  the  case  is  widely  changed,  where  there  has 
heen  actually  a  conveyance  of  the  land^a  transfer  of  the  stocky  ap 
assignment  of  the  chose  in  action ;  then  the  cestui  que  trust  may 
sustain  a  suit  against  the  trustee,  and  the  trustee  may  file  his  bill 
to  have  protection  and  indemnity  against  conflicting  claimants." 
.  Ward  V.  Audland,  1  C.  P.  Coop,  pages  154,  155.  Argument 
for  the  appellant. — ^The  author's  friend  Mr.  Simons  (to  whose 
untiring  labour  the  Profession  owe  Reports  extendCng  over  a 
period  of  not  less  than  a^  qfiarter  of  a  century)  has  printed  (vol. 
8,  page  576).the  foregoing  passage,*  prefixing  to' it  thie  remark  that 
"the  passage,  it  is  submitted,  is  supported* by  the  authorities." 
The  late  Mr.  Jacob,  whd,  it  will  be  seen;  was  the  leading  counsel 
for  the  respondents,  used  to  s{»eak  in  t^rms,.  which,  from  his 
habitual  caution,  might  be  regarded*  as  very  laudatory  of  the 
entire  argument  (1  C.  P.  Coop,  pages  164 — 167).  There  are, 
however,  some  parts  of  that  argument,  the  accuracy  of  which  may 
reasonably  be  doubted. 


Doctrine  laid 
down  by  Lord 
Redesdalein 
Hovmdtn  v. 
Lord  AnneBUjff 
2  Sch.  &  Lef. 
630. 


"Lord  Redesdale  said,  Havenden  v.  Lard  Jnnesley,  2  Sch.  & 
Lef.  630,  that  it  is  a  mistake  in  point  of  language  to  say  that 
courts  of  equity  act  merely  by  analogy  to  the  Statutes  of  Limi- 
tations, &c."  1  C.  P.  Coop.  197. — A  member  of  the  New  York 
Bar  some  time  since  made  a  communication  to  the  author  on  the 
subject  of  the  doctrine,  laid  down  by  Lord  Redesdale  in  this  well 
known  case.  The  author  is  aware  how  much  the  subject  has 
been  discussed  in  America*  His  impression  has  always  been, 
that  the  leading  English  cases  have  been  followed  by  the  American 
Courts.  It  is  not  improbable  that,  before  the  present  work  is 
terminated,  some  opportunity  will  occur  of  considering  the  matter. 


"Duke  of  Wharton,'*  1  C.  P.  Coop.  240.— Horace  Walpole 
(Roy.  and  Nob.  Aut.)  has  annexed  to  an  anecdote  respecting  the 
Duke  of  Wharton's  speech  in  the  House  of  Lords  on  the  third 
reading  of  the  Bill  of  Pains  and  Penalties  against  Bishop  Atter- 
bury,  another  anecdote,  which  belongs  to  the  class,  legal  "  Ana." 
The  anecdote  respecting  the  Duke  (the  British  Clodius,  as  he 
has  been  called,  the  supposed  Lovelace  of  Richardson)  is  that  his 
Grace,  then  in  opposition  to  the  Court,  went  to  the  Minister  (Sir 
Robert  Walpole)  the  day  before  the  last  debate  on  that  Prelate's 
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affairsy  and  acting  contrition,  he  professed  being  determined  to .  . 
YTork  out  his  pardon  at  Ceurt,  hj  speaking  against  the  Bishop,  in 
order  to  which  he  begged  some  hints.  The  Minister  was  de- 
ceived, and  went  through  the  wholp  cause  with  him,  pointing  out  • 
where  tie  strength  of  the  argument  lay,  and  where,  its  weakness. 
The  Duke  was  very  thankful,  returned  to  town,  passed  the  night 
in  drinking  and  without  going  to  bed,  went  to  the  House  of  Lords, 
where  he  spoke  for  the  Bish<^,  recapitulating  in  the  most  mas- 
terly manner  and  answering  all  that  had  been  urged  against  him. 

The  anecdote,  which  Hdrace  Walpole  has  annexed  to  the  fore- 
gobg  anecdote,  is  as  foll9WS : — ^'Serjeant  Wynne  served  the  Bishop 
in  much  the  same  manner.  Being  his  counsel,  he  desired  to  see 
the  Bishop's  speech,  and  then  spdCe  the  substance  of  it  himself." — 
Mr.  Park,  in  his  edition  of  the  Bbyal  and  Noble  Authors,  observes 
that  *Uhis  fallacious  aspersion  was  fuUy  refuted  by  Edward  Wynne, 
Esq.,  the  son  of  Serjeant  Wynne,  in  sdme  observations  on  the  se- 
cond edition  of  this  Catalogue  of  Royal  and  Noble  Authors,  written 
in  justice  to  the  memory  of  the  person  aspersed,  and  printed  with 
a  Miscellany  of  Law  Tracts,  entitled  ^Eunomus,'  in  1765." 

Mr.  Edward  Wynne  was  the  author  of  a  Miscellany  containing 
several  Law  Tracts,  viz. :  1 .  Observations  on  Fitzherbert's  Natura 
Brevium.  2,  An  Enquiry  concerning  the  B«ason  of  the  Distinction, 
the  Law  has  made  in  Cases  of  Theft,  between  Things  annexed  to 
the  Freehold  and  Things  severed  from  it.  3.  An  Argument  on 
behalf  of  the  unlimited  Extension  of  Collateral  Consanguinity, 
4.  An  Account  of  the  Trial  of  the  Pix.  5.  Observations  on  the 
Antiquity  of  the  Court  of  Claims,  with  a  Journal  of  the  Court, 
held  in  the  Summer  1761,  before  the  Coronation  of  their  present 
Majesties.  6.  An  A^nswer  to  two  Passages  in  the  Catalogue  of 
Royal  and  Noble  Authors,  by  another  hand.  7.  Observations 
on  the  Antiquity  and  Dignity  of  the  Degree  of  Seijeant-at-Law, 
from  a  MS.  of  Mr.  Serjeant  Wynne's. — This  Miscellany  was 
not  published  for  sale,  Mr.  Wynne  having  printed  but  a  very 
few  copies  for  particular  friends.  It  forms  one  vol.  8vo.  The 
author  possesses  the  last  article— Observations  on  the  D^ee  of 
Seijeant-at-Law— extending  from  page  223  to  page  387 — the  end 
of  the  book.  It  is  the  only  part  of  the  volume  that  the  author, 
when  a  collector,  could  succeed  in  procuring. 

Of  course  Mr.  Park  is  mistaken  about  Eunomus.  That  work 
was  published  in  a  separate  form,  and  for  the  first  time  in 
1767(a),  4  vok.  12mo. 

(a)  In  Clarke's  Bibliotheca  Le-  tannica,  this  is  the  date  assigned 
gum  and  Watts'  Bibliotheca  Bri-      to  the  first  edition.    The  copy  in 
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Having  mentioned  Eunomns,  the  author  cannot  forbear  to 
transfer  to  these  pages  the  character  given  of  it  bj  Brooke 
(Bibl.  L^.  Angl.)  axtj  years  ago.  Brooke  sajs»  an  author^ 
who  has  very  much  illustrated  the  principles  of  our  laws  and 
constitution,  and  given  an  instructive  and  rational  account  of 
the  several  branches  into  which  the  practice  of  the  law  is  divided, 
and  has  also  recommended,  with  much  learning  and  elegance,  a 
liberal  and  enlarged  method  of  study  in  that  science,  pointing 
out  its  necessary  connection  with  the  other  branches  of  literature, 
is  the  writer  of  Eunomus,  or  Dialogues  upon  the  Law  and  Con- 
stitution of  England, — ^Brooke  then  makes  ^  remark,  which  is 
still  in  great  measure  applicable  to  Eunomus,  although  five  edi« 
tions  of  it  have  now  been  published.  Brooke  says  that  Eunomus, 
from  its  having  been  chiefly  written  before  the  Commentaries  of 
Blackstone — and  from  having  appeared  some  time  after,  is  less 
generally  known  than  its  acknowledged  merits  as  a  literary  pro* 
duction  indisputably  entitle  it  to  be. 

There  are  few  l^;al  works,  whether  English  or  foreign,  which 
the  author  recollects  to  have  read  with  a  pleasure  equal  to  that, 
which  was  produced  by  the  perusal  of  Eunomus. 


''  Dr.  Johnson  has  made  the  case  of  SHles  v.  The  Attorney- 
General^  2  Atk.  151,  not  less  known  to  the  reader  of  the  Lives 
Of  the  Poets  than  it  is  to  the  lawyer."  1  C.  P.  Coop.  241.—"  It 
will  surprise  you  to  see  me  cite  second  Atkins,  Case  136,  SHlei 
V.  The  Attorney-General,  March  14,  1740,  as  authority  for  the 
life  of  a  poet.  But  biographers  do  not  always  find  sudi  certain 
guides  as  the  oaths  of  the  persons,  whom  they  record.  Chan- 
cellor Hardwicke  was  to  determine,  whether  two  annuities 
granted  by  the  Duke  of  Wharton  to  Young  were  for  legal 
considerations.  One  accounted  for  his  Grace's  bounty  in  a 
style  princely  and  commendable,  if  not  legal, — 'considering  that 
the  publick  good  is  advanced  by  the  encouragement  of  learning 
and  the  polite  arts,  and  being  pleased  therein  with  the  attempts 
of  Dr.  Toung,  in  consideration  thereof,  and  of  the  love  I  bear 
him,'  &c."  (a). 

the  possession  of  the  author  has,  p.  299.    Young^s  life  was  written 

however,  the  date  of  1774.    Ac-  by  Sir  Herbert  Croft,  in  a  letter 

cording  to  Clarke  this  was  the  addressed  by  him  to  Johnson,  and 

second  edition.    Bridgman  (Leg.  dated  Lincoln's  Inn,  September, 

Bibliog.)  says  Eunomus  was  first  1780.    Croft  says  in  a  postscript, 

printed  in  1774.  dated  Oxford,  Oct.  1782,  that  for 

(a)  Johnson's  Works,  vol.  xi.,  the  Church,  after  which  he  had  al- 
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"Merlin,"— 1  C.  P.  Coop.  339.— R^ertaire  Vnwer&el  ef  Bai- 
9annS  de  Jurisprudence.  Third  edition,  Paris,  1807-1809,  13toIs. 
4io,^  BecueU  Alphahitique  des  Questione  de  Droit  qui  ee  pr6» 
sentent  le  plue  friquemment  dans  les  Tribunaux,  Paris,  9  vols.  4to. 
Les  Ans  1 1-13  de  la  Bepiiblique. — SuppUment  au  Beeueil  Alpkch 
hitique  des  Questions  de  Droit  qui  se  prSsentent  le  plus  Jri* 
quemment  dans  les  IW^nou^,  Paris,  4  vols.  4to.  1810.  There 
are  copies  of  these  works  of  Merlin  in  Lincoln's  Inn  library. 


"  Remarks  on  some  passages  in  Mr.  Darnell's  Chancer; 
Practice,"  1  C.  P.  Coop,  pages  460— 463.— The  advertisement 
to  the  second  volume  of  Mr.  Daniell's  Chanceiy  Practice,  contains 
the  following  passages: — ''The  author  avails  himself  of  the 
present  opportunity  to  notice  an  inaccuracy  which  has  inad- 
vertently crept  into  a  passage  in  the  former  part  of  this  work ; 
and  to  which  his  attention  has  been  drawn  by  a  note  of  Mr. 
Cooper's,  in  the  last  number  of  his  Reports  (C.  P.  Cooper's 
Reports,  part  3,  p.  460).  The  inaccuracy  alluded  to  will  be 
found  in  the  first  volume  of  the  present  Treatise,  [DanieU,  vol.  1,  p. 
539,]  and  consists  in  a  mis-calculation  of  the  time  allowed  to  a 
plaintiff,  under  the  New  Orders,  to  except  to  an  answer  and  to 
procure  an  order  to  amend.  The  passage,  in  which  it  occurs,  was 
introduced  for  the  purpose  of  explaining  the  grounds  upon  which 
the  26th  Order  of  December,  1833,  was  founded;  and  the 
mistake  consists  in  the  author  having  assumed  that  the  difficulty, 
which  the  above  Order  was  intended  to  obviate,  would  arise  in  a 
case  in  which  the  answer  should  be  filed  on  the  30th  of  November, 
(vide  ante,  [Daniell]  vol.  i.  p.  539.)  Whereas  the  case  assumed 
ought  to  have  been  made  one  in  which  the  answer  would,  under 
the  4th  Order  of  1828,  be  deemed  complete  on  the  30th  of 
November ;  in  which  case  the  difficulty  intended  to  be  obviated 
would  have  arisen,  (which  the  author  admits  would  not  have  been 
the  case,  as  Mr.  Cooper  has  clearly  pointed  out,  had  the  answer 
been  filed  on  that  day.)  If  the  answer  had  been  filed  so  as  to  be 
deemed  complete  on  the  30th  of  November,  in  that  case,  under 
the  Orders  as  they  stood  prior  to  December,  1833,  the  plaintiff 

ways  longed,  he  was  going  to  give  Johnson  to  correct  the  press  of 

in  exchange  the  Bar  [he  had  been  the  Life  of  Young.    His  answer 

called  to  the  Bar  by  the  Society  of  was, "  No,  sir ;  you  shall  do  it  all 

Lincoln's  Inn,  November,  1775],  yourself.    If  I  touch  it,  the  dogs 

though  not  at  so  late  a  period  of  will  say  I  wrote  it  for  you." — 

life  as  Young  took  orders  [Croft  Gent.  Mag.  vol.  Ixx.,  p.  225. 

did   take   orders].    Croft  asked  - 

Qq2 
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would,  supposing  no  vacation  had  intervened,  have  had  till  the 
first  day  of  Hilary  Term  following  for  filing  his  exceptions  ;  hut 
as  a  vacation  would  have  intervened  of>  say,  three  weeks,  those 
three  weeks  would,  under  the  19th  Order,  as  amended  in  1830, 
have  heen  added  to  the  time  allowed  for  excepting,  which,  hy  that 
means,  would  have  heen  prolonged  to  the  1st  of  Fehruary.  In 
the  meantime,  however,  the  defendant,  under  the  13th  Order  of 
1828,  would  have  heen  in  a  situation  to  move  to  dismiss  the 
bill  on  the  25th  of  January,  that  is,  a  week  hefore  the  time 
allowed  the  plaintifi^,  by  the  4th  Order,  for  delivering  exceptions 
had  elapsed,  which  the  author  apprehends  was  one  of  the  diffi- 
culties which  the  26th  Order  of  1833  was  intended  to  remedy." 

''The  author  begs  also  to  acknowledge  the  justice  of  Mr. 
Cooper's  observation  with  regard  to  Switi/en  v.  Swin/en,  3  Sim. 
384,  (cited  [Daniell]  vol.  i.  p.  539,)  and  that  the  difficulty  in 
that  case  did  not  arise  under  the  amended  Orders  of  1828,  but 
under  the  original  Orders  as  they  stood  prior  to  such  amendment." 


Error  in  the 
names  of 
the  Chan- 
cellors  men- 
tioned in  the 
translation  of 
two  cases  in  the 
Year  Books, 
1  C.  P.  Coop. 
515»  525. 


"Miscellaneous  Cases  and  Passages  in  the  Year  Books,  and 
Abridgments  of  Brooke  and  Fitzherbert,  literally  translated,  with 
Notes  from  Glanville,  Bracton,  Fleta,  and  Lyndwood."  1  C.  P. 
Coop.  513 — 562. — ^The  whole  of  these  translations  (forming  the 
first  fifty  pages  of  the  Appendix  to  those  Reports,  published  in 
1841)  were  made  in  the  preceding  autumn  at  a  small  watering 
place  on  the  coast  of  Sussex.  The  author  happened  to  have  with 
him  the  Judicial  Chronicle  (ante,  page  ci).  In  that  work, 
page  29,  will  be  found  these  passages  : — "  1457.  36  Hen.  YI. 
William  Wickham,  Bishop  of  Winchester,  Chancellor ;  Lawrence 
Booth,  Bishop  of  Durham,  Chancellor.  1460.  39  Hen.  YI. 
George  Nevil,  Bishop  of  Exeter,  Chancellor.  1468.  8  Ed.  lY.  Ho- 
bert  Stillington,  Bishop  of  Bath  and  Wells,  Chancellor."—"  1475, 
15  Ed.  lY.  Thomas  Rotheram,  Bishop  of  Lincoln,  Chancellor. 
1478.    18  Ed.  lY.  John  Morton,  Bishop  of  Ely,  Chancellor." 

It  is  to  these  passages  that  the  author  must  ascribe  the  two 
errors,  which  he  finds  in  the  names  of  the  Chancellors,  mentioned 
pages  515  and  525,  and  the  risk,  unwittingly  undergone,  of  a 
third  error,  in  the  name  of  a  Chancellor,  mentioned  page  527,  of 
his  Reports. — ^Page  515.  "Obligor  relieved  where  no  quid  pro 
quo— choses  in  action  not  yet  assignable  in  equity,  Year  Book, 
37  Hen.  YI."  William  of  Waynfleet  was  Chancellor  37  Hen. 
YI.  (a),  and  not  Lawrence  Booth,  Bishop  of  Durham. — Page  525, 

(a)  There  is  here  a  misprint  in  ferred  to  the  pages  of  the  Judicial 
Dugdale,  which  has  been  trans-      Chronicle.      "  WiU.    Wickham, 
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"Will  of  feme  coverte.  Year  Book,  18  Ed.  IV."  Thomas  of 
Rotheram  was  Chancellor  18  £d.  IV.  and  not  John  Morton, 
Bishop  of  Ely ;  Morton  was  then  only  Master  of  the  Bolls. — 
Page  527.  "Feme  coverte— breach  of  trust.  Year  Book,  7  Ed. 
IV."  The  Judicial  Chronicle  stating  that  Bobert  Stillington, 
Bishop  of  Bath  and  Wells  did  not  become  Chancellor  until  8 
Ed.  IV.  the  author  did  not  hesitate  to  ascribe  this  decision 
(7  Ed.  IV.)  to  his  predecessor,  George  Neville,  Bishop  of  Exeter. 
But  Stillington  became  Chancellor  7  Ed.  IV.  (Dugdale  68) 
and  not  8  Ed.  IV.  as  the  Judicial  Chronicle  states,  and  a  little 
research  is  requisite  in  order  to  ascertain  whether  the  deci- 
sion in  question  was  that  of  Neville,  or  Stillington.  That  re- 
search will,  however,  show  that  the  author  is  right,  although  by 
mere  accident,  in  ascribing  it  to  Neville.  Neville  surrendered  the 
Great  Seal  on  being  advanced  to  the  See  of  York.  This  surren- 
der, according  to  Mr.  Hardy  and  the  Close  Roll  took  place 
8  June,  1467,  7  Ed.  IV.  But  the  Great  Seal,  according  to  the 
same  authority,  was  not  delivered  to  Stillington  until  the  20th  of 
the  same  month.  Now  the  case  in  question  was,  according  to 
the  Year  Book,  heard  Trinity  Term,  7  Ed.  IV.  1467,  and  upon 
reference  to  the  Tables  in  the  Chronology  of  History  by  Sir 
Harris  Nicolas  it  will  be  found,  that  in  the  year  1467  (old  Style), 
Trinity  Term  began  the  3 1  st  day  of  May,  and  ended  the  1 5  th  day  of 
June.  It  is  plain,  therefore,  that  the  decision  was  that  of  Neville. 


"In  genera],  however,  any  liberty  which  the  author  may  have 
taken  with  the  text  of  a  report  is  distinguished  by  brackets." 
1  C.  P.  Coop.  576. — ^Without  this  liberty  innumerable  passages 
in  the  Reports  would,  to  use  the  language  which  the  author  has 
not  scrupled  here  to  apply  to  one  passage,  be  pure  nonsense. 


"Ballow,"  ante,  page  xviii.  of  the  prefatory  matter. — ^The  en- 
smng  is  the  further  extract  respecting  Ballow  from  the  Life  of 
Dr.  Johnson  by  Sir  John  Hawkins.  "  He  was  a  man  of  deep 
and  extensive  learning,  but  of  vulgar  manners,  and  being  of  a 
splenetic  temper  envied  Akenside  for  that  eloquence,  which  he 
Episc.  Winton.  constit.  Cancel.  The  Judicial  Chronicle  is  not  sin- 
11  Oct.  claus.  35  Hen.  6.  M.  10.  gnlar  in  this  error,  the  misprint 
in  dorso.''  "  Waynfleet,"  [Wil-  having  been  transferred  to  the 
liam  Patten,  called  William  of  Catalogue  appended  by  Dugdale 
Waynfleet,  ante,  page  265,  Mag-  to  Selden's  Discourse  of  the  Office 
dtOen  CoUepe  v.  Ward,']  -  shovld  of  Chancellor  (ante,  page  xcviii), 
be  read  for  '<  Wickbam."  Wil-  and  to  the  Chronica  Juridicialia, 
liam  of  Wickham  was  Chancellor  8vo.  (ante,  page  xcix.) 
to  Edward  III.  and  Richard  II. 
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displayed  in  his  ooliTersation,  and  set  his  own  phraseology  very 
low.  Moreover  he  hated  him  for  his  republican  principles^  and, 
finally,  being  himself  a  man  of  solid  learning,  afiected  to  treat 
him  as  a  pretender  to  literature,  and  made  it  his  study  to  provoke 
him.  One  evening  at  the  coffee-house  a  dispute  between  these 
two  persons  rose  so  high,  that  for  some  expressions  uttered  by 
Ballow,  Akenside  thought  himself  obliged  to  demand  an  apology, 
which  not  being  able  to  obtain,  he  sent  his  adversary  a  challenge 
in  writing.  Ballow,  a  little  deformed  man,  well  known  as  a 
saunterer  in  the  Park,  about  Westminster,  and  in  the  streets 
between  Charing  Cross  and  the  Houses  of  Parliament,  though 
remarkable  for  a  sword  of  an  unusual  length,  which  he  constantly 
wore  when  he  went  abroad,  had  no  inclination  for  fighting,  and 
declined  an  answer.  The  demand  of  satisfaction  was  followed  by 
several  attempts  on  the  part  of  Akenside  to  see  Ballow  at  his 
lodgings,  but  he  kept  close,  till  by  the  interposition  of  friends  the 
difference  could  be  adjusted.  By  his  conduct  in  this  business, 
Akenside  acquired  but  little  reputation  fbr  courage,  for  the  ac- 
commodation was  not  brought  about  by  any  concessions  of  his 
adversary,  but  by  a  resolution  from  which  neither  of  them  would 
depart,  for  one  would  not  fight  in'  the  morning,  nor  the  other  in 
the  afternoon.'' 


"  In  several  publications,  and  in  several  MS.  Collections,  which 
have  at  different  times  come  under  the  author's  notice,  it  is 
stated  that  the  case  of  Stradling  v.  Stiles  was  written  by  Sir 
John  Fortescue  Aland,  &c."  ante,  page  xxvi.  of  the  prefatory 
matter. — In  the  Biographical  Dictionary  by  Chalmers  (Revised 
edit.)  Art.  Aland  (Sir  John  Fortescue) — Lord  Fortescue — (said  to 
be  abridged  from  a  desultory  account  in  the  preceding  edition  of 
that  dictionary),  it  is  stated  that  *'  Sir  John  lived  in  habits  of  inti- 
macy with  Pope  and  his  associates ;  and  that  many  of  Pope's  letters 
to  him  are  published  in  Mr.  Bowles's  edition  of  the  works  of  that 
poet ;  and  that  he  also  furnished  Pope  with  the  admirable  bur- 
lesque of  Stradling  v.  Stiles."  (a) 

(cO  In  a  prior  passage,  Ghal-  libels,  in  the  following  lines  :— 

mers  says,   "We  may  presume  ,  aSm'rooB  by  nature,  of  the  rich 

our  banister  shone  as  an  advocate  in  awe, 

with  meridian  lustre,  since   the  I  oome  to  eoimael  lesned  in  the 

celebrated  Pope  has  recorded  his  Uw/" 

name,  by  prefixing  it  to  his  Imi-  Chalmers  quotes  also  the  two  auc- 

Ution   of  Horace,  (Sat.  II.  1,)  oeeding  lines,  printed  ante,  page 

and  distinguished  his  legal  abili-  xxvii,  in  the  note, 
ties,  by  asking  his  opinion,  as  to 
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A  recent  publication  belonging  to  the  literature  of  the  law«  is 
said  to  have  occasioned  the  remark  hj  an  eminent  scholar,  that 
lawyers  in  those  works,  of  which  others  besides  themselves  can 
judge — in  works  partly  literary  and  partly  juridical — ^have  fre- 
quently manifested  less  accuracy  in  details  than  might  reasonably 
be  looked  for  in  persons  professing  a  science  which,  notwithstand- 
ing any  pleasantry  to  the  contrary,  may  fairly  be  considered  as 
possessing  considerable  exactness. 

It  was  hardly  to  be  expected  that  in  a  work,  great  part  of 
which  is  compiled  from  materials,  with  which  the  author  of  it, 
from  his  previous  pursuits,  could  be  but  very  slightly  acquainted, 
there  should  not  be  many  instances  of  a  want  of  accuracy.  But 
it  may  be  questioned,  whether  the  author  of  the  work  alluded  to, 
practising  lawyer  as  he  was  during  thirty-five  years,  has  any 
where  shown  negligence  equal  to  that  manifested  by  Park 
(ante,  page  xxvi.)  and  by  Chalmers  (in  the  passage  just  cited), 
(both  of  whom  followed  literature  as  a  profession,)  with  re- 
ference to  the  writer  of  the  renowned  case  of  the  black  and  white 
horses. 

Pope's  Letters  to  Fortescue  are  contained  in  the  10th  volume  of 
Bowles's  edition  of  Pope's  Works.  They  had  previously  been  pub- 
lished by  Polwhele  in  his  History  of  Devonshire  (vol.  i.  pp.  320 — 
325) — ^Bowles  introduces  them  as  Letters  from  Pope  to  Judge 
Fortescue,  "  who  had  been  so  often  mentioned."  The  title  given 
by  Bowles  to  the  letters  is,  "  Letters  to  William  Fortescue,  Esq.'* 
Roscoe  in  his  edition  of  Pope's  Works  has  omitted  the  addresses 
of  the  letters,  which  are  to  be  found  in  Polwhele,  and  have  been 
preserved  by  Bowles.  Some  of  them  must  find  a  place  here  as 
part  of  the  evidence  in  the  matter.  "  To  William  Fortescue,  Esq. 
at  his  House  at  the  upper  end  of  Bell  Yard,  by  Lincoln's  Inn. — 
Speed.  To  William  Fortescue,  Esq.,  Member  of  Parliament,  at 
his  house  in  Bell  Yard,  near  Lincoln's  Inn  Fields.  To  William 
Fortescne,  Esq.,  in  Tom's  Coffee  House,  in  Devereux  Court, 
near  the  Temple.  To  William  Fortescue,  Esq.,  at  his  Chambers, 
in  Harcourt  Buildings,  in  the  Inner  Temple.  To  the  Honour- 
able Mr.  Baron  Fortescne,  in  Bell  Yard,  by  Lincoln's  Inn.  To 
the  Hon.  Mr.  Justice  Fortescue,  at  his  house  in  Bell  Yard,  near 
Lincoln's  Inn.  To  the  Bight  Hon.  the  Master  of  the  Bolls,  at 
the  Vineyard  in  Bichmond,  &c." 

In  vol.  vii.  of  Pope's  Works  by  Bowles,  amongst  the  letters  to 
and  from  several  persons,  is  a  letter,  the  address  of  which  is  want- 
ing, but  which  Bowles  conjectures  to  have  been  written  to  For- 
tescue,— '^probably  Fortescue  going  the  circuit."    To  a  passage 


It  may  be  mentioned  that  the  celebrated  letter  giving  an  ac- 
count of  the  fate  of  two  rustic  lovers  near  Stanton-Harcourt  (the 
subject  of  an  Episode  in  Thomson's  Summer),  sometimes  ascribed 
to  Gay  and  sometimes  to  Pope  (Roscoe  says  the  letter  was  ori- 
ginally a  joint  production  of  Pope  and  Gay),  was  addressed  to  Mr. 
Fortescue. — Pope's  "Works  by  Roscoe,  vol.  x.  page  72.  Pope's 
Works  by  Bowles,  vol.  viii.  page  185. 


"  Dugdale,"— ante,  page  xdx.  of  prefatory  matter. — Origines 
Juridieiales,  or  Historical  Metnoriah  of  the  English  Laws, 
Courts  of  Justice,  Forms  of  Tryal,  Punishement  in  Cases  Cri- 
minal, Law-Writers,  Law-Books,  Grants  and  Settlements  of 
Estates,  Degree  of  Serjeant,  Innes  of  Court  and  Chancery.  Also 
a  Chronologie  of  the  Lord  Chancelors  and  Keepers  of  the  Great 
Seal,  Lord  Treasurers,  Justices  Itinerant,  Justices  of  the  King*s 
Bench  and  Common  Pleas,  Barons  of  the  Exchequer,  Masters  of 
the  Bolls,  King's  Attorneys  and  SolUcitors,  and  Serfeants^t" 
Law.     1671,  folio.    Second  Edit. 

Dugdale  in  the  Preface  states  the  following  as  one  of  the  rea- 
sons for  the  publication  of  his  work.  **  To  rectify  those  common 
and  ordinary  mistakes,  which  pass  for  good  and  current  amongst 
divers  young  students,  who  finding  the  antient  Year  Books  fre- 
quent authorities  for  opinions,  either  do  take  all  of  them  to  be 
judges  of  old,  or,  at  least,  are  not  able  to  distinguish  betwixt  the 
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of  that  letter  there  is  appended  this  note — '^  alluding  to  the 
humorous  case  of  the  Pye-bald  Horses  written  by  Fortescue." 

Bowles's  note  to  the  Specimen  of  Scriblerus'  Reports  (vol.  vi. 
page  299)  first  dtes  Warton's  testimony  to  Stradling  v.  Stiles 
having  been  written  by  Mr.  Fortescue  (ante,  page  xxvi.)  and  then 
contains  this  statement :    "  Fortescue  was  afterwards  a  judge.  i 

He  was  very  intimate  with  Pope  and  Gay,  particularly  Gay.     He  | 

was  a  man  of  great  humour,  talents  and  integrity.     He  is  men-  | 

tioned  by  Jarvis  in  a  letter  to  Pope  (Bowles,  vol.  viii.  page  347)  i 

when  speaking  of  Lady  M.  W.  M.,  he  says,  **  Sedente  Gayo,  et 
ridente  Fortescuvio." 

There  is  no  wish  to  claim  for  lawyers  the  merit  of  greater  ac- 
curacy than  is  possessed  by  other  writers:  but  the  for^;oing 
example,  it  is  apprehended,  sufficiently  demonstrates  that  if  signs 
of  negligence  are  occasionally  observed  in  pages,  that  proceed  from 
a  legal  pen,  defects  of  the  same  kind  exist  in  pages  written  by 
those,  whose  attention  was  never  distracted,  in  the  manner  in 
which  that  of  lawyers  generally  is,  during  the  best  part  of  life. 
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jadge  and  tbe  pleader.  And  not  only  so,  but,  which  is  much 
worse ;  viz.  in  not  being  well  acquainted  with  the  true  names  of 
the  judges  and  principal  lawyers  of  those  times,  do  take  those 
abbreviations  of  their  names  there  found  to  be  their  very  genuine 
and  proper  appellations,  id  est,  Mutt,  for  Mutford ;  Shard,  for 
Shardelow;  Scorb.  for  Scorbui^he;  Aldeb.  Aldeburghe;  Malb. 
for  Malberthorpe ;  Hepp.  for  Heppescotes;  Cant,  for  Cante- 
brigge ;  Loved,  for  Loveday ;  Trev.  for  Trevaignion ;  Pam.  for 
Paming;  Stouff.  for  Stoufford ;  Bank,  for  Bankewell ;  Kells.  for 
Kelleshull ;  Scott,  for  Scotere ;  Sad.  for.  Sadington ;  Hill,  for 
Hillarie;  Toud.  for  Toudeby ;  Frisk,  for  Friskenye,  with  the  like : 
by  which  means,  not  only  their  right  and  true  names,  but  conse- 
quently their  so  well  deserving  memory  (whereunto  much  honour 
b  due)  is  utterly  buried  in  the  depth  of  oblivion." 


Ante,  page  1 .  ''  The  Master  of  the  Bolls  held  the  Book,  &c." 
— In  answer  to  the  Letter  of  F.  S.  A.,  the  Master  of  the  Bolls 
did  not  keep  on  his  hat.  It  is  the  chronicler  of  the  ceremonial 
observed  when  Lord  Bosslyn  took  the  oaths,  who  has  carefully 
noted  that  Lord  Alvanley  kept  on  his  hat  at  the  time  he  held  the 
book. — On  the  29th  January,  1793,  Lord  Loughborough  took  the 
oaths  in  the  Court  of  Chancery,  Sir  Bichard  Pepper  Arden,  Knight, 
Master  of  the  Bolls,  held  the  Evangelists,  and  the  Deputy  Clerk 
of  the  Crown  read  the  oaths.  His  Lordship  was  attended  into 
Court  by  Lord  Viscount  Stormont,  the  Earl  of  Carlisle,  the  Earl  of 
Buckinghamshire,  Lord  Damley,  Lord  Malmsbury,  Lord  Beau- 
champ,  the  Bight  Honourable  William  Pitt,  Chancellor  of  the 
Exchequer,  the  Bight  Honourable  Henry  Dundas,  one  of  the 
Secretaries  of  State,  and  the  Bight  Honourable  Welbore  Ellis. 
Note. — ^The  Master  of  the  Bolls  kept  on  his  hat  at  the  time  he 
held  the  book. 


"C.  P.  Cooper  on  the  Public  Becords,"— ante,  page  270.—^ 
Account  of  the  moat  Important  Public  Becords  of  Cheat  Britain^ 
and  the  Puhlieatum»  of  the  Becord  Commissioners,  together  with 
other  Miscellaneous,  Historical,  and  Antiquarian  Information. 
2  vols.  8vo.  London.  Baldwin  and  Cradock,  1832. — This  work 
has  long  been  out  of  print,  and  is  become  so  scarce  that  as  much 
as  five  guineas  has  been  given  for  a  copy.  There  is  a  copy  in 
the  Library  of  Lincoln's  Inn.  The  following  are  the  contents  of 
the  two  volumes.  Vol.  I.  Chapter  I. — Introduction.  Chapter  2. 
—Parliamentary  Measures  for  the  Better  Preservation  and  Ar- 
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rangement  of  the  Public  Records. — Reports  from  Committees  or 
the  House  of  Lords  and  House  of  Commons. — Early  Instances  of 
Directions  given  for  Arranging  the  Records  and  Providing  for 
their  Better  Security. — Registration. — Importance  and  Utility  of 
a  Knowledge  of  the  Public  Records. — ^Different  Record  Com- 
missions. Chapter  3.— 'Account  of  the  Formation,  Contents, 
and  Catalogues  of  the  Collection  of  Cottonian  M8S.  Chapter  4. 
— Account  of  the  Formation,  Contents,  and  Catalogues  of  the 
Collection  of  Harleian  MSS.— Letter  Written  by  Mr.  Nares, 
March,  1803.  Chapter  5. — Account  of  the  Lansdowne  MSS. 
and  Catalogues.  Chapter  6.— The  Statutes  of  the  Reafan.— 
Former  Printed  Collections,  Translations,  and  Abridgments  of 
the  Statutes. — Flans  heretofore  proposed  for  an  Authentic  Pub- 
lication, or  for  the  Revision,  of  the  Statutes. — Of  the  Charters 
prefixed  to  the  Authentic  Collection  of  the  Statutes. — Of  the 
Matters  inserted  in  the  Authentic  Collection  of  Statutes,  and 
their  Arrangement.«^Statutes — Ordinances.— Of  the  Sources  from 
whence  the  several  Matters  were  taken. — Statute  Rolls. — ^Inrol- 
ments  of  Acts  of  Parliament. — ^Exemplifications  and  Transcripts 
by  Writ.— Original  Acts.— Rolls  of  Parliament.- The  Close, 
Patent,  Fine,  and  Charter  Rolls. — Books  of  Record. — Books  and 
Manuscripts  not  of  Record.— Of  the  Mode  used  in  Searching  for. 
Transcribing,  Collating,  Noting,  and  Printing  the  Text  of  the 
Statutes. — Of  the  Original  Language  of  the  Charters  and  Star- 
tutes. — Of  the  Translation  in  the  Authentic  Collection  of  the 
Statutes. — Of  the  Collection  of  the  Statutes  of  Scotland  and  Ire- 
land, heretofore  published  by  Royal,  or  Parliamentary,  Authority. 
— Of  the  Methods  successively  adopted  for  Promulgating  the 
Statutes  before  and  since  the  Union  of  Great  Britain  and  Ireland. 
Revision  and  Consolidation  of  the  Statute  Law.  Chapter  7* — The 
Exon  Domesday. — The  Inquisitio  Eliensis. — ^The  Winton  Domes- 
day— and  the  Boldon  Book. — ^Publication  of  Domesday  Book. — 
Domesday  of  North  Wales.  Chapter  8. — Ancient  Pladta. — 
Rolls  of  the  Curia  Regis. — Account  of  the  Publication  entitled 
Abbreviatio  Placitorum. — Ancient  Placita  of  Ireland. — Description 
of  the  Early  Pleas  of  the  Crown. — Suggestions  for  Printing  the 
same  in  English. — List. — Extracts.  Chapter  9. — Account  of 
the  Exchequer  Rolls  called  Testa  de  NevUl,  or  Liber  Feodorum. 
Chapter  10. — Account  of  the  Hundred  Rolls  and  Rolls  of  Quo 
Warranto.  Chapter  1 1 . — Account  of  the  Ecclesiastical  Taxation 
of  Pope  Nicholas  IV. — Pope  Nicholas  the  Fourth's  Ecclesiastical 
Taxation  of  Ireland.  Chapter  12. — Account  of  the  Nonae  Rolls. 
Chapter  13. — Account  of  the  Calendars  of  the  Charter  Rolls 


APPENDIX,  £95 

and  of  the  Inquisitions  ad  Quod  Damnmn.— -Inqnisitio  ad  quod 
Damnum.     Chapter  14. — Account  of  the  Calendar  of  the  Patent 
RoUs.— The  Charter  Rolls.— Patent  BoUs.^Close  Bolls.— -Bolls 
of  France,  Rome  and  Almain. — Liberate  Bolls. — Norman  Bolls 
and  Gascon  Bolls. — Welsh  Bolls. — Fine  Bolls. — Bedisseisin 
Rolls. — Confirmation  Bolls. — AylofiPe's  Calendars  of  Ancient 
Charters. — ^Patent  and  Close  BoUs  of  Ireland. — Chartse,  Privi- 
legia,  et  Immunitates  (Ireland). — Botulorum  Patentium  et  Clau- 
sorum   Cancellarise  Hibemise  Calendarium. — Botuli  Annales — 
Great  Bolls,  or  Pipe  Bolls.— Pipe  Bolls  of  Ireland.— The  Cartse 
Antiquae. — Short  Statement  of  the  Matter  to  be  Collected  from 
the  Parliament  Bolls. — ^Bolls  of  Parliament. — ^Writs  of  Election. 
— Statute  Bolls,  Parliamentary  Petitions,  Writs,  and  other  Pro- 
ceedings consequential  thereon.     Chapter  15. — ^The  Inqmsitions 
Post  Mortem. — ^Account  of  the  Calendar  of  the  Inquisitions  Post 
Mortem. — Office  of  Escheator. — Inquitions  ad  quod  Damnum.-«- 
The  Early  Wills. — Sir  Thomas  Plomer's  Proposal  to  make  cer- 
tain Copies  of  Becords  Legal  Evidence. — ^The  Irish  Inquisitions 
Post  Mortem.?— Inquisitionum  in  Officio  Botulorum  Cancellariae 
Hibemiee  Asservatarum  Repertorium.     Chapter  16. — ^The  Ori- 
ginalia. — ^Account  of  the  Publication  of  the  Abstract  of  the  Ex- 
chequer Rolls  called  Origmalia. — Powell's  Direction  for  Search  of 
Records  (Powell's)  Bepertorie  of  Becords.     Chapter  17. — ^Ac- 
count of  the  Valor  Ecclesiasticus. — ^Appendix  and  General  Index 
to  the  Five  Volumes  of  the  Valor  Ecclesiasticus. — ^Irish  Eccle- 
siastical Documents.     Chapter  18. — ^Account  of  the  Calendars  of 
the  Proceedings  in  Chancery  in  the  Reign  of  Queen  Elizabeth. — 
State  of  the  Records  of  the  Court  of  Chancery  preserved  at  the 
Tower. — Some  Particulars  respecting  the  Numbers  of  the  Suits 
instituted  in  the  Court  of  Chancery  at  Different  Periods.     Cor- 
rection of  an  Error  in  the  Lettres  sur  la  Cour  de  Chancellerie  (a). — 
Early  Irish  Chancery  Proceedings. — Early  Depositions. — ^Mas- 
ters' Reports  and  Affidavits. — ^The  Calendar  oif  Chancery  Pro- 
ceedings printed  by  the  late  Mr.  Lysons,  in  octavo. — Increase  in 

(a)  Lettres  sur  la  Cour  de  la  TreutteletWurtz,RufideBourboD, 

ChmceUerie  dPAngleterre   et  sur  No.  17;  Strasbourg,  Grand'rue, 

quelques  points  de  la  jurisprudence  No.  1 5 ;  Londres,  30,  Soho  Square ; 

Anglaise,  enrichies  de  Notes  et  Ap-  Bnixelles,    Librairie   Parisienne, 

pendices,par M. C.P.Cooper, Avo'  Rue  de  la  Madeline,  No.  438. 

cat  Anglais,  et  pubises,  avec  une  1830.    8vo. 

introduction,  par  M,  P.  Royer^  M^me  Ouvrage,  nUs  en  rapport 

CoUard,  Avocat  h  la  Cour  Royale  acec  la  Lfyislation  des  Pays  Bos, 

de  Paris,  Professeur  h  la  Faculty  Bnixelles  :    Louis    Hauman    et 

d$  Droit :   Paris  k  la  Librairie  Compagnie,  Libnures,  1831.  8vo. 


696  APPENDIX. 

the  Number  of  Searches  at  the  Tower  since  the  Publication  of 
the  Calendars.  Chapter  19.— Account  of  the  Publication,  en- 
titled,  Ducatus  Lancastriae  Calendarium  Inquisitionum  Post  Mor- 
tern,  &c. — ^Temporibus  Regum,  Edw.  1.,  Edw.  III.,  Bic.  II., 
He/1,  v..  Hen.  VI.,  Edw.  IV.,  Hen.  VII.,  Hen.  VIII.,  Edw.  VI. 
Eegin.  Mar.,  Phil,  et  Mar.,  Eliz.,  Jac.  I.,  Car.  I. — ^A  Calendar  to 
the  Pleadings,  Surveys,  Depositions,  &c.  in  the  Beigns  of  Hen. 
VII.,  Hen.  VIII.,  Edw.  VI.,  Queen  Mary,  and  Phil,  and  Mary. 
Pars  Prima. — ^Pars  Secunda. — ^Pars  Tertia.  Addenda. — Cata- 
logues of  the  Cottonian,  Harleian,  and  Lansdowne  MSS. — ^The 
Statutes  of  the  Realm. — Correction  of  Passages  in  the  Report 
from  the  Committee  upon  Temporary  Laws,  May  1796,  and  in 
the  Lettres  sur  la  Cour  de  Chancellerie. — Collection  of  Sessional 
Publications. — ^The  Statutes  of  Ireland. — ^Analysis  of  the  Rolls 
of  Pbusita  from  which  the  Abbreyiatio  Pladtorum  was  Printed. — 
Analysis  of  Roll  of  Placita  of  27  Hen.  III.— The  Reasons  and 
Causes  of  Judgments. — ^Analysis*  of  the  Number  of  Folios  con- 
tained on  the  Ancient  Placita  Coronse. — Nature  of  the  Present- 
ments made  by  the  Jury  to  the  Justices  Itinerant,  which  appear 
upon  the  Rolls  of  Placita  Coronse. — Hundred  Rolls  and  Rolls  of 
Quo  Warranto.— Pope  Nicholas'  Taxation. — Proposal  for  the 
Publication  of  the  Close  Rolls. — Subjects  which  occur  upon  the 
Close  Rolls. — ^Transcript  of  Portion  of  the  Close  Rolls,  36  Hen. 
III. — ^The  Close  Rolls. — Carte — Catalogue  des  Rolles  Gascons, 
&c. — ^Ancient  Records  of  Ireland. — Catalogue  of  the  Great  Rolls 
of  the  Pipe. — ^The  Inquisitions  Post  Mortem  at  the  Rolls  Chapel. 
— Proposal  for  the  Publication  of  the  Early  Wills. — Records. — 
Law  of  Evidence. — Indexes  to  Records. — Indenture  between 
William  de  Burstall  and  John  de  Waltham,  respecting  the  Cus- 
tody of  the  Chancery  Rolls,  5th  Rich.  II. — ^Ecclesiastical  Survey 
of  the  Possessions  of  the  Bishop  of  St.  David's. — ^Earliest  Chan- 
ceiy  Petitions  or  Bills. — Instructions  of  Edward  IV.  to  Robert 
Kirkeham  when  appointed  Master  of  the  Rolls. — Calendars  of 
Chancery  Proceedings. — Letter  of  Mr.  Lysons  respecting  the 
Early  Chancery  Bills  or  Petitions. — Messrs.  Hoole  and  Cos- 
sarts'  MS.  Calendars  of  Chancery  Proceedings. 

Vol.  II.  Chapter  20.— The  Publication  of  the  Parliamentary 
Records. — A  Plan  for  the  Publication  of  the  Rolls  of  Parliament, 
accompanied  by  such  other  Records  as  may  illustrate  the  Ancient 
Constitution  and  Policy  of  the  Kingdom. — Index  to  the  Rolls  of 
Parliament,  Edition  of  1765. — Ancient  Manuscript  of  the  Modus 
tenendi  Parliamentum. — Materials  for  a  new  Edition  of  the  Par- 
liamentary Records. — The  Vetus  Codex. — Letter  Books  in  the 
Office  of  the  Town  Clerk  of  London. — Plan  of  the  work  usuaUy 
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denominated  "  The  New  Edition  of  the  Bolls  of  Parliament." 
Chapter  21. — Account  of  the  Publication  entitled  The  Parlia- 
mentary Writs^  and  Writs  of  Military  Summons ;  together  with 
the  Records  and  Muniments,  relating  to  the  Suit  and  Service  due 
and  performed  to  the  King's  High  Court  of  Parliament,  and  the 
Councils  of  the  Bealm,  or  affording  Evidence  of  Attendance 
given  at  Parliaments  and  Councils. — Extract  from  the  Retrospec- 
tive Review,  October,  1 827. — ^Extract  from  the  Edinburgh  Review, 
October,  1827. — Extract  from  Nicolas — Observations  on  the  State 
of  Historical  Literature. — Extract  from  the  Appendix  to  Remarks 
submitted  bj  Mr.  Palgrave  to  Lord  Melbourne,  in  Reply  to  the 
Pamphlet  of  Mr.  Nicolas. — Extract  from  a  Report  of  a  Committee 
of  the  Record  Board,  as  to  the  Utility  and  Expediency  of  con- 
tinuing the  Publication  of  the  Parliamentary  Writs. — Extract  from 
a  Report  of  the  Proceedmgs  of  the  Editor  of  the  Rolls  of  Parlia- 
ment, for  the  year  1830-31. — Collections  for  a  complete  Edition 
of  the  Rolls  and  Records  of  Parliament. — ^Tower. — Chapter- 
House. — British  Museum. — Public  Library,  Cambridge,  &c. — 
Specimens  of  Calendar  of  Returns  by  Indenture.  Chapter  22. — 
The  Foedera. — Origin  and  Progress  of  the  Work  entitled  the 
Foedera. — Notices  of  the  original  edition  of  the  Feeders  in  the 
Acta  Eruditorum.  —  The  Acta  Regia. —  Letter  of  Mr.  Astle 
respecting  Rymer's  Work,  December,  1788. — ^The  Hague  Edition 
of  Rymer's  Foedera. — Report  from  the  Lords'  Committees  on 
the  Public  Records,  April,  1719. — ^Materials  from  which  the 
Foedera  is  composed,  and  Sources  from  whence  they  are  derived. 
— Comparative  Merits  of  the  different  Editions  through  which 
the  Feeders  has  passed. — Necessity  of  a  new  Edition. — The  Col- 
lectanea of  Rymer  in  the  British  Museum. — Of  the  present 
Edition  of  the  Foedera^  its  History  and  Execution. — Letters  of 

the  Old  Man  of  the  Mountain  [3»f^t  ^va^] — Reports  of  Pro- 
ceedings in  collecting  Materials  for  a  Supplement  to,  and  Con- 
tinuation of,  Rymer's  Foedera. — Objections  brought  against  the 
new  Edition  of  the  Foedera. — Omissions  in  the  new  Edition  of 
Rymer's  Foedera. — Acta  Regia  Hibernica.  Chapter  23.— Ma- 
terials for  the  History  of  Britain.— Outline  of  a  Plan  for  collecting 
and  publishing  the  Materials  for  the  History  of  Britain  from  the 
Earliest  Times  to  the  end  of  the  Fifteenth  Century.— Sketch  of 
a  Plan  for  collecting,  arranging,  and  pubhshing  the  Materials  for 
the  History  of  Britain,  from  the  Earliest  Times  to  the  Accession 
of  Henry  Vlllth.— The  Anglo-Saxon  Laws.— The  Welsh  Laws. 
— A  List  of  the  principal  Ancient  Materials  relating  to  Britain, 
Printed  or  Manuscript. — Anglo-Saxon  Department  of  the  National 
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Corpus  Historicam. — Ancieiit  Historiana — Extract  from  Han- 
sard's Parliamentary  Debates,  24tli  July,  1822.— Letters  of  the 
Secretary  of  State,  for  the  Home  Department,  to  the  Becord 
Commissioners.  Chapter  24. — Public  Records  of  Scotland.— 
Printed  Account  of  the  Official  Proceedings  of  the  late  Lord 
Frederick  Campbell,  for  the  Improvement  of  the  General  Blister 
House.— Printed  Memorial  relative  to  the  Office  of  the  Lord 
Clerk  Register,  and  the  State  of  the  Records  of  Scotland. — ^Printed 
Annnal  Reports  of  the  Deputy  Clerk  Register. — John  Hardinge. 
— ^The  Chest  Scotia  at  the  Chapter  House. — Correspondence 
between  Lord  Chancellor  Hardwicke  and  Lord  President  Forbes. 
— Compota  Camerarii  Scotise. — Compota  Thesaurarii  Scotie. 
Chapter  25. — Records  of  the  Parliament  of  Scotland. — ^Acta 
Dominorum  Auditorum. — Acta  Dominorum  Concilii. — Plan  of 
James  the  First  for  the  Reform  of  the  Laws  of  England. — ^Ancient 
Laws  of  Scotland. — Regiam  Majestatem. — Quoniam  Attachia- 
menta. — Leges  fiurgorum. — ^The  Acta  Dominorum  Auditorum, 
and  Acta  Dominorum  Concilii,  printed.  Chapter  26. — Royal 
Charters  of  Scotland. — Abridgment  of  the  Records  of  Charters, 
or  Register  of  the  Great  Seal  of  Scotland. — ^Records  of  the  Privy 
Council  of  Scotland. — Plan  for  a  Collection  of  Royal  Charters. — 
Chartularies  and  other  Muniments  of  the  Church  of  Glasgow, 
formerly  in  the  Scot's  College  and  Charter  House  at  Paris. — 
Charters  of  Melrose  Abbey. — The  Morton  Charters. — ^Abridg- 
ment of  the  Records  of  Charters,  or  Register  of  the  Great  Seal 
(Abbreriatio  Registri  Magni  SigilU). — Robertson's  Index. — 
Plan  for  Publication  of  the  Records  of  the  Privy  Council. — 
Anderson. — Ruddiman. — ^Keith.  Chapter  27.— The  Acta  of  the 
Parliaments  of  Scotland.— Vol.  I.  of  Parliamentary  Records  of 
Scotland,  printed  in  1804,  cancelled. — Plan  of  Vol.  I.  of  the 
present  Edition  of  the  Acta  Parliamentorum  Scotise. — Contents 
of  such  sheets  of  Vol.  I.  of  the  present  Edition  of  the  Acta  Par- 
liamentorum Scotiae  as  have  been  printed. — Progress  in  the 
Compilation  of  such  Volume. — ^Beme  MS.,  Ancient  Scottish 
Law.  Chapter  28. — Registrum  Magni  Sigilli  Regum  Scotorum, 
in  Archivis  Pubhcis  Asservatum,  A.D.  1306.— A.D.  1424. — 
Anderson — Diplomata  Scotise.  Chapter  29. — Inquisitionum  ad 
Capellam  Domini  Regis  retomatarum  quae  in  Publicis  Archivis 
Scotise  adhuc  Servantur,  Abbreviatio. — The  Abridgment  of  the 
Register  of  Retours  of  Services  in  Scotland.— Brieve  of  Inquest 
and  Retonr.  Chapter  30.— Rotuli  Scotice  in  Turri  Londmensi 
et  in  Domo  Capitdari  Westmonasteriensi  asservati. — English 
Records  illustrative  of  Scottish  History. —Epistolse  Regum  Soo- 
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tomm.  Chapter  31.— Discovery  of  the  Registers  of  the  Parlia- 
ments of  Scotland,  from  Maj,  1639,  to  March,  1650. — ^Indexes 
to  the  Registers  of  Inhibitions  and  Abbreviates  of  Adjudicationa. 
— Abridgment  of  the  Registers  of  Seisins.  Discovery  of  the 
Registers  of  Parliament  of  Scotland,  from  May,  1639,  to  March, 
1650. — Report  by  the  Lord  President  and  others  npon  the 
subject.— Printed  Index  to  the  General  Registers  of  Inhibitions, 
irom  1781  to  1820.--Printed  Index  to  the  Particular  RegiBters 
of  Inhibitions,  from  1781  to  1820. — Printed  Index  to  the 
B^;bters  of  Abbreviates  of  Adjudications,  from  1781  to  1820. — 
Abridgment  of  the  Register  of  Seisins,  from  1781  to  1820. — 
Acts  of  Sederunt. — ^Abridgment  of  the  Roisters  of  Entails. 
Chapter  32. — Account  of  some  Records  and  Manuscripts  tran- 
scribed by  Order  of  the  Record  Board,  and  which  have  not  been 
printed— State  Paper  Office.— The  Red  Book  of  the  Exchequer, 
its  Authority  and  Contents.—- Mode  of  computing  the  Date  of 
the  Accessions  of  our  earUer  Monarchs. — ^The  Red  Book  of  the 
Irish  Exchequer. — The  Black  Book  of  the  Exchequer. — ^The 
Black  Book  of  the  Irish  Exchequer. — liber  de  Antiquis  Legibus. 
— ^An  Ancient  Building  Act — The  earliest  Specimen  of  a  London 
Bye-Law. — The  Memoranda  in  th^  Offices  of  the  King's  Remem* 
brancer,  and  of  the  Lord  Treasurer's  Remembrancer. — The 
Memoranda  of  the  Irish  Exchequer. — ^Repertories  of  the  Originalia 
in  the  Lord  Treasurer's  Remembrancer's  Office. — Dodsworth's 
Transcripts  of  the  Pipe  Rolls  in  the  Bodleian  Library,  Oxford. 
Miscellaneous  Transcripts-^Ipswich  Domesday — Winchelsea. — 
Sandwich  —  Fordwich —  Hereford — Reading  —  Northampton  — 
Torkesay — London. — Bury  St.  Edmonds. — St.  Albans. — Shaf- 
tesbury Domesday — Inquisitions  —  Registrum  Brevium,  temp. 
Hen.  III.,  &c.  &c. — Carte  Papers  in  the  Bodleian  Library  (a). — 

(a)  Amongst  the  Carte  papers  (from  a  MS.  of  Archbishop  San- 

in  the  Bodleian  is  a  treatise  of  croft);    namely,   knight-service, 

the  Chancery  and  other  courts,  soccage,  and  frankalmoign;  and 

Amongst  the  same  papers  there  the  effect  of  those  tenures,  wards, 

is  also  a  treatise  of  the  Antiquity  reliefs,  heriots,  escuage,  or  war- 

of  the  Common  Law  before  the  faring  by  tenure,  reservations  of 

Conquest,  by  Sir  Walter  Ralegh,  rent,  or  victuals  and  provisions. 

In  the  edition  of  Ralegh's  works,  or  purveyors  in  the  Saxon  times ; 

printed  at  Oxford  at  the  Univer-  that  the  same  esUtes  in  the  soil 

sity  Press  in  1829«  8  vols.  8vo.,  of  this  land  were  due  unto  the 

amongst  the  more  important  ad-  subjects   by  birthright  of  their 

ditions  is  a  Discourse  of  Tenures,  ancestors,  the  inhabiUnts  of  the 

which  were  before  the  Conquest  land  before  duke  William's  time; 
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Monastic  Records. — Letter  to  the  late  Lord  Colchester  respecting 
the  Publication  of  a  Collection  of  Monastic  Records,  June,  1808. 
-^Miscellaneous  Transcripts — Decrees  add  Orders  of  the  Court 
of  Exchequer — Index  to  Decrees  in  the  Court  of  Exchequer — 
Index  to  Records,  &c.  at  the  Chapter  House — Expeditionis  Billa- 
rum  Antiquitas. — ^Transcripts — Materials  for  the  History  of 
Britain. — Transcripts — ^The  Foedera. — Lost  Transcripts. — ^Inter- 
rogatories, prepared  by  James  the  First,  for  the  Examination  of 
Guido  Fawkes. — The  Answer  of  Guido  Fawkes  to  the  Kii^s 
Interrogatories. — List  of  certain  Books  and  Papers  in  the  State 
Paper  Office.— The  State  Paper  Commission.  Chapter  33.— 
Proposal  for  the  Completion  of  the  Year  Books,  and  for  an 
Uniform  and  Systematic  Edition  of  all  our  Andent  Law  Writers. 
-Specimen  of  a  New  Edition  of  Britton. — Fragment  of  an 
Ancient  Law  Treatise. — ^Addenda. — ^Numerous  Transcripts  of  the 
Records  in  the  Sixteenth  and  ScYenteenth  Centuries. — System  of 
the  Record  Offices. — Order  of  Council  for  the  Encouragement  of 
Sir  Edward  Deering  in  the  Study  of  Antiquities. — Scutage  Rolls 
— Certificates  of  Knight's  Fees. — Account  of  the  Early  Chiro- 
graphs of  Fines. — ^The  Parliamentary  Writs. — Documents  printed 
from  Transcripts  micollated  with  the  Originals. — The  Nomina 
Yillarum. — Unsorted  Records  of  the  Tower — Report  of  Mr. 
Lysons. — Searches  made  for  Records  and  Manuscripts  in  different 
Libraries  in  England  and  Ireland. — Copy  of  the  Carta  Confirma- 
tionis,  29  Edward  the  First,  in  the  Archives  of  Christ  Church, 
Oxford. — Fragment  of  Original  Journals  of  the  House  of  Lords. 
— Remarks  on  the  manner  in  which  the  Parliamentary  Writs  are 


namely,  to  have  land  in  fee-sim- 
ple, freeholders,  copyholders, 
customary  tenants,  and  villains, 
before  the  year  1066;  together 
with  the  resemblances  or  dis-re- 
semblances  of  those  in  outlandish, 
ancient,  or  modem  estates. 

In  his  History  of  the  World, 
Ralegh  very  slightly  touches  on 
the  Common  Law  of  England.  It 
seems  desirable,  should  anything 
more  exist  proceeding  from  such 
a  hand,  that  it  should  be  made 
public. 

The  following  are  the  sections 
in  Ralegh's  History  of  the  World, 
in  which  he  treats  of  law.    They 


are  all  in  the  fourth  chapter  of  the 
second  book : — of  the  time  when 
the  Law  was  given  to  the  Israel- 
ites, with  divers  commendations 
of  the  invention  of  laws — of  the 
name  and  meaning  of  the  words 
law  and  right — of  the  definition 
of  laws,  and  of  the  law. eternal — 
of  the  law  of  nature — of  the 
written  law  of  God — of  the  un- 
written law  of  God,  given  to  the 
patriarchs  by  tradition— of  the 
moral,  judicial,  and  ceremonial 
law — of  human  law,  written  and 
unwritten — that  only  the  prince 
is  exempt  from  human  laws,  and 
in  wbat  sort. 
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printed,  showing  that  a  very  considerahle  saving  in  the  expense 
of  that  Work  might  be  effected  without  lessening  its  utility. — 
Welsh  Department  o^the  Materials  for  the  History  of -England. 
— Carte's  Han  for  the  Collection,  &c.  of  Materials  for  a  History 
of  England. — Pinkerton's  Address  on  the  proposed  Work. — 
Rerum  Anglicarum  Scriptores. — Acta  Dominorum  Auditorum. — 
Acta  Dominorum  Concilii. — Begbtri  Magni  SigiUi  Domini 
Jacobi  I.  Regis  Scotorum  Abbreviatio. — ^The  First  Volume  of 
the  Acta  Parliamentorum  Scotise. — Report  on  Liber  A.,  pre- 
served at  the  Chapter  House. — ^Depositions  of  Witnesses  relating 
to  the  Donation,  made  by  Isabella  de  Fortibus,  to  Edward  the 
First  of  the  Isle  of  Wight,  &c. — ^Patents  relative  to  the  Discovery 
of  America  by  Sebastian  Cabot. — Calendar  to  facilitate  the  Calcu- 
lation of  the  Dates  occurring  in  our  Ancient  Records  and 
Historians. 


"A system,  &c."  ante,  page  430.—^  System,  or  ColUctum,  of  ^"^S*\2l 
9ueh  Rules  and  Orders  in  Chancery,  as  have  at  any  time  heretofore  y^j^^  System, 
been  printed  or  published,  together  with  some  Explanations  and  or  Collection, 
Alterations  thereof,  and  Additions  thereunto ;  as  also  some  Ob-  orders^n^Clian- 
servatidns  what  Rules  have  lately  been  discontinued,  and  yet  may  eery. 
be  Jit  to  be  revived,  and  what  are  fit  to  be  laid  aside.     By  Pinch, 
Custos  Siffilli, — One  of  the  author's  MSS.,  formerly  belong- 
ing to  the  late  Lord  Colchester,  and  entitled  as*  above  by  Lord 
Nottingham  himself.    The  following  is  a  copy  of  Lord  Netting- 
ham's   own  note  of  the  contents  of  this  MS. : — Petitions. — 
Process. — Pleadings. — ^Bills. — Interpleader. — [Bill]  by  Absents. 
— [Bill  in  the  Nature  of  an  Action  on  the  Case,  upon  the  pretence 
of  a  Relief]  in  Specie. — Scandal  [in  Bill]. — Lost  Deed.— Parties. 
— Revivor, — Original  [Bill,  demanding  Execution  of]  Decree. 
— Review.— Certiorari. — Answers. — Demurrers. — Pleas.— Out- 
lawries. — Replication. — Rejoinder. — Commissions.  —  Examina- 
tions. — Depositions.  ^Hearings.  — Masters. — ^Exceptions. — De- 
crees, and  Dismissions. — Prosecution  of  Decrees. — Contempts. 
— Injunctions. — Sequestrations. — Registers. — Clerks    and    Soli- 
citors. —  Examiners.  —  Cursitors.  —  Affidavits,  see  Masters. — 
Bankrupts. — Mortgages. 


'*  Mr.  Monro's  Acta  Cancellariae,"  ante,  page  446.— -This  work  Works  of  Mr. 
is  now  published.     Acta  CanceUaria,  or  Selections  from  the  Re-  J*®"~  •"^  **'* 
cords  of  the  C<mrt  of  Chancery,  remaining  in  the  Office  of  Reports 
and  Entries,  in  Two  Parts.    Part  First,  containing  Extracts  from 
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the  Masters'  Reports  and  Certificates  during  the  Reigtu  of  Quem 
Elizabeth  and  King  James  the  First.  Part  Second,  coniaimng 
Extracts  from  the  Registrars*  Books,  from  A.D.  1545  to  the  end 
of  the  Reign  of  Queen  Elisabeth.  By  Cecil  Monro,  one  ^  ike 
Registrars  of  the  Court.    London :  William  Benning  and  Co. 

The  years  1846  and  1847  will  be  memorable  in  the  bibliogra- 
phical annala  of  our  Court :  the  first  by  the  puhlicatkm  of  the 
great  work  of  the  author's  friend^  Mr.  Spenee  {a),  and  the  last 
by  the  publication  of  the  work  of  Mr.  Monro. 


"  A  Brief  Account,"  &c.  ante,  page  453. — A  BrirfAecauni  of 
some  of  the  most  important  Proceedings  in  Parliament,  relatiwe 


(a)  l%e  SfptUable  JuHsdiciion 
qf  the  Court  of  Chancery,  com^ 
prising  its  Rise,  Progress,  and 
Final  Establishment,  to  which  is 
prefixed,  with  a  view  to  the  Blud' 
dation  qfthe  main  subject,  a  Con^ 
cise  Account  of  the  Leading  DoC' 
frines  if  the  Common  haw,  and  (f 
the  course  of  Procedure  in  the 
Courts  of  Common  Law,  m  regard 
to  Civil  Bights  ;  with  an  attempt 
to  trace  them  to  their  Sources,  and 
in  which  the  various  Alterations 
made  bg  the  Legislature,  down  to 
the  present  day,  are  noticed,  by 
George  Spenee,  Esq.,  one  of  Her 
Majesty*s  Counsel.  Id  2  vols. 
Stevens  and  Norton. 

There  is  no  period  of  the  au- 
thor's professional  life,  to  which 
he  looks  back  with  greater  satis- 
faction, than  that  during  which  he 
co-operated  with  Mr.  Spenee  in 
his  endeavours  to  bring  about 
certain  changes  in  the  Court  and 
its  procedure,  which  the  interest 
of  the  suitors  had  long  demanded. 
Many  of  those  changes,  happily^ 
have  been  effected;  and  as  to 
some  of  them  at  least,  this  may,  in 
no  small  degree,  be  attributed  to 
these  unwearied  endeavours, 
during  twenty  years,  to  collect 
materials*  for  the  information  of 


the  public,  of  some  members  of 
the  legislature  (one  unfortoaatdy 
not  now  Uving),  and  of  such 
judges  of  the  Court  as  have 
shown  a  disposition  to  remove 
manifest  impediments  in  the  way 
of  justice. 

The  present  work  of  Mr. 
Spenee  demonstrates  that  a  large 
acquaintance  with  the  Roman  law, 
and  a  minute  knowledge  of  our 
Instory  and  legal  institutions  from 
the  earliest  period,  may  be  soc- 
cessfuUy  united  to  the  greatest 
familiarity  with  the  entise  sjstem 
of  modem  equitable  doctrine  and 
practice.  A  considerable  portion 
of  the  volume  necessarily  relates 
to  the  origin  and  progress  of  the 
common  law.  T^e  interest  and 
utility  of  the  work  are  not,  diere- 
fore,  confined  to  the  equity 
draughtsman.  The  barrister  who^ 
not  possessing  Mr.  Spenoe's  book» 
shall  nevertheless,  in  future,  affKt 
an  acquaintance  with  anything 
beyond  the  mere  practical  part  oC 
the  science  which  he  professes, 
must,  if  he  desires  that  his  pre- 
tensions shall  be  acknowledged, 
take  care  not  to  disclose  the 
strange  deficiency  in  his  law 
library. 
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to  the  Defects  in  the  AdminUtration  ofJuetke  in  the  Court  of 
Chancery t  the  House  of  Lords,  and  the  Court  of  Commissioners  of 
Bankrupt ;  together  with  the  Opinions  of  d^erent  Statesmen 
and  Lawyers  as  to  the  Remedies  to  be  applied.  London :  John 
Muirajj  Albemarle  Street,  1828. — ^This  work^  like  the  author's 
work  on  the  Public  Records,  has  also  long  been  out  of  print.  It 
will  be  found  useful  from  the  information  it  contai  respecting 
what  had  taken  place  in  Parliament  at  the  period,  when  the  ques- 
tion of  a  Beform  of  our  Legal  Institutions  first  took  permanent 
hold  of  the  public  mind.  A  similar  account  of  the  proceedings 
in  Parliament  since  1828  would  fill  many  such  volumes.  The 
work  was  dedicated  to  Mr.  Michael  Angelo  Taylor,  who,  as  early 
as  the  year  1810,  had  drawn  the  attention  of  the  House  of  Com* 
mons  to  the  arrears  of  causes  remaining  for  hearing  in  the  Court 
of  Chancery.  The  following  are  the  Contents  of  the  book.— Chap- 
ter 1 . — ^The  Court  of  Chancery  prior  to  the  year  1810.  Chapter 
2,  Part  1.— The  Court  of  Chancery  from  the  year  1810,  to  the 
passing  of  the  Vice-Chancellor's  bill  in  1813.  Chapter  2,  Part 
2. — Opinions  of  Committees  of  the  House  of  Commons,  of  the 
Chancery  Commissioners,  &c.,  as  to  the  expediency  of  giving  to 
the  Lord  Chancellor,  Masters  in  Chancery,  and  Commissioners  of 
Bankrupt,  fixed  salaries  instead  of  fees.  Chapter  3. — ^The  Court 
of  Chancery  from  the  passing  of  the  Yice-ChanceUor's  bill,  in 
1813,  to  the  issuing  of  the  Chancery  Commission.  Chapter  4, 
Part  1.— The  Court  of  Chancery  from  the  Ilq>ort  of  the  Chan- 
ceiy  Commissioners  in  March,  1826,  to  the  time  when  Lord  Eldon 
resigned  the  Seal.  Chapter  4,  Part  2. — It  is  not  possible  for 
New  Orders  to  remedy  the  Great  Delay,  that  occurs  in  some 
branches  of  the  Court,  between  the  setting  down  and  the  hearing 
of  Causes.  Chapter  5,  Part  1. — ^The  Court  of  Chancery  during 
the  Chancellorship  of  Lord  Lyndhurst.  Chapter  5,  Part  2. — 
Some  Benuirks  on  the  Returns  lately  made  to  the  House  of 
Commons  relative  to  the  Chancery  and  Bankruptcy  business. 
Chapter  5,  Part  3. — Some  account  of  the  Proceedings  in  a 
common  Chancery  suit,  and  the  probable  time  of  its  duration. 
Chapter  6. — It  is  not  possible  for  three  Judges  to  get  through 
the  present  Business  of  the  Court  of  Chanceiy  with  convenient 
despatch. — Opinions  of  the  Barristers  examined  before  the  Chan- 
cery Commissioners  on  the  subject.  Chapter  7. — ^That  the  delay, 
now  existing  in  the  hearing  of  Causes  in  the  Court  of  Chancery, 
amounts  to  a  denial  of  Justice,  shown  by  an  Account  of  the 
Business  done  at  various  periods,  from  the  year  1/45  to  the 
present  time.— -An  additional  Judge,  to  be  useful,   must  be 
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efficient.  Chapter  8. — ^That  the  quantity  of  General  Bosiness 
of  the  Ck)urt  of  Chancery,  disposed  of  by  the  Lord  Chancellor, 
has  greatly  diminished  since  the  year  1745. — Comparison  of  the 
Business  done  by  Sir  Joseph  Jekyll  and  Sir  William  Grant,  in 
equal  spaces  of  time. — Union  of  the  Political  and  Judicial  Func- 
tions in  the  Lord  Chancellor.  Chapter  9. — ^No  arrear  of  Business 
at  the  Rolls. — ^The  quantity  of  Business  got  through  by  Lord 
Lyndhurst. — ^Probability  that  he  will  keep  down  the  number  of 
Appeals.  Chapter  10. — ^The  assumption  by  the  House  of  Lords 
of  the  Appellate  Jurisdiction  over  our  Courts  of  Equity  in  the 
Reign  of  Charles  the  Second,  a  violation  of  the  Constitution. 
Chapter  11. — Of  the  hearing  of  Appeals  in  the  House  of  Lords, 
from  the  Restoration  down  to  the  year  1811.  Chapter  12. — 
Resolution  of  the  House  of  Lords  in  May,  1813,  that  the  House 
should  sit  three  days  in  every  week  during  the  Session,  from 
10  o'clock  to  4,  to  hear  Appeals. — Report  from  the  Lords'  Com- 
mittees, appointed  in  1823  a  select  Committee  on  the  Appellate 
Jurisdiction  of  the  House  of  Lords.  Chapter  13. — Short  Ac- 
count of  the  Parliamentary  Debates  in  1823  and  1824,  on  the 
Report  from  the  Lords'  Committee,  appointed  in  1823  a  Select 
Committee  on  the  Appellate  Jurisdiction  of  the  House  of  Lords, 
and  on  a  renewal,  in  1827,  of  the  Measure  recommended  by  that 
Report.  Chapter  14. — ^Appeals  to  the  Privy  Council. — Lord 
Lansdowne's  Motions  in  the  House  of  Lords,  in  March,  1827,  re- 
specting Appeals  from  India.  Chapter  15. — A  short  Account  of 
the  Origin  of  the  Lord  Chancellor's  Jurisdiction  in  Bankrupt!^. 
Chapter  16. — The  London  and  Country  Commissioners  of  Bank- 
rupt. Chapter  17. — Opinions  of  eminent  Lawyers  and  other 
Individuals  as  to  the  separation  of  Bankruptcy  from  the  other 
Business  of  the  Great  Seal,  and  as  to  the  Commissioners  of 
Bankrupt. — Reports  of  Committees  of  the  House  of  Com- 
mons, Chancery  Commissioners,  Common  Council  of  the  City 
of  London,  and  Parliamentary  Debates,  relative  to  the  same 
subjects.  Chapter  18. — Of  the  Expense  attending  the  present 
mode  of  administering  the  Bankrupt  Laws. — ^Unclaimed  Divi- 
dends.— ^Effects  of  the  System  of  London  Commissionerships  of 
Bankrupt  upon  the  Bar. — ^A  great  number  of  Judges  against  the 
policy  of  our  Judicial  Establishments. — ^Manner  in  which  the 
Fimctions  of  Judge  and  Advocate  are  blended  in  the  Commis- 
sioners of  Bankrupt.  Conclusion. — ^The  ideas  of  the  Author 
relative  to  the  Measures  to  be  adopted  to  remedy  the  principal 
defects  existing  in  the  Administration  of  Justice  in  the  Court  of 
Chancery,  the  House  of  Lords,  as  the  Court  of  last  resort  in 


APPENDIX.  605 

Equity  Causes,  and  the  Courts  of  the  Commissioners  of  Bankrupt. 
Appendix  A. — Sir  John  Leach's  Proposal  that  the  Bolls  Court 
should  sit  in  the  Morning.  Appenddx  B. — ^Translation  of  fire 
of  the  Letters  on  the  Court  of  Chancery.  Appendix  C. — ^The 
Letters  on  the  Court  of  Chancery. — ^A  Writer  in  the  third 
numher  of  the  Foreign  Quarterly  Review. — ^Mr.  Humphreys's 
Book  on  the  English  Laws  of  Real  Property. — Foreign  Codes* 
Appendix  D. — Lord  Colchester's  opinion  as  to  the  propriety  of 
withdrawing  from  the  Lord  Chancellor  the  ordinary  Business  of 
his  Court. 


"The  anecdote  is  told  by  Miss  Hawkins,  daughter  of  Sir 
John  Hawkins,  Dr.  Johnson's  Biographer,  in  her  Memoirs,"  ante, 
page  513. — Anecdotes,  Biographical  8ketehe$,  and  Memoirs  col- 
lected  by  L.  M,  Hawkins,  vol.  1, 8vo.  1822.  Memoirs,  Anecdotes, 
Facts  and  Opinions  collected  and  preserved  by  L,  M,  Hawkins, 
2  vols.  8vo.  1824.  The  authoress  states,  in  an  advertisement  to 
the  last  two  volumes,  that  they  may  be  considered  as  a  continuation 
of  the  first-mentioned  volume,  the  alteration  of  title  having  been 
at  the  suggestion  of  the  publishers.  The  volumes  contain  a  few 
legal  anecdotes. 


"Edmund,  Duke  of  Buckinghamshire,  "ante,  page  533. — 
Brown  has  "Edmund,  Duke  of  Buckingham."  The  family  of 
Sheffield  were  Dukes  of  the  county  of  Buckingham.  Burke  gives 
the  following  account  of  Edmund,  Duke  of  Buckinghamshire. 
— Edmund  Sheffield,  the  second  Duke.  This  young  nobleman 
served  in  1734,  as  a  volunteer,  under  the  command  of  his  uncle, 
the  Duke  of  Berwick,  in  Germany,  and  was  an  aide-de-camp  at  the 
siege  of  Fort  Kiel  and  Philipsburgh,  where  that  eminent  general 
lost  his  life.  His  Grace  died,  however,  the  following  year  at 
Rome,  of  a  rapid  consumption,  not  having  attained  majority,  and 
with  him  the  honours  and  male  line  of  the  ducal  House  of  Shef- 
field expired. 


"Friday,  29th  April,  1737.  Lord  Chancellor  Hardwicke, 
went  into  the  King's  Bench  to  take  the  oaths,  when  he  sat  as 
Chief  Justice,  and  heard  several  motions,"  ante,  p.  538,  in  the 
note. — ^The  ensuing  extract  from  the  Reports  of  Sir  John  Strange 
shows  the  accuracy  of  Cose.     "Lord  Hardwicke  being  Lord 
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Chancellor  as  well  as  Chief  Justice  of  the  B.  R.  came  into  court, 
29th  April,  took  the  oaths  and  heard  my  motion/' 

In  the  same  note,  p.  538,  the  sentence  relative  to  the  date  of 
the  hearing  of  Moore  v.  Moore  requires  a  remark — "  It  will  he 
remembered,  the  old  style  was  then  in  nse,  and  the  year  began 
25th  March/' — ^The  continued  use  of  the  Julian  or  Old  Style 
(the  retention  of  the  eleven  days),  and  the  practice  of  com- 
mencing the  year  on  the  25th  March,  were  distinct  matters. 
The  former  was  an  error.  The  latter  was  an  inconvenience. 
The  words  "  the  old  style  vras  in  use"  are  superfluous  in  this 
place,  and  should  be  erased. 


"Howard's  Chancery  Practice  in  Ireland,"  ante,  page  556. — 
Copies  of  this  work  are  very  rarely  met  with  on  this  side  of  St. 
George's  Channel.  The  following  is  the  title  page,  in  extenso.  The 
Rules  and  Practice  of  the  High  Court  of  Chancery  in  Irdand, 
with  the  several  Statutes  relative  thereto,  as  also  several  Adjudged 
Cases  thereon.  This  work  is  with  all  Deference  most  kumbfy  m- 
scribed  to  the  Right  Honourable  James,  Lord  Baron  Lifford  of 
Lifford,  Lord  Chancellor  of  Ireland,  by  his  Lordship's  most  obe^ 
dient  and  most  Humble  Servant,  Gorges  E,  Howard.  Dublin, 
IvoLSvo   1772  (fl). 

(a)  Mr.  Howard  was  the  author  Exchequer  in  Ireland,  2  vols.  8to. 

of  two  other  books  of  practice,  1760;  and  Practice  of  the  Pka 

equally   rare    in    this    country.  Side  of  the  Exchequer  in  Ireland, 

Practice  of  the  Equity  Side  of  the  2  vols.  8vo.  1759* 
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REASONS  FOR  THE   OMISSION   OF  AN   INDEX   AT 
THE  END  OF  THE  PRESENT  VOLUME. 


Most  of  our  Reports  constitute  part  of  a  series  intended  to  be 
perpetual.  There  is  an  uninterrupted  succession  of  reporters — 
lampas  traditur.  The  series  is  continuous.  Each  volume  is  a 
portion  of  a  work,  the  termination  of  which  is  not  contemplated. 
The  plan  does  not  admit  of  an  index  to  the  ratire  work.  An 
opportnnitj  for  the  formation  of  such  an  index,  does  not  present 
itself.  It  is,  therefore,  perhaps  indispensable,  that  each  volume 
should,  according  to  the  prevailing  usage,  have  its  particular 
index.  The  practitioner  has  thus,  in  his  inquiry,  the  inconve- 
nience of  opening  numerous  books — an  inconvenience,  which 
yearly  becomes  greater,  until  its  temporary  extinction  by  the  pub- 
lication of  a  new  edition  of  Chitty's  Equity  Digest. 

The  present  work,  however,  does  not  form  part  of  a  series  of 
reports  of  the  description  above.  It  will,  annuente  numine, 
some  day  be  brought  to  a  conclusion ;  although  not  until  that 
number  of  decisions  and  dicta  shall  have  been  accumulated,  that 
there  shall  be  no  point  of  equitable  doctrine  and  practice,  which 
its  pages  may  not  elucidate.  It  is  thought  that,  in  these  cir- 
cumstances, it  will  be  found,  eventually,  more  convenient  to  omit 
particular  indexes  to  the  respective  volumes,  and  to  substitute  for 
such  particular  indexes,  an  index  to  the  whole  work  when  com- 
plete. That  index  will  not  be  lost  sight  of  in  the  selection  of 
materials  for  the  work.  Should  no  decision,  or  dictum,  of  Lord 
Gottenham  occur  under  certain  heads,  there  are  ample  inedited 
stores,  both  ancient  and  modem,  to  supply  the  deficiency.  The 
precept,  too,  of  Locke  in  his  Method  of  a  Common-Place  Book, 
often  neglected  by  the  makers  of  digests  and  indexes,  will  not  be 
overlooked.  Care  will  be  taken  that  each  head  shall  be  really 
some  important  and  essential  word  to  the  matter  in  hand.  The 
makers  of  our  indexes  and  digests  have  seldom  possessed  the 
experience,  requisite  to  enable  them  always  to  distinguish  these 
heads;  and  the  searches  of  the  practitioner,  if  not  finally  fruitless, 
are  often  most  vexatiously  prolonged. 
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ERRATA. 

Ebbata  noticed  on  casual  reference. — Ante,  page  xxviof  the  prefotory  matter 
to  Part  III.  in  the  note,  for  *'and  by  faun  was  written  the  report  of  Sfaradlingr. 
Stiles  in  the  report  of  Scriblerus/'  read  "  and  by  him  was  written  Stradling  ▼. 
Stiles  in  the  report  of  Scriblenis." — Ante,  page  66,  and  pages  68  to  72.  See 
ante,  page  247. — ^Ante,  page  83,  last  line :  Some  copies,  from  some  aoddent  that 
cannot  be  explained,  haTe  a  note  of  exclamation  after  the  word  "  peifonnanoe." 
— Ante,  page  139,  line  7,  for  '*  countries,'' <read  *'  counties." — Ante,  page  145, 
note  (d),  for  «<Tear  Book,  4  Hen.  lY.''  read  "  Year  Book,  10  Hen.  IV."— Ant^ 
pages  358  to  365.  **  Cases  illustratiTe  of  the  general  mle,  that  a  party  does  not 
lose  the  right  of  appeal  by  acting  upon  an  order."  See  further,  ante,  page  519, 
in  the  note. — Ante,  page  424,  lines  18  and  19,  "  that  Eyre  and  Bush  should 
be  made  parties,  and  interrogated  to  specific  matters :"  This  passage  is  here 
somewhat  premature.  It  was  erased  in  the  author's  manuscript,  but  so  im- 
perfectly, as  to  have  occasioned  its  insertion  by  the  printer  in  this  place,  and 
in  correcting  the  press  it  escaped  notice. — Ante,  page  538,  in  the  note;  " It 
will  be  remembered  the  old  style  was  then  in  use,  and  the  year  began  25th  of 
March."  See  the  remark  respecting  this  sentence,  ante,  page  606^ — 1  C.  P 
Coop,  page  28,  line  5,  the  date  of  the  order  on  further  directions  is  omitted. 
The  order  was  pronounced  by  the  Master  of  the  Rolls,  the  16th  November, 
1836.— Ibidem,  page  75,  last  line  in  the  note,  for  "  or,"  read  '*  of."— Ibidem, 
page  81,  line  15,  for  "  ordered,"  read  "  altered."— Ibidem,  page  107,  line  25, 
for  <<  judgment,"  read  *'  order."— Ibidem,  page  515,  lines  29,  30, "  the  Chan- 
cellor [Lawrence  Booth,  Bishop  of  Durham]."  See  the  Appendix  to  the 
present  Tolume,  page  588. — Ibidem,  page  516,  line  5,  for  "  Brooke's  Abridg- 
ment, Conscience,  &c."  read  "  Brooke's  Abridgment,  Conscience,  &c.  4." — 
Ibidem,  page  525,  lines  31,  32,  "the  Chancellor  [John  Morton,  Bishop  of 
Ely] ."  See  the  Appendix  to  the  present  Tolnme,  page  588. — Ibidem,  page  539, 
line  23,  for  *'  1  Edw.  II.,  9,"  read  "  Tear  Book,  1  Ed.  II.,  9."— Ibidem,  page 
649,  in  the  marginal  note,  for  **  Court,"  read  *'  Case." — Ibidem,  page  669,  the 
last  line  in  the  note,  and  670,  line  3,  for  "  Brooke's  Abridgment,  Pledges 
et  pleg.  acquietandis,  33,"  read  ''Brooke's  Abridgment,  Pledges  et  pleg. 
acquietandis  3."- 

See  also  Errata,  ante,  page  456 ;  and  Errata,  1  C.  P.  Coop.  pp.  384,  480, 
512. 
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